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No.  13,117. 

American  Insurance  Company  et  al.  v,  Replogle. 

Iksurakce. — (Hher  iMuranee.^Stipulation  AgainsL — What  ta  not  Other  Inr 
muranee. — If  a  second  policy  of  insu ranee  Ib  void  on  its  face,  or  if  there 
arises  from  the  whole  instrument  a  presumption  of  invalidity  for  want 
of  power  to  issue  the  policy  in  the  first  instance,  it  will  not  constitute 
other  insurance  within  the  meaning  of  a  stipulation  against  such  in- 
surance. 

Same. —  Wkaiia  Other  Insurance. — Where,  however,  a  policy  valid  on  its 
face  has  been  issued,  presumably  within  the  power  of  the  insurer,  to 
avoid  which  proof  of  extrinsic  facts  is  necessary,  and  such  policy  has 
been  accepted  by  the  assured  for  the  purpose  of  obtaining  additional 
insurance,  and  is  held  by  him  as  a  subsisting  policy  at  the  time  of  loss, 
it  constitutes  other  insurance  within  the  meaning  of  the  contract. 

•Same. — Pieading. — To  an  answer  setting  up  a  violation  of  the  stipulation 
against  other  insurance,  it  was  replied  that  there  was  also  a  condition 
against  other  insurance  in  the  policy  subsequently  obtained,  and  that 
such  policy  had  been  obtained  without  disclosing  the  existence  of  the 
one  issued  by  the  defendant,  wherefore  it  was  void. 

Held,  that  the  reply  is  bad. 

PiiEADiNO. — Sufficiency  of, — How  Determined. — The  sufficiency  of  a  para- 
graph of  answer,  when  demurred  to,  must  be  determined  upon  the  facts 
stated  therein,  and  not  upon  matters  elsewhere  appearing  in  the  record. 

Prom  the  Wayne  Circuit  Court. 
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B.  Harrison,  W.  H.  H.  Miller,  J.  B.  Elam  and  H.  C.  Fox, 
for  appellants. 

F.  3L  Finch,  J.  A.  Finch  and  T.  /.  Study,  for  appellee. 

Mitchell,  C.  J. — This  was  an  action  by  Replogle  against 
the  American  Insurance  Company  and  the  Home  Insurance 
Company  of  New  York,  to  recover  on  a  policy  of  fire  in- 
surance issued  by  the  first  named  company,  the  company  last 
named  having  assumed  the  liability  of  the  former  by  rein- 
suring its  risks. 

The  policy  sued  on  contained  a  stipulation  to  the  efiect 
that  if  the  assured  should  thereafter  obtain  any  other  insur- 
ance on  any  part  of  the  properly  thereby  insured,  without 
the  consent  of  the  secretary  of  the  company  thereon  endorsed, 
then,  and  in  every  such  case,  the  policy  was  to  be  void,  and 
the  assured  was  to  have  no  right  of  recovery  thereon. 

To  the  plaintiff's  complaint,  the  sufficiency'of  which  is  not 
questioned,  the  defendants  answered  specially,  that  the  as- 
sured had  obtained  other  insurance  without  the  knowledge  or 
consent  of  the  insurance  companies,  in  violation  of  the  stip- 
ulation above  referred  to  contained  in  the  policy,  which  other 
insurance,  it  is  averred,  was  in  force  at  the  date  when  the 
loss  occurred. 

The  plaintiff  replied  specially,  to  the  effect  that,  after  the 
issuance  of  the,  policy  sued  on,  he  sought  and  obtained  a 
policy  of  insurance  of  the  Ohio  Farmers  Insurance  Com- 
pany, being  the  same  policy  mentioned  in  the  answer,  and 
upon  the  same  property  covered  by  the  policy  in  suit,  but 
that  the  second  policy  contained  a  stipulation  therein  written, 
by  which  the  parties  thereto  agreed  that  in  case  the  assured 
had,  or  should  thereafter  obtain,  any  other  insurance  upon 
the  property  insured,  without  the  written  consent  of  the  com- 
pany, then,  and  in  every  such  case,  the  policy  was  to  be  void. 
The  plaintiff  avers  that  he  procured  the  Ohio  Farmers  Com- 
pany to  issue  its  policy  to  him  without  in  any  manner  noti- 
fying it  of  the  policy  previously  issued  by  the  American 
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InsuraDce  Company,  which  he  alleges  was  in  force  at  the  time 
of  the  issuance  of  the  second  policy.  For  this  reason,  the 
pleader  asserts,  by  way  of  conclusion,  that  the  policy  last 
issued  never  attached  nor  became  a  valid  contract  of  in- 
surance. 

The  court  held  the  above  a  su^cient  reply.  The  ques- 
tion as  to  what  constitutes  other  insurance,  within  the  mean- 
ing of  stipulations  in  policies  of  insurance  such  as  those 
above  summarized,  is  thus  presented.  Among  the  many 
questions  connected  with  the  subject  of  insurance,  there  is 
none  upon  which  the  courts  have  differed  more  widely.*  As 
has  been  well  said,  the  question  "  has  been  before  the  courts 
in  a  great  number  of  eases,  and  appears  to  be  as  unsettled  a 
question  now,  as  when  it  was  raised  for  the  first  time.'^  Turner 
v.  Meridian  Fire  Ins,  Oo,,  16  Fed.  Rep.  454,  note. 

The  effect  of  the  holdings  on  the  one  hand  is,  that  if  the 
second  or  subsequent  policy  has  been  obtained  in  violation 
of  a  stipulation  therein  which  prohibits  other  insurance 
without  notice,  or  under  such  circumstances  as  would  enable 
the  company  issuing  the  subsequent  policy  to  avoid  its  con- 
tract, the  fact  that  the  subsequent  insurance  was  so  obtained 
affords  a  valid  excuse  for  the  alleged  violation  of  the  condi- 
tion against  other  insurance  contained  in  the  fii*st  policy.  In 
other  words,  the  misconduct  or  concealment  which  \vould 
enable  the  second  insurer  to  defeat  its  policy  will  enable  the 
assured  to  avoid  the  defence  of  other  insurance,  when  such 
defence  is  made  by  the  first  insurer.  Thus,  in  the  present 
case,  the  logical  result  arrived  at  by  the  pleadings  is  as  fol- 
lows :  The  insurance  company  answers  the  condition  or  stip- 
ulation in  its  policy  against  other  insurance,  and  that  the 
insured,  without  its  knowledge  or  consent,  and  in  violation 
of  the  condition,  obtained  other  insurance  on  the  same  prop- 
erty. Confessing  the  facts  pleaded,  the  insured  replies  in 
avoidance  that  there  was  a  like  condition  against  other  in- 
surance in  the  policy  subsequently  obtained,  and  that  he 
procured  the  subsequent  policy  without  disclosing  the  ex- 
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istence  of  the  one  issued  by  the  defendant.  The  conclusion 
is  said  to  follow^  that  the  company  whose  policy  was  obtained 
last  may,  at  its  election,  avoid  its  contract  and  refuse  to  pay, 
and  that  the  defendant  in  the  present  case  should,  therefore, 
be  compelled  to  pay,  without  regard  to  the  motive  the  assured 
may  have  had  in  obtaining  the  second  policy,  or  whether  or 
not  the  company  issuing  it  has  paid,  or  may  hereafter  pay, 
the  amount  therein  stipulated.  In  support  of  the  ruling  be- 
low, the  following,  among  other  decided  cases,  «re  relied  on : 
Gee  V.  Cheshire, etc.,  Ins.  Co.,  55  N.  H.  65  (20  Am.  R.  171); 
Allison  V.  Phoenix  Ins.  Co.,  3  Dill.  480 ;  Sutherland  v.  Old 
Dominion  Ins.  Co.,  31  Gratt.  176;  Knight  v.  Eureka  Fire, 
etc.,  Ins.  Co.,  26  Ohio  St.  664;  Fireman's  Ins.  Co.  v.  Holt, 
35  Ohio  St.  189  (35  Am.  R.  601) ;  Jackson  v.  3Iassachusetts 
3Iut.  F.  Ins.  Co.,  23  Pick.  418;  Thomas  v.  Builders?  Mut. 
F.  Ins.  Cb.,  119  Mass.  121. 

These  cases  proceed  upon  the  assumption,  that  the  sole 
purpose  of  introducing  stipulations  such  as  those  in  question 
into  policies  of  insurance  is  to  prevent  the  assured  from  ob- 
taining additional  actual  indemnity  against  loss  without 
notice.  Hence,  because  a  second  policy  may  have  been  ob- 
tained by  fraud  or  concealment,  although  it  constitutes  upon 
its  face  a  valid  contract  of  insurance,  the  assured  may  never- 
theless avail  himself  of  his  own  misconduct  and  treat  the 
policy  as  void,  and,  therefore,  as  furnishing  no  other  insur- 
ance or  additional  indemnity,  even  though  the  company 
which  issued  the  second  policy  may  have  recognized  the 
validity  of  its  contract.  We  are  not  prepared  to  adopt  this 
view.  The  primary  purpose  of  inserting  conditions  against 
other  insurance  is  to  protect  the  company  from  the  hazard 
of  over-insurance.  The  condition  implies  that  the  insurance 
company  will  decline  the  obligation  of  insurer  whenever 
the  relations  of  the  owner  to  the  property  are  such  that  he 
would  be  benefited  by,  and  might,  therefore,  have  a  motive 
for,  its  destruction.  Consequently,  it  aims  to  secure  the  con- 
tinued vigilance  and  co-operation  of  the  owner  in  preserving 
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the  property^  and  to  compel  him  to  maintain  such  an  interest 
in,  and  relation  to,  the  property  as  to  have  no  motive  for 
the  relaxation  of  his  care  over  it.  The  public,  as  well  as 
the  insurance  company,  have  an  interest  in  securing  this  end. 
Whenever,  therefore,  the  property-owner,  in  violation  of  a 
condition  such  as  that  in  question,  applies  for  and  obtains 
a  second  policy,  valid  upon  its  face,  with  the  intent  and  pur- 
pose to  carry  the  second  policy  as  valid  insurance,  without 
giving  notice  thereof,  he  has  thereby  defeated  the  whole 
policy  and  purpose  of  the  condition,  and  has  done  that  which 
constitutes  a  complete  defence  to  an  action  on  the  first  policy. 
As  was  in  effect  said  in  Lackey  v.  Georgia  Home  Ins.  Go.,  42 
Ga.  456 :  If  the  property-owner  thinks  the  second  policy  is 
good,  and  intends  it  to  be  good,  the  danger  of  burning  is  the 
same  as  if  it  really  were  good. 

Purposely  entering  into  a  second  contract  of  insurance  was 
a  violation  of  the  condition  in  the  first  policy,  and  whether 
the  second  contract  may  or  may  not  be  avoided  for  extrinsic 
matter,  can  not  be  considered  k\  determining  the  validity  of 
the  policy  first  issued.  Besides,  to  admit  that  the  assured 
may  maintain  the  validity  of  the  first  policy  by  setting  up 
extrinsic  facts  tending  to  show  that  the  second  might  be 
avoided,  is  practically  to  shift  the  real  controversy  and  com- 
pel the  first  insurer  to  go  outside  and  maintain  the  validity 
of  the  second  policy,  although  the  validity  of  that  policy 
may  never  be  questioned  by  the  company  which  issued  it. 
The  stipulation  against  other  insurance  may  have  been 
waived  by  the  company  issuing  the  second  policy.  Havens 
v.  Home  Ins.  Co.,  Ill  Ind.  90. 

We  have  not  been  able  to  discover  any  satisfactory  rea- 
son for  the  support  of  a  proceeding  so  anomalous  as  that 
proposed.  Moreover,  the  same  reasoning  which  would  up- 
hold the  right  of  the  assured  to  avoid  the  defence  in  the 
present  case,  would  enable  him  to  avoid  a  like  defence  to  the 
second  policy  and  thus  establish  his  right  to  recover  on  both. 

As  applicable  to  the  present  case,  we  adhere  confidently  to 
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the  general  conclusion  stated  in  Phenix  Ins.  Co.  v.  Lamar, 
106  Ind.  513:  "If  the  prohibited  policy,  held  or  received 
by  the  insured,  is  in  and  of  itself  invalid  and  void,  so  that  it 
in  fact  constitutes  no  contract  of  insurance,  it  will  not  affect 
the  validity  of  that  under  which  the  claim  for  indemnity  is 
made.  But  if  to  avoid  it,  requires  the  production  of  facts 
extraneous  to  the  policy,  it  will  be  within  the  condition 
against  further  insurance,  and  unless  consented  to  will  render 
the  other  voidable/' 

This  conclusion  is8up|)orted  and  elaborated  in  the  follow- 
ing, among  other,  cases :  Turner  v.  Meridian  Fire  Ins.  Co.^ 
supra  ;  Funke  v.  Minnesota,  etc,  Ins.  Ass'n,  29  Minn.  347  (43 
Am.  R.  216);  Boer  v.  Phoenix  Ins.  Co.,  4  Bush,  242;  Ca7*- 
penieii^V:__Pmi2idence,  etc.,  Ins.  Co.,  16  Peters,  495;  Landers 
V.  Watertown  Fire  Ins.  Co.,  86  N.  Y.  414  (40  Am.  R.  554) ; 
Allen  V.  Merchants'  Mut.  Ins.  Co.,  30  La.  Ann.  .1386  ; 
Behrens  v.  Germania  Ins.  Co.,  58  Iowa,  26;  Lackey  v. 
Georgia  Home  Ivs.  Co.,  supra;  Royal  Ins.  Co.  v.  McOrca,  8 
Lea,  531;  Equitable  Ins.  Co.  v.  McCrea,  8  Lea,  541;  Suggs 
V.  Liverpool,  etc.,  Ins.  Co.,  9  Ins.  L.  J.  657;  New  York  Cen- 
tral Ins.  Co.  V.  Watson,  23  Mich.  486 ;  Mitchell  v.  Lycoming 
Mut.  Ins.  Co.,  51  Pa.  St.  402. 

Upon  the  theory  on  which  Rising  Sun  Ins.  Co.  v.  Slaughter, 
20  Ind.  520,  was  decided,  the  decision  is  in  harmony  with 
the  conclusions  above  stated.  That  case  asserts  the  doctrine, 
that  if  the  second  insurance  is  totally  invalid  it  constitutes 
no  subsequent  insurance  within  the  meaning  of  a  stipulation 
such  as  is  here  in  question ;  but  it  proceeds  upon  what  has 
since  been  held  to  be  an  erroneous  assumption,  that  because 
the  agent  of  a  foreign  corporation  neglected  to  comply  with 
the  statute  concerning  foreign  insurance  companies  the  sec- 
ond policy  was  absolutely  void.  We  need  not  refer  to  the 
cases  which  h<»ld  that  a  policy  so  issued  is  not  void,  and  that 
the  company  can  not  avail  itself  of  its  own  default  to  defeat 
the  policy.  Upon  analogous  principles  the  assured  should 
not  be  heard  to  set  up  his  own  concealment  or  fraud  in  ob- 
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tainiDg  the  second  policy  so  as  to  enable  him  to  enforce  the 
first. 

If  the  policy  is  invalid  upon  its  face,  or  if,  taking  it  all 
together,  there  arises  from  the  whole  instrument  a  presump- 
tion of  invalidity,  for  want  of  power  to  issue  the  policy  in 
the  first  instance,  the  second  policy  will  not  constitute  other 
insurance  within  the  meaning  of  a  stipulation  against  other 
insurance,  and  the  case  will  not  fall  within  the  rule.  Where, 
however,  a  policy  of  insurance,  valid  on  its  face,  has  been 
issued,  presumably  within  the  power  of  the  company,  and  to 
avoid  which  proof  of  extrinsic  facts  is  necessary,  such  a 
policy,  accepted  by  the  assured  for  the  purpose  of  obtaining 
other  or  additional  insurance,  constitutes  other  insurance, 
within  the  meaning  of  the  contract,  provided  the  policy  re- 
mained outstanding,  uncancelled,  and  was  held  as  a  subsisting 
policy  of  insurance  at  the  time  of  the  loss.  Such  a  policy  is 
*'a  prior  policy,  and  has  a  legal  existence  until  avoided. 
Carpenter  v.  Promdence,  etc.,  Ins.  Co,,  supra  ;  Mitchell  v,  Lyco- 
ming Mut.  Ins.  Co.,  supra;  Tamer  v.  Meridian  Fire  Ins. 
Go.y  »upra;  Funke  v.  Minnesota,  etc.,  Ins.  Ass'n,  supra. 

This  rule  has  for  its  foundation  the  principles  of  good  faith 
and  common  honesty,  and  it  can  work  no  injury  to  persons 
who  observe  their  contracts  in  good  faith,  according  to  their 
spirit  and  purpose. 

It  follows  that  the  facts  set  up  in  ihe  reply  were  not  suf- 
ficient to  avoid  the  answers. 

The  suggestion  that  a  right  result  was  reached  upon  the 
facts  specially  found,  and  that  the  ruling  on  the  reply,  even 
if  erroneous,  was  therefore  harmless,  is  without  force.  The 
special  findings  can  not  be  looked  to  in  order  to  determine 
the  propriety  of  a  ruling  on  the  pleadings,  unless  the  findings 
show  that  they  rest  upon  other  pleadings  than  the  one  ruled 
upon.  "The  sufl&ciency  of  a  paragraph  of  answer,  when  de- 
murred to,  must  be  determined  upon  the  facts  stated  therein, 
and  not  upon  matters  elsewhere  appearing  in  the  record. '* 
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McCkymaa  v.  Haas,  93  Ind.  276;  Fleetvyood  v.  BroioUy  109 
Ind.  667;  and  cases  cited. 

Moreover,  within  the  rules  stated  above,  we  are  not  pre- 
pared to  say,  from  all  that  appears  upon  the  record,  that  a 
right  result  was  reached.  It  is  enough  to  say  the  judgment 
must  be  reversed  for  the  error  in  overruling  the  demurrer  to 
the  reply. 

Judgment  reversed,  with  costs. 

Filed  March  8, 1888. 


No.  13,080. 

Beshore  v.  Lytle. 

Will. — TSvjsL — Partial  Intestacy, — Descent — RdinquishmenL — A  will  pro* 
yided  that  the  testator's  wife  should  "  have  the  sole  control,  use  and  ben- 
efit'' of  his  estate,  for  the  support  and  maintenance  of  herself  and  their 
child,  so  long  as  she  remained  the  testator's  widow.  There  was  no 
further  disposition  of  the  property.  The  widow  accepted  the  provisions 
of  the  will,  but  subsequently  remarried. 

Heldj  that  the  will  conferred  upon  the  widow  no  separate  or  individual 
estate  in  the  property,  but  created  a  trust  to  continue  during  her  widow- 
hood only. 

Held,  also,  that  as  the  will  made  no  disposition  of  the  property  beyond 
the  creation  of  a  trust  for  a  limited  time,  what  remained  at  the  ex- 
piration of  the  trust  descends  under  the  law  governing  the  estates  of 
persons  dying  intestate. 

Held,  also,  that  as  the  widow's  acceptance  of  the  terms  of  the  will  was  not 
inconsistent  with  her  contingent  estate  under  the  law,  it  did  not  operate 
as  a  relinquishment  of  her  interest,  and  she  and  the  child  take  equally^ 
under  section  2486,  B.  S.  1881. 

From  the  Grant  Circuit  Court. 
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J.  L,  Ouster  and  H.  J.  Pavlus,  for  appellant. 
A.  Steele,  R*  T.  St.  John,  L  Van  Devanter,  H.  Brcyionlee 
and  W.  H.  GarroU,  for  appellee. 

NiBLACK,  J. — On  the  21st  day  of  February,  1877,  Jacob 
W.  Beshore,  late  of  the  county  of  Grant,  in  this  State,  was, 
in  addition  to  other  property,  the  owner  of  the  north  halve* 
of  lots  Nos.  one  (1)  and  two  (2)  in  block  fourteen  (14),  as 
the  same  are  known  on  the  original  plat  of  the  town  of 
Marion,  in  that  county,  and  on  that  day  he  executed  and 
published  his  last  will  and  testament,  the  disposing  parts  of 
which  were  as  follows : 

^'Item  1.  It  is  my  will  that  all  my  just  debts  and  funeral 
expenses  be  paid  by  my  executrix,  hereafter  named,  as  soon 
after  my  decease  as  will  be  consistent  with  right  dealing  and 
the  interest  of  my  estate. 

"Item  2.  It  is  my  will  that  my  wife,  Sarah  E.  Beshore, 
have  the  sole  control,  use  and  benefit  of  the  remainder  of 
my  estate,  real  and  personal,  for  the  support  and  mainte- 
nance of  herself  and  our  child,  George  F.  Beshore,  including 
my  interest  in' the  firm  of  Beshore,  in  the  grocery  and  pro- 
vision business  in  the  town  of  Marion,  Grant  county,  Indiana, 
80  long  as  she  remains  my  widow,  hereby  authorizing  and 
requesting  her. to  hold  and  keep  my  interest  in  said  firm 
intact  so  long  as  the  same  shall  be  agreeable  with  my  part- 
ners, Samuel  B.  and  Leander  C.  Beshore,  and  my  wife. 
But  it  is  my  will  that  my  wife  shall  not  increase  my  interest, 
or  the  interest  of  my  estate,  in  the  capital  stock  of  said  firm, 
and  that  my  property  or  interest  outside  of  said  firm  shall 
in  no  case  be  liable  for  any  debt^or  debts  contiuct^d  by 
said  firm  aft«r  my  decease.'' 

The  said  Jacob  W.  Beshore,  being  still  the  owner  of  the 
parts  of  lots  above  described,  died  on  the  10th  day  of  April, 
1877,'  leaving  the  will  so  executed  and  published  by  him  in 
full  force.  This  will  was  soon  afterwards  admitted  to  pro- 
bate, and  the  widow,  Sarah  E.  Beshore,  electing  to  accept 
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its  provisions,  went  immediately  into  the  possession  of  the 
estate,  both  real  and  personal,  left  by  the  testator. 

On  the  27th  day  of  January,  1881,  the  widow  intermarried 
with  one  John  B.  Lytle,  whose  wife  she  still  continues  to  be. 
Notwithstanding  such  intermarriage,  she  remains  in  posses- 
sion of  the  real  estate  left  by  her  former  husband,  and  has 
claimed  to  be  the  owner  of  such  real  estate,  under  a  con- 
struction which  she  has  placed  upon  his  will. 

In  February,  1884,  the  said  former  widow,  under  her 
present  name  of  Sarah  E.  Lytle,  commenced  this  action 
against  George  F.  Beshore,  who  is  her  child,  as  well  as  the 
only  surviving  child  and  lineal  descendant  of  her  said  former 
husband,  Jacob  W.  Beshore,  to  have  her  claim  of  title  estab- 
lished and  her  title  quieted  to  the  parts  of  lots  hereinabove 
particularly  named. 

George  F.  Beshore,  acting  through  his  guardian  ad  litemj 
thereupon  filed  his  cross-complaint,  setting  up  a  claim  of 
exclusive  ownership  in  the  parts  of  lots  in  question,  and. de- 
manding judgment  for  the  possession  of  such  parts  of  lots. 

Issue  being  joined  upon  the  complaint,  as  well  as  the 
cross-complaint,  the  court  trying  the  cause  made  a  finding 
that  Mrs.  Lytle  was  the  owner  of  one  undivided  half  of  the 
real  estate  in  controversy,  and  that  the  said  George  F. 
Beshore  was  tlio  owner  of  the  other  undivided  half,  and 
gave  judgment  accordingly. 

George  F.  Beshore  appeals,  on  the  ground  that  upon  the 
evidence  the  finding  and  judgment  ought  to  have  been  in 
favor  of  his  exclusive  claim  to  all  of  such  real  estate,  and 
insists  that  the  court  below,  in  reaching  the  conclusion  at 
which  it  arrived,  placed  an  erroneous  construction  on  the 
provisions  of  the  will  of  Jacob  W.  Beshore,  which  we  have 
set  out.  In  fact,  whether  the  court  failed  to  give  a  proper 
construction  to  that  will,  and,  if  so,  in  what  respect,  are  the 
only  material  questions  involved  in  this  appeal. 

On  behalf  of  the  appellant  it  is  contended  that  the  terms 
upon  which  the  estate  of  Jacob  W.  Beshore  was  granted  to 
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the  appellee  were  not  in  restraint  of  marriage,  but  only  placed 
a  limitation  on  her  holding  ot  the  estate,  which  has,  in  eflfect, 
been  repeatedly  held  to  be  a  valid  limitation,  at  the  expira- 
tion of  which  her  interest  in  the  estate  ceased,  (y Harrow 
V.  Whitney,  85  Ind.  140;  Hibbita  v.  Jack,  97  Ind.  570. 

It  is  further  contended  that  the  appellee's  election  to  take 
the  interest  in  the  decedent's  property  offered  to  her  by  the 
will  amounted  to  a  relinquishment  of  all  other  claim  to  the 
decedent's  estate,  and  that  hence,  when  her  widowhood 
ceased  by  reason  of  her  marriage  to  Lytle,  whatever  remained 
of  the  estate  devised  and  bequeathed  to  her  immediately  de- 
scended to  the  appellant,  discharged  from  all  further  claim  of 
the  appellee  in  such  estate.  Ragadale  v.  Parrishy  74  Ind. 
191 ;  (y Harrow  v.  Whitney,  supra. 

On  the  other  hand,  the  original  claim  that  the  appellee 
continued  under  the  will  to  be  entitled  to  the  entire  estate 
seems  to  have  been  abandoned,  and  it  is  now  sought  to  be 
maintained  that  the  appellee  took  the  estate  under  the  will 
as  a  trustee  merely,  for  a  limited  time  and  a  specified  pur- 
pose, without  thereby  acquiring  any  further  interest  in  the 
property ;  that,  consequently,  her  election  to  take  under  the 
will  was  not  inconsistent  with  her  claim  to  an  ultimate  share 
in  the  estate  under  the  law,  and  that  for  that  reason  such 
election  did  not  operate  as  a  relinquishment  of  any  other 
claim  to  such  estate. 

Having  in  view  the  manifest  intention  of  the  testator,  -we 
believe  that  the  construction  which  the  appellee  seeks  to 
have  placed  upon  the  will  is  the  one  which  ought  to  be  given 
to  it. 

The  will  conferred  upon  the  appellee  no  separate  or  indi- 
vidual estate  in  the  property  of  the  testator.  It  simply 
placed  his  property  in  her  hands  for  a  limited  time  for  the 
joint  use  and  benefit  of  herself  and  the  appellant  during  that 
period  of  time.  It  was  not  obligatory  upon  the  appellee  to 
accept  the  control  and  use  of  the  property  on  the  terms  pro- 
posed, but  when  she  did  so  accept,  the  property  became  a 
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trust  estate  in  her  hands  during  her  widowhood^  and  she  was 
thereby  made  a  trustee,  charged  with  the  management  and 
control  of  the  property,  coupled  only  with  a  beneficiary  in- 
terest in  its  use  during  the  continuance  of  the  trust.  When 
the  appellee^s  widowhood  terminated  on  account  of  her  sub- 
sequent marriage,  the  trust  was  at  an  end.  As  the  will  made 
no  further  disposition  of  the  testator's  property,  whatever 
remained  of  his  estate  after  the  trust  expired  became  subject 
to  the  law  governing  the  estates  of  persons  dying  intestate^ 
and  descended  accordingly.  As  the  appellee's  acceptance  of 
the  terms  of  the  will  was  not  inconsistent  with  her  contingent 
share  in  the  estate  under  the  law,  such  acceptance  did  not 
operate  as  a  relinquishment  of  all  further  claim  to  the  prop- 
erty.    Summit  v.  Younty  109  Ind.  506. 

When,  therefore,  the  will  had  expended  its  force,  and  the 
purpose  for  which  the  trust  was  created  had  been  accom- 
plished, one-half  of  the  estate,  remaining  undisposed  of,  de- 
scended to  the  appellant,  and  the  other  half  to  the  appellee. 
1  R.  S.  1876,  p.  412,  section  23;  R.  S.  1881,  section  2486. 
Consequently,  the  circuit  court  did  not  err  in  its  construction 
of  the  will  under  consideration.  Anderaony.  OristyllS  Ind.  65. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  27, 1888. 
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No.  12,995. 

The  State,  ex  bel.  Hudspeth,  v.  Cooper  et  al. 

Intoxigatiko  Liqvob. — Damages  Resulting  from  Unlawful  Sale, — Action  far. 
— Repeal  of  StaltUe, — In  so  far  as  section  10  of  the  act  of  March  17th, 
1876,  regulating  the  sale  of  intoxicating  liquors,  defined  and  prescribed 
the  punishment  for  a  public  offence,  it  was  repealed  by  implication  hy 
section  186  of  the  act  of  April  14th,  1881  (section  2093,  B.  S.  1881) ; 
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bat  with  respect  to  the  cause  of  action  given  bj  section  5328,  B.  S.  1881, 
to  anj  person  injared  or  damaged  in  person,  property  or  means  of  sup- 
port, on  account  of  the  use  of  intoxicating  liquor  sold  in  violation  of 
such  section  10,  the  latter  section  is  in  full  force  as  a  necessary  part  of 
section  5323. 

From  the  Knox  Circuit  Court. 

W.  A.  Oullop,  G.  W.  Shaw,  C.  B,  Kesainger  and  W,  M. 
Landf  for  appellant. 

J.  E.  McOalloughy  J.  H.  Miller ^  G.  G.  Reily  and  W.  C. 
Niblacky  for  appellees. 

HowK,  J. — This  suit  was  commenced  in  the  name  of  the 
State,  ex  rel,  Emily  Hudspeth,  as  plaintiff,  against  appellees 
as  defendants,  in  the  Gibson  Circuit  Court.  After  the  venue 
of  the  cause  had  been  changed  to  the  court  below,  appellees, 
having  withdrawn,  with  leave  of  the  court,  their  answers 
herein,  demurred  to  the  complaint  of  the  relatrix  upon  the 
ground  that^  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  demurrer  was  sustained  by  the  court, 
and  to  this  ruling  the  relatrix  excepted.  She  declined  to 
amend  or  plead  further,  and  the  court  then  adjudged  that 
she  take  nothing  by  her  suit,  and  that  appellees  recover  of 
her  their  costs  expended  herein. 

From  such  judgment  the  relatrix  has  appealed  to  this 
court,  and  has  here  assigned  as  error  the  sustaining  of  appel- 
lees' demurrer  to  her  complaiut  herein. 

In  her  coriiplaiut,  appellant's  relatrix  alleged  that  appellee 
Lewis  Cooper,  on  the  4th  day  of  September,  1883,  obtained 
from  the  board  of  commissioners  of  Gibson  county  the  grant 
of  a  license,  for  one  year,  to  sell  intoxicating  liquors  in  a 
less  quantity  than  a  quart  at  a  time  to  be  drank  upon  his 
premises,  particularly  described,  in  the  town  of  Patoka,  in 
Gibson  county,  Indiana;  that,  in  pursuance  of  such  grant, 
appellee  Cooper,  paid  the  requisite  fee  to  the  treasurer  of 
Gibson  county,  and  filed  with  the  auditor  of  such  county  his 
bond  as  required  by  the  statute,  with  his  co-appellees,  Mor- 
lock  and  Boerk^  as  his  sureties  therein,  in  the  sum  of  two 
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thousand  dollars^  and  conditioned  as  required  by  the  statute^ 
,  a  copy  of  which  bond  was  filed  with  and  made  part  of  such 
complaint;  that,  thereupon,  appellee  Cooper  received  from 
said  auditor  a  license  in  pursuance  of  said  grant,  and  entered 
upon  the  sale  of  intoxicating  liquors  in  said  premises,  and 
continued  said  business  for  the  term  of  one  year. 

And  relatrix  alleged  that,  during  the  year  aforesaid,  she 
was  the  wife  of  one  William  \V.  Hudspeth,  and  depended 
upon  him  for  a  support;  that  said  William  was  an  able- 
bodied  man,  a  mechanic,  and  capable  of  earning  two  dollars 
per  day,  and,  when  sober,  was  industrious  and  frugal,  and, 
during  said  year,  earned  two  dollars  per  day,  which  sums 
were  faithfully  applied*  to  the  support  of  relatrix,  except 
when  said  William  was  made  drunk  by  appellee  Cooper,  as 
hereinafter  stated ;  but  that  said  William  was  in  the  habit 
of  becoming  intoxicated,  when  he  squandered  his  means, 
neglected  his  labor  and  failed  to  provide  for  the  relatrix,  to 

her  great  damage;  that,  on  the day  of  January,  1884, 

appellant's  relatrix  being  then  and  there  a  citizen  of  said 
White  River  township,  where  appellee  Cooper  then  resided, 
served  a  written  notice  on  said  Cooper,  notifying  him  that 
said  William,  her  husband,  was  in  the  habit  of  becoming 
intoxicated,  and  requesting  said  Cooper  not  to  let  him  have 
any  more  intoxicating  liquor ;  but  that  said  Cooper,  regard- 
less of  said  notice,  continued  to  let  said  William  have  in- 
toxicating liquor  after  said  notice  and  during  said  year,  so 
that  said  William  frequently  became  intoxicated,  and  so  re- 
mained for  days  and  weeks  at  a  time,  spending  his  means 
with  said  Cooper,  neglecting  his  occupation  and  to  earn  any- 
thing for  the  support  of  the  relatrix,  and  becoming  sick  and 
helpless;  whereby  the  relatrix  was  greatly  injured  in  her 
means  of  support  and  compelled  to  labor  for  her  own  sup- 
port, and  for  the  care  and  nursing  of  said  William,  and  she 
was  greatly  injured  in  her  person.     Wherefore,  etc. 

It  is  clearly  shown  by  the  allegations  of  this  complaint 
that  the  relatrix  intended  and  attempted  to  state  a  cause  of 
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action  therein  nnder  the  provisions  of  section  20  of  "An  act 
to  regulate  and  license  the  sale  of  spiritoas^  vinous  and  malt 
and  other  intoxicating  liquors/'  etc.,  approved  March  17th, 
1876. 

That  section  reads  as  follows :  "  Every  person  who  shall 
sell,  barter,  or  give  away  any  intoxicating  liquors,  in  violation 
of  any  of  the  provisions  of  this  act,  shall  be  personally  liable, . 
and  also  liable  on  his  bond  filed  in  the  auditor's  office,  as 
required  by  section  four  of  this  act,  to  any  person  who  shall 
sustain  any  injury  or  damage  to  his  person  or  property  or 
means  of  support  on  account  of  the  use  of  such  intoxicat- 
ing liquors,  so  sold  as  aforesaid,  to  be  enforced  by  appropri- 
ate action  in  any  court  of  competent  jurisdiction."  This 
section  has  never  been  repealed,  either  expressly  or  impliedly, 
and  is  known  as  section  5323,  B.  S.  1881. 

Section  10  of  the  aforesaid  act  of  March  17th,  1875,  reads 
as  follows:  "Every  person  who  shall  directly  or  indirectly 
sell,  barter,  or  give  away  any  intoxicating,  spiritous,  vinous 
or  malt  liquors  to  any  person  who  is  in  the  habit  of  being 
intoxicated,  afler  notice  shall  have  been  given  him  in  writing 
by  the  wife,  child,  parent,  brother  or  sister  of  such  person, 
or  by  the  trustee  of  the  township  where  he  resides,  that  such 
person  is  in  the  habit  of  being  intoxicated,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  fined  not  less  than  ten  nor  more  than  fifty  dollars."  This 
section  10  was  not  brought  into  the  Revised  Statutes  of  1881, 
as  were  the  other  sections  of  the  aforesaid  act  of  March  17th, 
1875,  although  it  has  never  been  expressly  repealed.  We 
learn  from  the  briefs  of  counsel,  however,  as  well  of  the  re- 
latrix  as  of  the  appellees,  that  the  demurrer  to  the  complaint 
herein  was  sustained  by  the  learned  court  below  upon  the 
ground  that  said  section  10,  above  quoted,  was  repealed  by 
implication  by  the  provisions  of  section  2093,  R.  S.  1881,  in 
force  since  September  19th,  1881. 

In  section  2093  it  is  provided  as  follows :  "  Whoever,  di- 
rectly or  indirectly,  sells,  barters,  or  gives  away  any  spirit- 
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ous,  vinous^  malt,  or  other  intoxicating  liquor  to  any  person 
who  is  in  the  habit  of  being  intoxicated^  after  notice  shall 
have  been  given  him,  in  writing,  by  any  citizen  of  the  town- 
ship or  ward  wherein  such  person  resides,  that  such  person 
is  in  the  habit  of  being  intoxicated,  shall  be  fined  not  more 
than  one  hundred  dollars  nor  less  than  fifty  dollars,  to  which 
may  be  added  imprisonment  in  the  county  jail  not  more  than 
one  year  nor  less  than  thirty  days,  and  disfranchised  and 
rendered  incapable  of  holding  any  office  of  trust  or  profit 
for  any  determinate  period/' 

This  section  is  section  186  of  an  act  entitled  "An  act  con- 
<jerning  public  ofiences  and  their  punishment,"  approved 
April  14th,  1881.  Acts  of  1881,  p.  215.  It  will  be  observed 
that  this  latter  section,  2093,  covers  the  entire  subject-matter 
of  section  10,  above  quoted,  of  the  aforesaid  act  of  March 
17th,  1875,  greatly  enlarges  the  number  of  persons  who  may 
give  the  notice  in  writing  mentioned  in  the  section,  doubles 
the  maximum  fine,  and  quintuples  the  minimum  fine  that 
might  be  imposed  on  the  person  convicted  of  the  offence,  and 
adds  new  penalties  to  those  prescribed  in  such  section  10  of 
the  older  statute,  to  wit,  imprisonment  in  the  county  jail  for 
not  more  than  one  year  nor  less  than  thirty  days,  and  dis- 
franchisement and  incapacity  to  hold  any  office  of  trust  or 
profit  for  any  determinate  period.  In  so  far,  therefore,  as 
section  10,  supra,  of  the  act  of  March  17th,  1875,  defined 
the  public  offence  or  misdemeanor  therein  mentioned,  and 
prescribed  the  punishment  thereof,  it  is  no  doubt  true  that 
such  section  10  is  so  far  superseded  and  repealed  by  impli- 
cation by  the  provisions  of  the  later  section,  2093,  above 
quoted,  that  if  it  were  sought  to  subject  an  offender  to  a 
criminal  prosecution  for  the  unlawful  sale,  barter  or  giving 
away  of  any  intoxicating  liquor  to  any  person  who  is  in  the 
habit  of  being  intoxicated,  the  notice  in  writing  must  be 
given,  and  the  prosecution  must  be  begun  and  waged,  and, 
upon  conviction,  the  punishment  must  be  assessed,  under  and 
in  conformity  with  the  requirements  of  such  section  2093, 
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and  not  of  section  10  of  the  older  statute.  This  is  settled 
by  many  of  our  decisions.  Wagoner  v.  State,  90  lud.  604; 
Ungle  v.  State,  97  Ind.  122 ;  State,  ex  ret.,  v.  Board,  etc.,  104 
Ind.  123;  Phillipa  v.  Lewis,  109  Ind.  62;  State  v.  W^Ua,  112 
Ind.  237. 

But  the  case  under  consideration  is  not  a  criminal  prose- 
cution. It  is  a  civil  action,  brought  by  plaintiff's  relatrix, 
the  wife  of  the  man  "  who  is  in  the  habit  of  being  intoxi- 
<»ted,"  against  the  defendant  Cooper,  a  licensed  seller  of  in- 
toxicating liquors  in  a  less  quantity  than  a  quart  at  a  time  to 
be  drank  upon  hifi  premises,  to  recover  damages  for  alleged 
injuries  to  her  person  and  her  means  of  support,  resulting 
from  his  continued  sales  of  intoxicating  liquors  to  her  hus- 
band after  she  had  notified  him  in  writing  of  her  husband's 
habit  of  being  intoxicated.  The  suit  of  the  relatrix  is  upon 
the  bond  which  Cooper  and  his  co-defendants,  as  his  sureties, 
under  the  provisions  of  section  5315,  R.  8.  1881,  being  sec- 
tion 4  of  the  aforesaid  act  of  March  17th,  1875,  and  still  in 
full  force,  were  required  to  give  to  the  State  of  Indiana  in 
the  sum  of  J2,000,  before  defendant  Cooper  could  be  granted 
a  license  to  sell  intoxicating  liquors.  This  bond  was  con- 
<litioned,  inter  alia,  "  for  the  payment  of  all  judgments  for 
civil  damages  growing  out  of  unlawful  sales  as  provided  in 
this  act."  Section  5323,  above  quoted,  renders  the  person 
who  shall  sell,  barter  or  give  away  any  intoxicating  liquor, 
*'  in  violation  of  any  of  the  provisions  of  this  act,"  per- 
sonally liable,  and  also  liable  on  his  bond,  given  as  required 
by  section  5315,  8upra,  to  any  person  who  shall  sustain  any 
injury  or  damage  to  his  person  or  property,  or  means  of  suj)- 
port,  on  account  of  the  use  of  such  intoxicating  liquors,  so 
8old  as  aforesaid. 

Conceding  now  that  section  10,  above  quoted,  of  the  afore- 
said act  of  March  17th,  1875,  in  so  far  as  it  provided  for  the 
punishment,  in  a  criminal  prosecution,  upon  conviction,  of 
any  person  for  the  commission  of  the  public  offence  or  mis- 
VoL.  114.— 2 
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demeanor  defined  in  such  section,  is  repealed  by  necessary 
implication  by  the  provisions  of  section  2093,  this  question 
remains  for  decision,  namely :  What  effect  does  such  repeal 
have,  if.  any,  upon  the  civil  action  given  by  section  6323  to 
any  person  injured  or  damaged  in  person  or  property,  or 
means  of  support,  by  or  on  account  of  the  use  of  such  in- 
toxicating liquors  sold  in  violation  of  the  provisions  of  such 
section  10? 

In  the  consideration  and  decision  of  this  question,  it  may 
be  remarked,  in  limine,  that  repeals  by  implication  are  not 
favored  by  the  courts,  and  when  they  occur  the  old  law  will 
be  superseded  thereby  to  the  extent,  and  only  to  the  extent, 
that  the  later  statute  is  in  absolute  and  irreconcilable  con- 
flict therewith.  Haas  v.  Shaw,  91  Ind.  384;  Frazer  v. 
Qifford,  94  Ind.  482 ;  Mathes  v.  Shank,  94  Ind.  501.  With 
this  rule  in  mind,  we  come  to  the  consideration  of  the  afore- 
said act  of  March  17th,  1875.  The  act  as  it  was  passed  and 
approved  not  only  defined  certain  misdemeanors  or  public 
offences,  growing  out  of  or  connected  with  the  sale  of  in- 
toxicating liquors,  or  resulting  from  the  use  thereof,  and  pre- 
scribed penalties  or  punishment  for  such  offences  and  misde- 
meanors, but  it  also  provided  that  every  person  who  should 
sell,  etc.,  any  intoxicating  liquors  in  violation  of  any  of  the 
provisions  of  such  act,  should  be  liable  personally,  and  also 
on  his  bond,  to  any  person  who  should  sustain  any  injury  or 
damage  to  their  person  or  property,  or  means  of  support, 
on  account  of  the  use  of  such  intoxicating  liquors,  so  sold 
in  violation  of  the  provisions  of  such  act,  to  be  enforced  by 
an  appropriate  civil  action  in  any  court  of  competent  juris- 
diction. Here,  then,  is  a  statute  which  was  intended  to  and 
did,  at  the  time  of  its  enactment,  subserve  a  two-fold  pur- 
pose. It  defined  certain  public  offences  or  misdemeanors, 
connected  with  the  sale  of  intoxicating  liquors,  and  pre- 
scribed penalties  or  punishment  therefor.  It  also  provided 
that  if  any  person  was  injured  or  damaged  in  person,  prop- 
erty or  means  of  support,  on  account  of  the  use  of  intoxicat- 
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ing  liquors  sold  in  violation  of  any  of  the  provisions  of  such 
statute^  he  or  she  might  maintain  a  civil  action  against  the 
person  making  such  sale^  for  the  recovery  of  damages^  in  any 
court  of  competent  jurisdiction.  In  so  far  as  section  10  of 
this  statute  defined  a  public  offence  and  prescribed  the  pun- 
ishment thereof  by  a  criminal  prosecution  thereof^  the  sec- 
tion was  repealed  by  necessary  implication,  as  we  have  seen^ 
by  the  provisions  of  section  186  of  the  above  entitled  act 
of  April  14th,  1881,  being  section  2093,  supra.  But  in  so 
far  as  section  5323  gives  a  cause  of  action  to  any  person  in- 
jured or  damaged  in  person,  property  or  means  of  support, 
on  account  of  the  us^  of  intoxicating  liquor  sold  in  viola- 
tion of  any  of  the  provisions  of  such  section  10  of  the  afore- 
said act  of  March  17th,  1875,  it  must  be  held,  we  think, 
that  such  section  10  has  not  been  repealed  by  necessary  im- 
plication, by  reason  of  any  provision  of  any  later  law,  but 
remains  in  full  force  as  a  necessary  part  of  such  section  5323, 
supra.  We  are  of  opinion  that  such  section  10  is  so  far 
embodied  in,  or  interwoven  with,  or,  by  reference  thereto  or 
to  violations  thereof,  made  a  necessary  part  of,  the  afore- 
said section  5323,  above  quoted,  in  connection  with  the 
civil  action  therein  provided  for,  that  it  remains  in  force 
and  will  continue  so  to  do,  precisely  as  it  was  enacted, 
as  a  constituent  part  and  for  the  purposes  only  of  such  civil 
action,  so  long  as  such  section  5323  continues  in  force  and  is 
not  repealed  or  superseded  by  subsequent  legislation. 

Our  conclusion  is,  that  the  court  below  erred  in  sustain- 
ing defendants'  demurrer  to  the  complaint  of  the  relatrix 
herein. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
complaint  and  for  further  proceedings,  etc. 

FUed  March  6, 1888. 
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No.  12,232. 

The  Indianapolis  and  St.  Louis  Railway  Company 

V,  Watson. 

Master  and  Servant. — Negligence, — Dangerous  Employment.-^Aisgum'piUm 
of  Risk. — Promiae  (^Employer  to  Remedy  Defect,— Kn  employee,  who  con- 
tinues in  the  service  of  his  employer  after  notice  of  a  defect  augmenting 
the  danger,  assumes  the  risk  as  increased  by  the  defect,  notwithstanding 
he  may  object  or  complain,  unless  the  master  expressly  or  impliedly 
promises  to  remedy  the  defect. 

Same. — Night  Work, — Fufnisking  Light  to  Employee. — Liability  of  Employer. — 
Where  a  light,  as  the  employee  knows,  is  essential  to  the  safe  perform- 
ance of  his  work  as  a  watchman  in  a  railroad  freight  yard,  in  the  ab- 
sence of  a  promise  to  furnish  the  light,  on  which  promise  the  employee 
relies,  the  employer  is  not  liable  for  an  injury  resulting  from  an  at- 
tempted performance  of  the  service  without  it,  although  it  is  the  master's 
duty  to  provide  the  light,  and  although  the  servant  had  previously  com- 
plained of  the  danger,  and  demanded  that  the  light  be  provided. 

Same. — Oreat  and  Immediate  Danger. — Where  an  employee  knows  that  the 
danger  is  great  and  immediate,  such  as  a  reasonably  prudent  man  would 
not  assume,  he  can  not  recover  for  an  injury,  even  though  he  remained 
in  the  employer's  service  in  reliance  upon  the  latter's  promise  to  remedy 
the  defects  which  produced  the  danger. 

Instructions  to  Jury.— JTow  Considered  on  Appeal. — An  instruction  will 
be  considered  in  connection  with  the  other  instructions  of  the  series  upon 
the  same  subject ;  and  if,  when  so  considered,  the  law  is  expressed,  no 
available  complaint  can  be  made,  although  one  instruction,  standing 
alone,  may  be  incomplete  or  may  contain  an  inaccurate  statement. 

Kegligence. — Supreme  Court. — Considei-aiion  of  Evidence. — Where  there  is 
no  conflict  of  testimony,  the  Supreme  Court  must  decide  the  legal  effect 
of  the  testimony  in  the  record,  and  in  doing  so  does  not  depart  from 
the  rule  that  it  will  not  weigh  the  evidence. 

From  the  Marion  Superior  Court. 

J.  T,  Dye,  for  appellant. 

8.  M.  Shepard,  J.  B.  Elam  and  0.  Martindale,  for  appellee. 

Elliott,  J. — Stated  in  a  condensed  forra,  the  material  al- 
legations of  the  complaint  are  these:    The  appellant  main- 
tained a  freight  yard  near  the  city  of  Indianapolis,  in  which . 
there  were  many  tracks  and  switches  used  for  handling  loco- 
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motives  and  cars.  On  the  15th  day  of  October,  1882,  the 
appellee  was  in  the  service  of  the  appellant  as  a  night  watch- 
man. His  duties  as  such  watchman  were  to  go  about  and 
over  the  yard  at  all  hours  of  the  night,  and  look  after  the 
property  of  his  employer,  and  to  wake  up  at  the  proper  times 
its  employees.  The  appellant  knew  that  it  was  necessary 
that  the  watchman  should  be  provided  with  a  light  in  order 
that  he  might  properly  discharge  his  duties  and  at  the  same 
time  protect  himself  from  danger,  yet  the  appellant  recused 
to  provide  a  light.  A  day  or  two  after  the  appellee  had  been 
so  employed  he  notified  his  employer  that  it  was  necessary 
for  him  to  have  a  light  in  order  to  discharge  his  duties  and 
to  protect  himself.  His  employer  promised  to  procure  a 
light  for  him  in  a  short  time,  and  requested  him  to  continue 
in  the  performance  of  his  duties.  Relying  on  this  promise, 
he  did  continue  in  the  appellant's  service,  but  the  light  was 
not  provided  as  promised.  On  the  night  of  November  1st. 
1882,  he  was  injured,  without  any  fault  on  his  part,  while  in 
the  discharge  of  his  duties,  and  his  injury  was  caused  by  the 
wrong  and  negligence  of  the  appellant  in  failing  to  provide 
him  with  a  lantern. 

The  fourth  instruction  given  by  the  court  reads  thus :  "  The 
general  rule  is, that  when  a  servant,  before  he  enters  the  service, 
knows  it  to  be  hazardous,  or  voluntarily  continues  his  service, 
without  objection  or  complaint,  when  he  has  such  knowledge 
he  is  presumed  to  contract  with  reference  to  the  state  of  things 
as  they  are  known  to  him,  and  if  he  knows  that  the  con- 
tinuance of  such  service  exposes  him  to  constant  and  certain 
danger,  the  servant  in  such  cases  takes  the  risks  upon  him- 
self^ and  in  ease  he  suffers  injury  thereby,  he  waives  all 
claims  for  damages  against  his  master  for  such  injury.  As 
has  been  said  in  argument,  the  master  is  not  required  to  take 
better  care  of  his  servant  than  he  takes  of  himself 

Appellant's  counsel  dissects  this  instruction,  and,  seizing  on 
the  words  "  without  objection  or  complaint,"  assails  it  as 
erroneous. 
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This  course  can  not  be  successfully  pursued.  The  instruc- 
tion must  be  taken  in  connection  with  the  others  of  the  series^ 
and  can  not  be  considered  as  standing  alone.  An  instruction 
is  not  to  be  judged  by  taking  mere  fragments  dislocated  from 
their  proper  connections^  nor  is  one  instruction  to  be  taken 
as  complete  in  itself.  This  instruction  must,  as  is  well  set- 
tled^ be  taken  as  an  entirety^  and  in  connection  with  the 
others  referring  to  the  same  subject  and  immediately  con- 
nected with  it.  CHty  of  Indianapolis  v.  Gaston,  58  Ind.  224; 
Deig  v.  Morehead,  110  Ind.  461. 

We  must,  therefore,  take  the  fourth  instruction  in  connec- 
tion with  that  bearing  upon  the  same  subject,  which  is  as 
follows : 

'*  6.  To  the  general  rule  I  have  announced  in  relation  to  a 
servant  who,  with  a  knowledge  of  the  dangers  of  the  service, 
continues  in  it,  there  is  at  least  this  exception,  that  if  a  ser- 
vant knows  that  his  service  is  dangerous,  and  that  he  has  not 
been  provided  with  proper  means  or  implements  for  the  rea- 
sonably safe  performance  of  the  duties  of  his  employment, 
and  makes  complaint  to  his  master,  who  promises  that  suit- 
able and  proper  implements  shall  be  provided  him  to  render 
his  service  less  dangerous,  then  such  servant  may  continue  in 
the  service  a  reasonable  time,  and  may  recover  for  an  injury 
sustained  by  him  within  such  time,  if,  on  account  of  the 
master's  negligence  in  failing  to  supply  the  means  of  avoid- 
ing danger,  the  injury  results  ;  provided  such  servant  at  the 
time  of  the  injury  was  not  guilty  of  any  negligence  which 
contributed  to  produce  the  injury.  His  care  must  be  also 
proportioned  to  the  danger ;  when  the  one  is  increased,  the 
other  must  be  also.  Yet  all  that  is  required  is  ordinary  care 
under  the  circumstances  of  the  case.  And  you  must  deter- 
mine  from  the  evidence  in  the  case  what  would  be  a  reason- 
able time  within  which  he  might  continue  in  the  master's 
service  under  said  promise,  if  any  was  made,  and,  also,  what 
would  be  ordinary  care — that  is,  such  care  as  an  ordinarily 
prudent  and  cautious  person  would  exercise  under  the  cir- 
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oumstances  of  the  case.  The  want  of  such  care  is  what  the 
law  terms  negligence.'^ 

If  these  instructions^  taken  together^  express  the  law^  then 
the  appellant  has  no  just  cause  of  complaint^  even  though  the 
isolated  clause  which  counsel  detaches  and  assails  should  in 
itself  be  regarded  as  an  inaccurate  statement  of  the  law.  Our 
conclusion  is,  that  when  the  instructions  are  so  taken  they 
express  the  law  as  favorably  to  the  appellant  as  it  had  a  right 
to  ask. 

The  first  of  t^ese  instructions  does  not  assert  that  those 
employees  who  continue  in  the  master's  service,  "  without  ob- 
jection or  complaint/'  do  not  assume  the  usual  risks  of  the 
service.  It  simply  asserts  that  all  who  do  continue  "  with* 
out  objection  or  complaint"  do  assume  the  risks  incident  to 
the  service ;  but  it  by  no  means  asserts  that  those  who  do 
complain  and  object  do  not  also  assume  those  risks.  Pos- 
sibly, the  instruction  standing  alone  may  be  incomplete,  but 
it  can  not  be  justly  said  to  be  erroneous,  since  it  may  be  true 
that  all  who  continue  in  a  service  without  objection  do  as- 
sume the  risks  as  well  as  those  who  do  make  objections.  But, 
however  this  may  be,  it  is  sufficiently  evident  that  the  fourth 
instruction  is  made  complete  by  the  sixth,  and  there  is,  there- 
fore, no  available  error. 

The  next  step  takes  us  into  a  field  of  stubborn  conflict. 
There  are  authorities  holding  that,  where  the  employee  objects 
to  the  safety  of  the  appliances  furnished  him,  the  employer 
is  liable  if  the  employee  is  injured  while  in  the  employer's 
service,  and  within  a  reasonable  time  after  urging  the  objec- 
tion. Union  Manfg.  Co.  v.  Morrissey,  22  Am.  L.  Reg.  574 ; 
Thorpe  v.  Mo.  Pacific  R.  W.  Co.,  89  Mo.  650  (58  Am.  R. 
120) ;  2  Thompson  Negligence,  1009. 

A  careful  examination  of  the  other  authorities  relied  on 
by  appellee's  counsel  has  satisfied  us  that  they  do  not  decide 
all  that  it  is  asserted  that  they  do. 

In  Holmes  v.  Clarke,  6  Hurl.  &  N.  349,  the  master  neg- 
lected to  fence  a  dangerous  place,  as  an  act  of  Parliament  re- 
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quired  him  to  do,  and  a  servant  was  awarded  a  recovery  for 
injuries  caused  by  this  negligence.  Leaving  out  of  consid- 
eration the  element  introduced  by  the  positive  legislation^ 
although  it  is  by  no  means  clear  that  the  act  of  Parliament 
did  not  exert  an  important  influence,  we  yet  conclude  that 
the  case  does  not  sustain  appellee's  position.  Wabash,  etc., 
R.  W.  Co.  v.  Locke,  112  Ind.  404. 

This  conclusion  we  rest  upon  these  words  of  the  opinion 
in  the  case  cited  by  counsel :  "  Where  machinery  is  required 
by  an  act  of  Parliament  to  be  protected,  so  as  to  guard  against 
danger  to  persons  working  it,  if  a  servant  enters  into  the 
employment  when  the  machinery  is  in  a  state  of  safety,  and 
continues  in  the  service  after  it  has  become  dangerous  in  con- 
sequence of  the  protection  being  decayed  or  withdrawn,  but 
complains  of  the  want  of  protection,  and  the  master  promises 
to  restore  it,  but  fails  to  do  so,  we  think  he  is  guilty  of  neg- 
ligence, and  that  if  any  accident  occurs  to  the  servant  he  is 
responsible."  The  promise  of  the  master  formed,  it  is  ob- 
vious, an  important  factor  in  the  case,  and  exerted  a  con- 
trolling influence  on  the  judgment  of  the  court. 

There  are  some  expressions  in  Greene  v.  Minneapolis,  etc.y 
R.  W,  Co,,  31  Minn.  248;  that  seem  to  support  the  appel- 
lee's contention,  but  the  ultimate  decision  is  against  him.  It 
was  there  said :  "  If  the  emergencies  of  a  master's  business 
require  him  temporarily  to  use  defective  machinery,  we  fail 
to  see  what  right  he  has  in  law  or  natural  justice  to  insist  that 
it  shall  be  done  at  the  risk  of  the  servant  and  not  his  own, 
when,  notwithstanding  the  servant's  objection  to  the  condi- 
tion of  the  machinery,  he  has  requested  or  induced  him  to 
continue  its  use  under  a  promise  thereafter  to  repair  it."  At 
another  .place,  the  court,  in  speaking  of  the  general  rule^ 
asserts  that  the  master  is  liable  where  the  servant  gives  no- 
tice of  the  defects  and  the  master  "  thereupon  promises  that 
they  shall  be  remedied." 

The  utmost  that  can  be  deduced  from  the  case  under  im- 
mediate mention  is,  that  the  servant  may  continue  in  the 
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service  a  reasonable  time  after  the  promise  to  make  the  ma* 
cbinery  or  appliances  safe,  and  that  if  he  is  injured' within 
that  time  he  may  maintain  an  action. 

The  cases  of  Kroy  v.  Chicago,  etc,,  R,  R.  Co,,  32  Iowa, 
357,  Oretnleaf  v.  Dubuquey  etc.,  R.  R.  Co,,  33  Iowa,  52, 
Jlutdovmeyv.  Illinois  Central  R.  R.  Co.,  39  Iowa,  615,  Lumley 
V.  Caswell,  47  Iowa,  159,  and  Way  v.  Illinois  Central  R.  R, 
Co.,  40  Iowa,  341,  do  not,  as  we  understand  them,  go  further 
than  to  hold  that  the  master  is  not  liable  where  the  servant 
continues  in  his  service  with  notice  of  its  danger,  unless  he 
has  induced  the  servant  to  do  so  by  an  express  or  implied 
promise.  In  Way  v.  Illinois  Central  R.  R.  Co.,  supra,  it 
was  held  error  to  refuse  an  instruction  containing  this  clause : 
'^  If  a  brakeman  on  a  railroad  knows  that  the  materials  with 
which  he  works  are  defective,  and  continues  his  work  with- 
out objecting,  and  without  being  induced  by  his  master  to 
believe  that  a  change  will  be  made,  he  is  deemed  to  have 
assumed  the  risks  of  such  defects."  This,  we  think,  implies 
that  there  must  be  a  promise  either  in  express  words  or 
arising  by  fair  implication  from  the  conduct  of  the  master. 
Going  back  to  the  case  of  Kroy  v.  Chicago,  etc.,  R.  R.  Co., 
supra,  we  find  the  principle  upon  which  the  subsequent  de- 
cisions rest,  for  they  are  all  built  upon  that  case.  It  was 
there  said:  "  Another  important  modification  of  the  liability 
of  a  master  for  an  injury  to  an  employee,  which  is  sustained 
by  an  almost  unbroken  current  of  authority  in  this  country 
and  in  England,  is,  that  if  a  servant  knows  that  a  fellow- 
servant  is  habitually  negligent,  or  that  the  materials  with 
which  he  works  are  defective,  and  continues  his  work  with- 
out objecting,  and  without  being  induced  by  his  master  to 
believe  that  a  change  will  be  made,  he  is  deemed  to  have 
assumed  the  risk  of  such  defects."  This  ruling  certainly 
does  not  sustain  the  appellee's  contention  that  if  an  objec- 
tion and  protest  are  made  the  master  becomes  liable.  The 
case  of  Snow  v.  Housatonic  R.  R.  Co.,  8  Allen,  441,  can  not  be 
regarded  as  in  point  upon  this  question,  nor  can  the  case  of 
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Indiana  Car  Co,  v.  Parker ,  100  Ind.  181,  for  both  of  these 
cases  simply  affirm  the  general  rule  that  it  is  the  duty  of  the 
master  to  provide  his  servants  with  a  safe  working  place  and 
with  safe  machinery  and  appliances. 

In  Paiieraon  v.  Pittsburgh,  etc,,  R,  R,  Co.,  76  Pa,  St. 
389,  there  was  an  expi*ess  promise  on  the  part  of  the  master, 
and  that  fact  gives  a  controlling  force  to  the  decision  there 
made.  We  are  referred  to  Dr.  Wharton's  statement  that 
'^In  this  country  the  exception  has  been  still  further  ex- 
tended, and  we  have  gone  so  far  as  to  hold  that  a  servant 
does  not,  by  remaining  in  his  master^s  employ,  with  knowl- 
edge of  defects  in  machinery  he  is  obliged  to  use,  assume  the 
risks  attendant  on  the  use  of  such  machinery,  if  he  has  noti- 
fied the  employer  of  such  defects,  or  protested  against  them, 
in  such  a  way  as  to  induce  a  confidence  that  they  will  be 
remedied."     Wharton  Neg.  (1st  ed.),  section  221. 

If  it  were  conceded  that  this  is  a  correct  statement  of  the 
law,  still,  it  would  not  supply  a  premise  for  the  conclusion 
that  an  objection  or  protest  exempts  the  servant  from  the 
general  rule  that  he  assumes  the  risk,  for  it  is  implied  that 
something  must  be  done  by  the  master  to  induce  the  belief 
that  the  defect  will  be  remedied,  and  it  is  difficult  to  con- 
ceive what  other  thing  than  a  promise,  express  or  implied, 
can  be  regarded  as  sufficient  to  induce  such  a  belief.  We  find 
on  examining  the  later  edition  of  Dr.  Wharton's  book  that 
he  adds  to  what  is  copied  from  the  earlier  edition  by  counsel 
these  words :  "  Such  confidence  being  based  on  the  master's 
engagements,  either  express  or  implied,"  and  modifies  the 
statement  in  other  respects.  Wharton  Negligence  (2d  ed.), 
section  220. 

This  author  is,  indeed,  inclined  to  condemn  the  exception 
to  the  general  rule,  even  as  he  states  it,  for  he  says  :  "  The 
only  ground  on  which  the  exception  before  us  can  be  justified 
is,  that  in  the  ordinary  course  of  events  the  employee,  sup- 
posing the  employer  has  righted  matters,  goes  on  with  his 
work  without  noticini^  the  continuance  of  the  defect.     But 
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this  reasoning  does  not  apply^as  we  have  seen^  to  cases  where 
the  employee  sees  that  the  defect  has  not  been  remedied^  and 
yet  intelligently  and  deliberately  continues  to  expose  himself 
to  it."     Wharton  Negligence  (2d  ed.),  section  220. 

The  rule  which  we  regard  as  sound  in  principle  and  sup- 
ported by  authority  may  be  thus  expressed  :  The  employee 
who  continues  in  the  service  of  his  employer  after  liottce  of 
a  defect  augmenting  the  danger  of  the  service^  assumes  the 
risk  as  increased  by  the  defect^  .unless  the  master  expressly 
or  impliedly  promises  to  remedy  the  defect.  The  promise  of 
the  master  is  t^e  basis  of  the  exception.  If  the  promise  be 
absent  the  exception  can  not  exist.  In  supi)ort  of  our  conclu* 
fiion  we  refer  to  these  authorities:  Russell  v.  Tillotson,  140 
Mass.  201 ;  lAnch  v.  Sagamore  Manfg,  Co.,  143  Mass.  206; 
HaU  V.  Nay,  144  Mass.  186;  Buzzell  v.  Laconia  Manfg. 
Cb.,  48  Maine,  113  (77  Am.  Dec.  212,  218,  and  authorities, 
n.) ;  Galveston,  etc.,  R.  R.  Co.  v.  Drew,  59  Tex.  10  (46  Am. 
R.  261) ;  Webber  v.  Piper,  38  Hun,  353  (33  Alb.  L.  J.  64) ; 
Pennsylvania  Co.  v.  Lynch,  90  III.  333;  *Wood  Master  and 
Servant,  21 ;  Beach  Cont.  Neg.  372. 

The  rule  absolving  the  servant  from  the  assumption  of 
risks  is  an  exception  to  the  general  rule,  for  the  general  rule 
is  that  the  servant  does  assume  all  the  ordinary  risks  of  the 
service  he  enters.  There  must,  therefore,  be  some  ground 
for  the  exception,  and  the  only  solid  ground  that  can  be  found 
is  the  inducement  held  out  by  the  agreement  of  the  master. 
If  this  be  not  so,  then  an  employee  at  his  first  entrance  into 
aervice  might  object  and  protest,  and  successfully  claim  that 
he  was  exempt  from  the  perils  of  the  service.  Or,  if  our 
theory  be  not  sound,  a  mere  complaint  or  objection  might,  in 
effect,  overturn  the  general  rule,  and  this  would  result  in 
confusion  and  uncertainty.  We  can  see  no  way  to  hold  that 
the  servant  is  exempt  from  the  known  risks  of  his  service 
where  there  is  no  express  or  implied  contract  on  the  part  of 
the  master,  without  completely  nullifying  the  general  rule. 
The  servant  is  at  liberty  to  quit  the  service,  and  if  he  re- 
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mains  after  knowledge  of  its  danger  he  assumes  the  risks^ 
even  though  he  may  object  or  complain,  unless  he  is  induced 
to  continue  by  a  promise  of  the  master  to  remove  the  cause 
that  augments  the  danger,  since,  if  this  be  not  true,  it  must 
be  true  that  any  objection  or  complaint  made  at  any  time  will 
absolve  him  from  the  risk,  and  this  conclusion  can  not  be 
sustained.  As  the  exception  concedes  and  tries  the  general 
rule,  it  can  not  be  allowed  to  destroy  it,  for  if  it  were  al- 
lowed to  do  this,  it  would  cease  to  be  an  exception.  Sweeney 
V.  Berlin,  etc.,  Co.,  101  N.  Y.  520. 

The  evidence  in  this  case,  as  counsel  concede,  shows  that 
a  lantern  was  essential  to  the  service  the  appellee  undertook 
to  perform ;  that,  as  the  appellee  knew,  without  the  lantern 
the  act  which  he  was  engaged  in  performing  subjected  him 
to  great  danger,  and  he  was  injured  while  attempting  to  per- 
form it.  Nor  does  the  counsel  for  the  appellant,  as  we  un- 
derstand his  argument,  contend  that  it  was  not  the  duty  of 
the  company  to  provide  the  lantern,  nor  does  he  question 
the  authority  of  the  person  to  whom  the  appellee  made  ap- 
plication for  one  to  act  for  the  company  in  such  cases.  The 
central  position  assumed  is,  that  the  evidence  does  not  show 
any  promise.  This  is  the  question  presented  to  us,  and  the 
question  to  which  we  at  this  point  limit  our  decision.  We 
are,  therefore,  required  to  determine  whether  there  is  evi- 
dence fairly  supporting  the  verdict  on  this  subject,  and  in 
doing  so  we  must  take  that  which  the  jury  deemed  credible 
and  trustworthy.  Julian  v.  Western  Union  Tel,  Co.,  98 
Ind.  327.  • 

We  can  not  sustain  the  verdict  unless  we  find  in  the  record 
evidence  tending  to  prove  that  a  promise  to  remedy  the  cause 
of  the  augmented  danger  of  the  service  was  made  by  the  ap- 
pellant, and  that  this  promise  induced  the  appellee  to  remain 
in  the  service  after  he  acquired  knowledge  of  the  increased 
» peril  caused  by  his  employer's  failure  to  furnish  him  with  a 
lantern.  Two  things  must  concur :  the  promise,  express  or 
implied,  and  the  inducement  created  by  it.     If  either  be  ab- 
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sent  the  case  fails.  If  no  reliance  was  placed  on  the  promise 
there  could  not  have  been  an  inducement  influencing  the 
appellee  to  continue  in  the  service  with  knowledge  of  its 
increased  danger^  and  if  no  promise  was  made  the  case  is 
still  stronger  against  the  appellee,  for  in  that  event  there 
could  be  no  possible  ground  for  the  position  that  the  em- 
ployer induced  him  to  continue  in  the  service. 

The  appellee's  argument  on  the  point  under  discussion  is, 
that  the  evidence  §hows  "  three  conversations  between  the 
servant  and  his  master's  agent ;  the  first  two  being  friendly, 
and  resulting  in  eaqh  case  in  a  distinct  promise  to  furnish  the 
lantern.  The  third  was  due  to  the  neglect  of  the  master  and 
the  persistence  of  the  servant,  and  was  characterized  by  some 
angry  words,  but  there  was  no  withdrawal  of  the  promises 
before  made — nothing  but  an  angry,  petulant  remark  iudi- 
<;ating  at  most  that  the  fulfilment  of  the  promise  might  be 
delayed.  That  the  servant  continued  in  the  service  with  the 
expectation  that  the  master  would  do  his  duty,  and  looked 
every  night  for  the  fulfilment  of  the  promise.  That  he  was 
sent  by  the  agent  of  the  master  to  .do  the  particular  service 
in  which  he  was  injured,  and  that  he  was  doing  his  best  to 
see  the  location  of  moving  cars,  and  could  have  done  so  with 
a  light,  but,  having  none,  was  misled  as  to  the  track  tlie 
moving  cars  were  on,  from  having  just  seen  a  train  being 
made  up  on  track  number  three,  and  was  thus  injured  by  a 
sadden  jar  from  a  car  on  track  number  two,  which  he  did  not 
expect,  and  had  no  reason  to  anticipate,  and  against  which 
he  had  taken  no  precaution." 

In  substance,  the  argument  of  the  appellant  is  this:  *^ In- 
stead of  a  promise  to  furnish  a  lantern  there  was  a  quar- 
rel, in  which  defendant's  agent  accused  plaintiff  of  carrying 
off  the  lantern,  and  told  him  he  would  be  lucky  if  he 
got  another  in  a  month.  There  was  no  promise  at  all.  This 
"Was  the  last  conversation  upon  the  subject.  There  was  no 
Tequest  that  plaintiff  should  remain  in  defendant's  service  till 
a  lantern  should  be  furnished.     The  plaintiff  emphatically 
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swears  that  defendant's  agent  did  not  lead  him  to  believe  he 
would  get  a  lantern  short  of  a  month,  and  that  he  went  to 
work  without  any  expectation  that  Howells,  the  defendant's 
agent,  would  get  him  a  lantern  in  less  than  a  month,  and  in 
this  same  conversation  he  threatened  to  lamm  the  agent  be- 
cause '  it  looked  like  he  did  not  care  for  plaintiff's  safety/ 
Now,  if  there  had  been  a  promise  to  furnish  a  lantern  at  the 
end  of  thirty  days,  that  would  not  relieve  plaintiff  from  the 
risk  incurred  by  working  without  a  lantern  for  that  thirty 
days,  when,  as  he  says,  he  had  no  expectation  that  a  lantern 
would  be  furnished." 

It  is  true,  as  appellee's  counsel  affirm,  that  there  were  three 
conversations,  and  that  in  two  of  them  a  promise  was  made  ; 
but  it  is  also  true  that  the  appellee,  finding  that  the  promise 
was  not  kept,  entered  complaint,  and  was  told  in  the  last 
conversation  that  he  would  be  lucky  if  he  got  a  lantern  in  a 
month.  It  is  likewise  true  that  the  appellee  did  not,  after 
the  last  conversation,  rely  on  the  promise  previously  made, 
for  he  testified  that  he  did  not  expect  to  be  supplied  with  a 
lantern.  This  is  his  own  testimony :  "After  I  had  asked  him 
for  the  lantern  twice,  and  then  left  orders  twice,  I  went  over 
early  to  see  him  myself,  and  told  him  it  was  dangerous — it 
was  a  dangerous  place  to  be  without  a  lantern — and  it  seemed 
like  it  made  him  out  of  humor,  and  he  said :  '  You  may  think 
yourself  well  off  if  you  get  a  lantern  in  a  month,'  and  then 
I  did  not  say  anything  more  to  him  about  it.  That  was  two 
weeks  before  I  was  hurt  that  I  asked  Mr.  Howells  for  the 
last  time  for  a  lantern.  Well,  when  he  would  not  get  me  a 
lantern,  and  when  he  spoke  the  way  he  did,  I  got  a  little  ex- 
cited, and  when  I  get  excited  I  will  say  what  I  please.  He 
said  the  men  need  not  be  carrying  their  lanterns  off,  they  were 
all  charged  up  to  them.  I  told  him  I  had  not  lost  my  lantern, 
and  had  not  carried  it  off,  but  put  it  into  the  box,  and  that 
if  he  would  have  a  box  for  the  night  men  and  a  box  for  the 
day  men  they  might  save  their  lamps.  It  was  in  this  same 
conversation  that  he  told  me  I  would  be  lucky  if  I  got  an- 
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Other  lantern  in  a  month.  It  was  after  that  I  had  a  rough 
talk  with  him^  because  he  had  insulted  me  there,  because  it 
looked  like  he  did  not  care  for  my  safety."  In  answer  to 
this  question :  "  He  did  not  lead  you  to  expect  that  he  was 
going  to  get  a  lantern  for  you  short  of  a  month  in  that  con- 
versation, did  he?"  the  appellee  said:  "No,  sir."  He  was 
also  asked  this  question  :  "And  you  went  on  to  work  in  the 
yard  without  a  lantern,  and  without  any  expectation  that 
Howells  would  get  a  lantern  for  you  within  a  month,  did  you 
not  ?  "  and  his  answer  was,  "  Yes,  sir," 

The  appellee  also  testified  that  Howells  was  the  only  man 
he  ever  asked  for  a  lantern,  and  thus  narrates  one  of  the  first 
conversations :  "  I  told  him  I  had  been  pretty  nearly  killed 
down  in  the  yard  once  without  a  lamp,  and  I  did  not  want 
to  be  killed  by  neglect  of  having  the  lamp  there ;  then  I  got 
a  little  out  of  fix  because  he  didnH  furnish  me  a  lamp,  and  I 
told  him  I  had  pretty  nearly  got  killed  in  that  yard  by  being 
struck  by  a  car,  and  all  that ;  that  is  what  I  said,  and  then 
he  promised  to  get  me  a  lamp." 

After  the  most  careful  study  we  find  ourselves  unable  to 
resist  the  conclusion  that  the  verdict  can  not  be  sustained. 
We  are  constrained  to  hold  that  the  appellee  was  not  induced 
to  remain  in  the  appellant's  service  by  any  promise,  express 
or  implied.  On  the  contrary,  the  clear  and  irresistible  in- 
ference from  the  evidence  is  that  the  promise  was  withdrawn, 
and  that  the  appellee  continued  in  the  service,  knowing  its 
great  danger,  without  any  promise  that  the  lantern,  or  lamp, 
required  to  make  it  safe,  would  be  provided.  He  himself 
says  that  "  he  went  on  with  the  work  without  any  expecta- 
tion that  Howells  would  get  a  lantern  "  for  him  within  a 
month.  This  shows  the  construction  put  by  the  appellee 
upon  the  words  of  Howells,  and  it  is  the  only  natural  and 
reasonable  construction  that  those  words  will  bear.  With 
this,  the  appellee's  own  testimony,  before  us,  we  can  see  no 
other  coarse  consistent  with  duty  open  to  us  save  that  which 
leads  to  a  reversal  of  the  judgment.    We  must  afiSrm  that  aa 
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employee,  who  continues  in  the  employer's  service  after  he 
has  acquired  knowledge  of  its  great  and  immediate  dangers, 
assumes  the  risk,  unless  he  is  induced  to  continue  in  the  service 
by  a  promise,  express  or  implied. 

We  do  not  depart  from  the  rule  that  an  employer  is  bound 
to  use  ordinary  care  to  provide  a  safe  working  place- and  safe 
appliances  for  his  employees;  but  we  do  hold  that  the  rule 
can  not  apply  to  such  a  case  as  this.  The  rule  itself  we  re- 
gard as  firmly  settled.  Indiana  Car  Co.  v.  Parker,  supra; 
Krueger  v.  Louisville,  etc.,  R.  W.  Co.,  Ill  Ind.  51  ;  Penn- 
sylvania  Co.  v.  Whitcomb,  111  Ind. -212. 

It  is  the  application  of  the  rule  as  made  by  the  appellee, 
and  not  the  principle  it  asserts,  that  we  deny.  The  rule  as- 
serts that  the  machinery  and  appliances  must  be  kept  safe  as 
against  those  who  do  not  know  of  their  unsafe  condition,  but 
does  not  apply  to  those  who  know  of  their  unsafe  condition, 
and  still  continue  iii  the  service  without  being  induced  to  do 
so  by  the  employer's  promise. 

The  employee  has  a  right,  until  he  acquires  knowledge  of 
danger,  or  by  reasonable  care  might  acquire  such  knowledge, 
to  act  upon  the  assumption  that  his  employer  will  use  ordi- 
nary care  to  provide  safe  appliances ;  but  when  he  becomes 
fully  informed  of  the  danger,  he  can  no  longer  act  upon  this 
assumption.  Knowledge  on  his  part  puts  an  end  to  his  right 
to  assume  that  the  master  has  done  his  duty.  It  is  manifest 
that  one  who  knows  that  a  duty  has  not  been  ])erformed  can 
not  reasonably  assert  that  he  acted  upon  the  assumption  that 
it  had  been  performed.  The  case,  therefore,  falls  within  the 
rule  that  the  employee  assumes  the  risks  of  all  the  dangers 
of  which  he  has  knowledge.  Pennsylvania  Co.  v.  Whitcomb, 
sup^ra;  Indianay  etc.,  R.  W.  Co.  v.  Dailey,  110  Ind.  75 ;  Lake 
Shore,  etc.,  R.  W.  Co.  v.  Stupak,  108  Ind.  1 ;  Umback  v.  Lake 
Shore,  etc.,  R.  W.  Co.,  83  Ind.  191. 

Where  there  is  a  promise  to  repair  which  induces  the  em- 
ployee to  continue  in  the  service,  then,  doubtless,  he  may,  for 
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a  reasonable  length  of  time,  rely  on  the  promise  and  con- 
tinue in  the  service,  unless  the  danger  of  continuance,  with- 
out a  removal  of  the  cause  of  it,  is  so  great  that  a  reasonably 
prudent  man  would  not  assume  it.  Hough  v.  Railway  Co,y 
100  U.  8.  213;  Loonam  v.  Brockway,  3  Rob.  (N.  Y.)  74; 
Illinoia  Cent.  R.  R.  Co,  v.  Jewell,  46  111.  99;  Orichton  v. 
Xeir,  1  C.  Sess.  Cas.,  (3d  Series),  407. 

Some  of  the  cases  go  further  and  assert  that  the  promise  of 
the  employer  exonerates  the  employee  entirely,  even  though 
the  continuance  in  the  service  is  known  to  him  to  be  con- 
stantly and  immediately  dangerous.  Ft  Wayne,  etc.,  R.  R, 
Co.  V.  Gildersleeve,  33  Mich.  133.  We  are  not  inclined  to  adopt 
this  view.  Our  opinion  is,  that  if  the  service  can  not  be  con- 
tinued without  constant  and  immediate  danger,  and  the  danger 
and  its  character  are  fully  known  to  the  employee,  he  assumes 
the  risk  if  he  continues  in  the  service.  It  is  a  fundamental 
principle  in  this  branch  of  jurisprudence,  that  one  who  vol- 
untarily incurs  a  known  and  immediate  danger  is  guilty  of 
contributory  negligence,  and  we  are  unable  to  perceive  why 
a  promise  should  relieve  the  party  injured  through  his  own 
contributory  fault.  If  the  danger  is  not  great  and  constant, 
then  such  a  promise  may  well  be  deemed  to  relieve  him ;  but 
where  it  is  great  and  immediate,  and  is  of  such  a  nature  that 
a  prudent  man  would  not  voluntarily  incur  it,  a  promise 
does  not  nullify  or  excuse  the  contributory  negligence.  Even 
if  there  be  a  promise  by  the  employer,  the  employee  must 
not  subject  himself  to  a  great  and  evident  danger,  since  this 
he  can  not  do  without  participating  in  the  employer's  fault. 
The  community  have  an  interest  in  such  questions,  and  that 
interest  requires  that  all  persons  should  use  ordinary  care  to 
protect  themselves  from  known  and  certain  danger.  A  man 
who  brings  about  his  own  death  or  serious  bodily  injury  sins 
agaiust  the  public  weal.  All  must  use  ordinary  care  to  avoid 
known  and  immediate  danger,  although  it  is  not  the  assump- 
VoL.  114.— 3 
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tion  of  every  risk  that  violates  this  rule.  When  the  line  of 
danger,  direct  and  certain,  is  reached,  there  the  citizen  must 
stop,  and  he  can  not  pass  it,  even  upon  the  faith  of  another's 
promise,  if  to  pass  it  requires  a  hazard  that  no  prudent  man 
would  incur.  Proceeding  upon  a  somewhat  different  line  of 
reasoning,  other  courts  have  reached  the  same  conclusion  as 
that  to  which  we  are  led.  Ford  v.  Fitchburg  R.  R.  Co.,  110 
Mass.  240 ;  Orichton  v.  Kdr,  supra;  Couch  v.  8ted,  3  E.  &  B. 
402.  The  general  principle  which  rules  here  is  strongly 
illustrated  by  the  cases  which  hold  "that  a  passenger  can  not 
recover  for  an  injury  received  while  acting  in  obedience  to 
the  directions  of  the  conductor  in  whose  charge  he  is,  where 
obedience  leads  to  a  known  danger  which  a  prudent  man 
would  not  voluntarily  incur.  Lake  Shore,  etc,  R.  W.  Co.  v. 
Pinchin,  112  Ind.  592;  Cincinnati,  etc.,  R.  R.  Co,  v.  Car- 
per, 112  Ind.  26.  If  the  rule  prevails  in  such  cases,  much 
stronger  is  the  reason  why  it  should  prevail  in  a  case 
like  this,  where  ordinary  care  is  required  of  employer  and 
employee  alike,  while,  in  the  class  of  cases  referred  to,  the 
highest  degree  of  practicable  care  is  required  of  the  carrier 
and  only  ordinary  care  exacted  of  the  passenger. 

It  is  probably  true  that  the  promise  of  the  employer,  when 
relied  on  by  the  employee,  will  rebut  a  presumption  of  con- 
tributory negligence  in  cases  where  the  danger  is  not  great 
and  immediate,  but  this  presumption  yields  whenever  it  ap- 
pears that  the  employee  voluntarily  incurs  a  known  and  im- 
mediate danger  of  so  grave  a  character  that  it  would  deter  a 
reasonably  prudent  man  from  incurring  it. 

In  the  case  before  us  the  testimony  convincingly  shows  that 
the  appellee  knew  the  danger  he  encountered,  and  it  shows, 
also,  that  it  was  so  great  and  immediate  that  a  prudent  man 
would  not  have  assumed  the  risk  it  created.  It  results  that 
even  if  it  were  conceded  that  there  was  a  promise,  and  a  re- 
liance on  it,  there  could  be  no  recovery. 

Beluctant  as  we  are  to  set  aside  a  verdict  which  has  passed 
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the  scrutiny  of  a  learned  trial  court,  we  can  not  do  otherwise 
in  this  instance. 

Judgment  reversed. 

Filed  Dec.  27, 1887. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — In  a  very  forcible  and  able  brief,  counsel  for 
the  appellee  contend  that  we  departed  from  the  established 
rule  and  weighed  the  evidence.     In  this  counsel  are  in  error. 

We  took  the  evidence  as  we  found  it  in  the  record,  and  de- 
cided, on  the  uncontradicted  evidence,  that  there  could  be  no 
recovery.  The  decision  of  the  case,  in  the  main,  depends 
upon  the  question  whether  there  was  a  promise,  relied  upon 
by  the  appellee,  exonerating  him  from  the  consequences  of 
his  negligence  in  remaining  in  the  appellant's  service  after  he 
acquii'ed  full  knowledge  of  its  dangers.  We  have  held  in 
many  cases  that  where  the  evidence  fails  to  make  out  a  case 
the  judgment  will  be  reversed.  City  of  Warsaw  v.  Dunlap, 
112  Ind.  576 ;  OinG{7inaii,  etc.,  R.  W.  Co,  v.  Long,  112  Ind. 
166 ;  Riley  v.  Boyer,  76  Ind.  152 ;  Pittsburgh,  etc.,  R,  W.  Go. 
V.  Morton,  61  Ind.  539;  Roe  v.  Gronkhite,  55  Ind.  183; 
Ray  V.  Dunn,  38  Ind.  230 ;  Orossley  v.  O'Brien,  24  Ind.  325 
(87  Am.  Dec.  329). 

Where,  as  here,  there  is  only  one  witness  upon  a  pivotal 
point,  it  is  our  duty  to  apply  the  law  to  his  testimony,  and 
if,  under  the  law,  the  testimony  is  not  sufficient  to  sustain  a 
recovery,  so  adjudge.  Where  there  is  no  conflict  of  testi- 
mony the  court  must  necessarily  decide  the  legal  effect  of  the 
testimony  in  the  record.  In  doing  this  there  is  no  departure 
from  the  long  settled  rule  to  which  counsel  refer. 

The  question  of  negligence  is  never  one  exclusively  of 
feet.  The  jury  find  the  facts,  but  if  from  the  facts  one  in- 
ference only  can  be  drawn,  and  that  is  that  there  was  negli- 
gence, it  must  be  so  adjudged  as  matter  of  law ;  or,  conversely, 
if  it  can  be  clearly  affirmed  as  mutter  of  law  thai  there  was 
no  negligence,  the  court  must  so  declare.     In  no  case  where 
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negligence  is  the  issue  does  the  court  entirely  abdicate  its 
power,  for  as  to  the  law  it  must  always  rule,  although,  in 
some  instances,  the  jury  ultimately  decide  whether  there  is,  or 
is  not,  negligence ;  but  in  every  case  the  court  must  declare 
the  law. 

In  ruling  that  there  is  no  negligence  the  court  does  not 
rule  upon  a  questiou  of  fact.  Judge  Holmes  says :  "  Where 
a  judge  rules  that  there  is  no  evidence  of  negligence,  he  does 
something  more  than  is  embraced  in  an  ordinary  ruling  that 
there  is  no  evidence  of  a  fact.  He  rules  that  the  acts  or 
omissions  proved  or  in  question  do  not  constitute  a  grouud 
of  legal  liability,  and  in  this  way  the  law  is  gradually  en- 
riching itself  from  daily  life,  as  it  should.'^  Holmes  Com- 
mon Law,  120. 

This  principle  applies  here,  for  we  rule,  not  that  there  is 
no  evidence  of  a  fact,  but  that  the  facts  proved  do  not  create 
a  legal  liability.  It  has  been  very  often  decided  by  our  own 
and  by  other  courts  that,  where  the  facts  are  undisputed  and 
unequivocal,  the  court  must  apply  the  law  to  them.  Wabash, 
etc.,  R.  W,  Co.  V.  Locke,  112  Ind.  404,  and  cases  cited  ;  Pitts- 
burgh,  etc.,  R.  R.  Co.  v.  Spencer,  98  Ind.  186,  and  cases  cited  ; 
Gounsell  v.  Hall,  5  New  Eng.  Rep.  462,  n. 

The  doctrine  that  the  welfare  of  society  forbids  a  man  from 
thrusting  himself  into  immediate  and  certain  danger  without 
pressing  necessity,  remounts  to  the  case  of  Hales  v.  Petite  1 
Plowden,  253,  a  case  made  famous  because  of  its  having  sug- 
gested, as  many  suppose,  to  Shakespeare,  the  grave-digger's 
scene  in  Hamlet.  Although  the  reasoning  of  that  case  is 
quaint  and  fanciful,  still  the  principle  asserted  is  a  wise  one, 
and  has  long  formed  part  of  our  jurisprucjence. 

We  did  not  assert  in  our  former  opinion  that  an  employee, 
who  takes  a  risk  that  imperils  his  safety,  can  not  maintain  an 
action ;  but  we  did  decide  that  if  he,  knowingly  and  delib- 
erately, assumes  a  risk  that  will  lead  him  into  immediate  and 
certain  danger,  he  can  not  recover,  although  his  employer  had 
promised  to  remedy  the  defect.     The  authorities  we  cited  sus- 
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tain  this  principle^  and  we  applied  it  to  the  uncontradicted 
evidence.  Where,  as  here,  there  is  only  one  witness  to  t 
material  fact,  we  must  act  upon  his  testimony,  and  in  apply- 
ing a  principle  to  it  we  do  not  weigh  evidence.  Cincinnati^ 
ete,y  R,  R.  Oo.  v.  Long^  112  Ind.  166;  Palmer  v.  Chicago^ 
etc.y  R.  R.  Co.,  112  Ind.  250. 

It  may  be  that  on  another  trial  the  evidence  may  be  such 
as  to  take  the  case  out  of  both  the  rules  here  stated,  for  it  may 
well  be  that  additional  evidence  will  explain  the  testimony 
given  by  Mr.  Watson,  or  prove  circumstances  giving  it  a 
different  meaning  and  effect ;  but  as  the  record  presents  the 
case  to  us,  we  find  by  applying  the  law  to  the  evidence  that 
the  verdict  is  not  supported. 

Petition  overruled. 

Filed  March  7, 1888. 
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MoRTOAOE. — Deed  Absolute  on  Face. — A  deed,  absolute  on  its  face,  may  be 
shown  to  have  been  intended  as  a  mortgage,  and  be  so  treated  in  equity. 

Same. — Ihtti, — Deed  to  Secure  Advancements, — A  person  who  accepts  a  deed 
for  the  land  of  another,  and  agrees  with  him  to  advance  money  to  pay  his 
debts,  and  to  sell  the  land  to  raise  the  money  with  which  to  repay  him- 
self the  sum  or  sums  thus  advanced,  holds  such  land  as  mortgagee,  and 
not  as  trustee. 

Samjb. — B^uaal  to  Make  Advancements, — Measure  of  Damages. — If,  in  such  a 
case,  after  receiving  the  deed,  the  grantee  and  mortgagee  refuses  to  make 
the  advancements  agreed  upon,  he  is  liable  in  damages  to  the  mortgagor, 
and  the  measure  of  damages  is  not  the  value  of  the  land,  nor  the  sum 
which  he  agveed  to  advance,  but  the  actual  damages  resulting  from  the 
violation  of  the  contract  in  refusing  to  make  the  advancements. 
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Same. — Redemption. — Agreement  Gutting  off  Right  of, — An  agreement  in  a. 
mortgage,  or  otherwise  made  at  the  same  time  with  the  mortgage,  cat- 
ting off  the  right  of  redemption,  will  not  be  upheld. 

Statute  op  Frauds. — Conveyance  cf  Real  Estate. — Agreement  to  Pay  Debts  of 
GrarUor. — A  promise  by  a  grantee  of  real  estate  to  pay  debts  of  the 
grantor  in  consideration  of  the  land  conveyed,  is  not  a  promise  to  pay 
the  debts  of  another,  within  the  meaning  of  the  statute  of  frauds,  and 
hence  need  not  be  in  writing. 

Same. — AgreemerU  to  Pay  Purehase-Price  of  Land, — A  promise  to  pay  the 
purchase-price  of  land  conveyed  is  not  within  that  provision  of  the  stat- 
ute of  frauds  which  inhibits  the  maintenance  of  an  action  upon  a  verbal 
contract  for  the  sale  of  land. 

Vendor  and  Vvbcuaser.— Agreement  of  Grantee  to  Pay  Liem  and  Debts. — 
Right  cf  Action, — Where  a  vendee  of  real  estate,  in  consideration  for  the 
land,  agrees  to  pay  off  liens,  and  debts  of  the  grantor,  but  afterwards 
refuses  to  do  so,  the  grantor  may  maintain  an  action  against  him  with- 
out first  paying  off  such  liens  and  debts. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds,  E.  B.  Sellers ,  L.  Walker  and  W.  B.JIc- 
Clintic,  for  appellants.       • 

R,  P.  Davidson,  E.  P.  Hammond,  IF.  J5.  Austin  and  i?, 
Gregory^  for  appellee. 

ZoLLARS,  J. — The  court  below  sustained  a  demurrer  to 
each  paragraph  of  appellants'  complaint.  That  ruling  is 
assigned  as  error.  The  complaint  is  in  three  paragraphs. 
For  the  purposes  of  this  decision,  it  will  be  sufficient  to  refer 
to  the  third  paragraph,  as  that  embraces  all  that  is  contained 
in  the  other  two.  We  set  out  below  a  summary  of  the  third 
paragraph  furnished  by  counsel  : 

3.  The  said  plaintiffs,  James  H.  Turpie  and  William  Tur- 
pie, for  a  third  and  further  cause  of  action  against  said  de- 
fendant, Hugh  Lowe,  say  that,  on  the  12th  day  of  December, 
1885,  they  were  the  owners  of  the  following  described  r6al 
estate  in  the  State  of  Indiana,  county  of  White:  [Descrip- 
tion]. Also,  the  following  described  real  estate  in  the  county 
of  Starke,  in  said  State,  to  wit:  [Description].  Also,  the 
following  described  land  in  the  county  of  Jasper,  and  State 
of  Indiana,  to  wit:    [Description].     Also,  the  following  de- 
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8cribed  lands  in  the  county  of  Franklin,  and  State  of  Ohio, 
to  wit:  [Description].  Also,  the  following  described  lands 
in  the  county  of  Franklin,  and  State  of  Ohio :  First  parcel : 
[Description].  Second  parcel :  [Description].  Third  par- 
<;el :  being  the  undivided  one-half  (J)  of  the  following  de- 
scribed premises  situated  in  Clinton  township,  Franklin 
county,  Ohio :  [Description].  Also,  the  following  described 
real  estate  in  said  county  of  Franklin,  and  State  of  Ohio : 
[Description].  Also,  the  following  real  estate  situated  in  the 
county  of  Franklin,  and  State  of  Ohio,  in  the  township  of 
Clinton,  and  being  part  of  the  third  quarter  (J),  township 
one  (1),  range  eighteen  (18),  U.  S.  military  lands,  bounded 
and  described  as  follows,  to  wit:  [Description].  Also,  the 
following  real  estate  in  the  county  of  Franklin,  in  the  State 
of  Ohio,  and  city  of  Columbus:  [Description].  Also,  the 
following  described  real  estate  in  the  county  of  Union  and 
State  of  Ohio :    [Description]. 

That  on  said  12th  day  of  December,  1885,  the  said  de- 
fendant and  plaintiffs  entered  into  a  parol  agreement  touch- 
ing said  real  estate  as  follows:  The  said  plaintiffs  undertook 
and  promised  to  convey  and  cause  to  be  conveyed  to  said 
defendant  all  of  said  real  estate  by  good  and  sufficient  deeds, 
but  subject  to  the  liens  and  encumbrances  thereon,  in  con- 
sideration of  which,  and  in  further  consideration  of  the  sum 
of  three  thousand  dollars  promised  by  plaintiffs  to  be  paid 
to  defendant  and  included  in  a  note  theretofore  executed  by 
plaintiffs  to  defendant,  the  said  defendant  undertook  and 
agreed  that  he  would  bid  off  and  purchase  for  plaintiffs  all 
of  said  plaintiffs^  personal  property,  which  at  that  time  was 
levied  on  and  advertised  for  sale  by  the  sheriff  of  White 
county,  Indiana,  on  executions  then  and  there  held  by  such 
sheriff  against  the  property  of  plaintiffs,  and  pay  for  the 
same  to  said  sheriff  the  purchase-price  therefor;  that  he 
would  pay  off  all  judgments  then  existing  and  unpaid  that 
had  theretofore  been  rendered  against  them,  or  either  of  said 
plaintiffs,  in  the  White  Circuit  Court  of  Indiana,  a  list  of 
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which  is  filed  herewith  marked  Exhibit  A  and  made  part 
hereof;  that  he  would  pay  off  all  judgments  then  existing 
and  unpaid  rendered  against  said  plaintiffs,  or  either  of  them, 
before  any  justice  of  the  peace  of  Monon  township,  in  said 
county  of  White,  a  copy  of  which  is  filed  herewith,  marked 
Exhibit  B  and  made  part  hereof;  that  he  would  pay  all 
taxes,  liens,  assessments  and  encumbrances  then  subsisting 
against  said  lands  or  any  part  thereof,  so  to  be  conveyed  to 
him  as  aforesaid,  a  copy  of  which  is  filed  herewith  marked 
Exhibit  X ;  that  he  would  pay  in  full  a  certain  debt  then 
due  and  owing  from  said  plaintiffs  to  one  Cornelius  M.  Hor- 
ner, amounting  to  about  the  sum  of  thirteen  hundred  and 
thirty-five  dollare ;  that  he  would  pay  in  full  a  certain  debt 
then  due  and  owing  from  said  plaintiffs  to  one  John  Miller, 
amounting  to  about  the  sum  of  one  thousand  dollars,  on 
which  said  debt  the  said  Cornelius  M.  Horner  was  surety; 
that  he  would  pay  in  full  a  certain  debt  then  due  and  owing 
'  by  said  James  H.  Turpie  to  one  William  H.  Bradford^ 
amounting  to  about  the  sum  of  nine  hundred  dollars;  that 
he  would  pay  in  full  a  debt  then  due  and  owing  by  said 

James  H.  Turpie  to  one Hamilton,  amounting  to  about 

the  sum  of  seven  hundred  and  fifty  dollars;  that  he  would 
pay  in  full  a  debt  then  due  and  owing  one  John  Ball  from 
said  plaintiffs,  amounting  to  about  the  sum  of  forty-seven 
dollars.  Said  Lowe  further  covenanted,  as  a  part  of  said 
agreement,  that  he  would  convey,  at  the  request  of  said 
plaintiffs,  to  any  person  named  by  them,  such  part  of  said 
lands  as  at  a  fair  valuation  would  satisfy  or  pay  three  several 
judgments,  rendered  against  said  Turpies  in  the  Carroll 
Circuit  Court  then  remaining  unpaid,  said  payment  to  be 
made  by  transfer  of  said  lands,  or  out  of  the  proceeds 
thereof,  when  sold. 

It  was  further  stipulated  as  a  part  of  said  agreement  that 
the  said  several  payments  above  mentioned,  agreed  to  be 
made  by  said  Lowe,  should  be  made  immediately,  in  order  to 
avoid  costs  and  interest,  and  to  remove  the  liens  on  said  lands 
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SO  as  to  facilitate  their  immediate  sale ;  that  when  said  amounts 
so  agreed  to  be  paid  by  said  Lowe  were  fully  paid,  and  the 
amount  thereof  correctly  ascertained,  the  said  plaintiffs  were 
to  execute  their  note  or  notes  payable  in  one  year  from  the 
dale  thereof  to  said  Lowe,  which  were  to  be  so  executed  for 
the  purpose  of  evidencing  the  amount  of  said  payments  so 
made  by  him^  but  the  same  were  to  be  paid  off  and  satisfied 
only  in  the  manner  hereinafter  stated.  It  was  further  in  said 
contract  agreed  that  said  Lowe,  after  receiving  said  convey- 
ances, was  to  make  sale  of  any  part,  or  all  of  said  property, 
in  his  own  discretion,  and  out  of  the  proceeds  derived  from 
such  sales  he  was  to  pay  off  all  the  amounts  so  paid  and  ex- 
pended by  him,  and  the  amount  of  said  note  theretofore  exe- 
cuted by  said  plaintiffs  to  him,  and  ail  costs  and  expenses  of 
the  execution  of  said  agreement,  and  accruing  taxes  and  as- 
sessments on  said  property,  with  eight  per  cent,  interest  per 
annum  on  each  and  all  of  said  items. 

It  was  further  agreed  that  should  the  said  Lowe,  at  any 
time  after  said  agreement,  and  before  the  full  execution 
thereof,  desire  or  elect  to  retain  any  or  all  of  said  real  estate 
as  his  own  in  fee,  he  should  have  the  right  so  to  do  by  allow- 
ing, or  paying,  the  fair  cash  value  thereof  in  satisfaction  of 
any  part  of  said  agreement.  The  said  defendant  further  stip- 
ulated in  said  agreement  that  after  the  application  of  said 
lands,  or  the  proceeds  thereof,  to  the  uses  and  purposes  here- 
tofore stated,  all  the  surplus  remaining,  either  in  real  estate 
or  money,  he  would  convey,  or  pay,  to  the  said  plaintiffs, 
or  to  such  parties  as  they  might  designate.  And  these  plain- 
tiffs say  that,  in  pursuance  of  said  agreement,  they  forthwith 
conveyed,  and  caused  to  be  conveyed,  to  said  defendant  all 
of  the  real  estate  hereinbefore  described  ;  that  said  real  estate 
so  conveyed  as  aforesaid  was  of  the  value  of  seventy-five 
thousand  dollars,  and  said  defendant  accepted  said  deeds  so 
executed  and  delivered,  and  entered  upon  the  execution  of 
the  agreement  on  his  part  by  paying,  or  causing  to  be  paid, 
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a  small  portion  of  the  debts  or  liabilities  covered  by  said 
agreement. 

And  plaintiffs  further  allege  that  on  the  —  day  of  January, 
188B,  subsequent  to  the  matter  hereinbefore  stated^  the  plain- 
tiffs were  the  owners  of  the  following  described  real  estate 
in  the  State  of  Ohio,  to  wit :  [Description].  That  the  follow- 
ing described  real  estate  in  the  county  of  Franklin  and  State 
of  Ohio,  to  wit:  [Description]  had  been  purchased  by  plain- 
tiffs from  one  R.  P.  Woodruff,  at  said  day  last  named,  and 
payment  made  therefor  in  full  by  them  excepting  a  small 
amount,  to  wit,  the  sum  of  three  hundred  dollars,  on  pay- 
ment of  which  a  deed  was  to  be  made  bv  said  Woodruff  to 
said  plaintiffs;  that  on  said  date  said  defendant  apd  plain- 
tiffs entered  into  a  supplemental  agreement  in  regard  to  said 
property  in  the  cities  of  Columbus  and  Mount  Vernon,  Ohio, 
and  in  modification  of  said  agreement  of  the  12th  of  De- 
cember, 1885,  as  follows :  It  was,  on  said  —  ddy  of  January, 
aforesaid,  agreed  by  and  between  said  parties,  for  the  consid- 
eration hereinafter  named,  that  the  said  Hugh  Lowe  should 
pay  off  all  the  liens  and  encumbrances  upon  the  property 
hereinbefore  described,  situated  in  the  State  of  Ohio,  which 
liens  and  encumbrances  amounted  in  the  aggregate  to  about 
the  sum  of  twenty  thousand  dollars,  a  copy  of  which  is  filed 
herewith,  marked  Z,  and  that  he  should  further  pay  the 
amount  necessary  to  be  paid  to  procure  said  deed  from  sard 
Woodruff. 

It  was  further  stipulated  in  said  agreement  that,  in  con- 
sideration of  such  payments,  the  said  Lowe  was  to  be  entitled 
to  and  receive  the  undivided  one-half  in  fee  of  all  said  real 
estate  in  the  State  of  Ohio,  except  certain  lots  in  said  city  of 
Columbus  hereinafter  named.  And  it  was  then,  for  the  con- 
siderations hereinbefore  mentioned,  agreed  between  said 
parties,  that  said  Lowe  should  receive  the  said  deed  from 
said  Woodruff  for  said  property  in  Columbus;  that  the  wives 
of  said  Turpies  should  convey  to  him  the  undivided  one- 
half  of  said  property  in  the  city  of  Mount  Vernon  aforesaid; 
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and  that  he  should  hold  released  from  the  trust  aforesaid  the 
undivided  one-half  of  all  the  real  estate  in  the  State  of  Ohio 
theretofore  conveyed  to  him  under  the  said  agreement  of  De- 
cember 12th,  1885.  It  was  further  in  said  agreement  stip- 
ulated, on  the  considerations  named,  that  the  following  de- 
scribed lots  in  Columbus,  Ohio,  to  wit :  lots  244,  245,  246, 
247,  248,  249,  250,  251  and  252  in  R.  P.  Woodruff  ^s  Agri- 
cultural College  addition  to  said  city,  which  were  included  in 
said  deed  of  Woodruff  to  defendant,  should  be  conveyed  by 
said  Lowe  in  fee,  and  clear  of  all  encumbrances,  to  Emma  J. 
Turpie  and  Mary  H.  Turpie,  the  wives  of  these  plaintiffs; 
and  that  the  undivided  one-half  of  the  remainder  of  the  prop- 
erty so  conveyed  by  said  Woodruff  to  said  Lowe  should  be 
by  him  held  under  the  trust  hereinbefore  stated,  in  lieu  of 
the  undivided  one-half  of  the  other  real  estate  in  Ohio, 
which,  by  this  supplemental  contract,  was  released  from  the 
operation  of  said  trust  and  vested  absolutely  in  fee  in  said 
Lowe;  that  said  contract  was  made  at  said  time  at  the  city 
of  Columbus  aforesaid,  and  was  in  parol,  with  the  agreement 
at  the  same  time  made  between  said  parties  that  immediately 
on  their  return  to  White  county,  Indiana,  where  all  said 
parties  resided,  the  said  contracts  should  be  reduced  to  writ- 
ing and  signed  by  all  the  said  parties  thereto.  And  said 
plaintiffs  further  say,  that,  in  pursuance  of  said  contract  so 
made,  these  plaintiffs  procured  said  Woodruff  to  make  con- 
veyance to  said  Lowe  of  said  real  estate  in  the  city  of  Colum- 
bus, Ohio,  which  deed. the  said  Lowe  received  and  accepted, 
and  undertook  therein  and  thereby  to  pay  an  encumbrance 
byway  of  mortgage  upon  the  real  estate  so  conveyed  to  him, 
amounting  to  about  ten  thousand  dollars ;  that  under  said 
agreement  said  Lowe  further  paid  the  following  amounts 
which  were  encumbrances  on  said  real  estate,  to  wit :  taxes 
in  Franklin  county,  Ohio,  about  $800 ;  interest  to  Allen  G. 
Thurman,  about  $400 ;  that  the  conveyance  of  the  property 
in  the  city  of  Mount  Vernon,  Ohio,  could  not  be  made  at  the 
time  of  said  contract  by  plaintiffs  on  account  of  the  necessity 
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of  the  wives  of  said  plaintiffs  joining  therein^  they  then  be- 
ing at  their  homes  in  said  county  of  White^  and  it  was  then 
agreed  that  the  said  deed  should  be  made  and  delivered  in 
pursuance  of  said  contract  on  their  return  to  said  White 
county.  And  they  further  allege  that  immediately  on  their 
return  to  said  county  of  White,  and  before  said  deed  could 
be  executed  and  delivered,  the  said  defendant,  without  cause, 
wrongfully  repudiated  and  refused  to  execute  said  trust,  and, 
within  about  four  days  of  the  making  of  said  contract,  noti- 
fied these  plaintiffs  that  he  would  not  perform  said  agreement, 
or  any  part  thereof;  that  he  would  not  pay  the  said  debts  and 
encumbrances,  or  any  of  them,  which  he  had  so  agreed  to 
pay  in  consideration  of  the  conveyance  of  said  real  estate ; 
that  he  would  not  convey  to  the  wives  of  said  Turpies  the 
real  estate  in  the  city  of  Columbus,  so  agreed  by  him  to  be 
conveyed  to  them  free  of  encumbrance;  that  he  would  not 
eonvey  to  said  Turpies  any  of  said  real  estate,  or  pay  to  them 
any  part  of  the  proceeds  thereof.  And  thereupon  these  plain- 
tiffs made  and  tendered  to  said  Lowe  a  deed  in  due  form  for 
said  real  estate  in  the  city  of  Mount  Vernon,  Ohio,  in  ac- 
cordance with  said  contract,  and  demanded  of  him  that  he 
should  perform  all  and  singular  the  stipulations  of  said  agree- 
ment, which  said  tender  and  demand  were  made  prior  to  the 
commencement  of  this  action. 

And  they  further  allege  that  said  Lowe  refused  to  receive 
the  deed  so  tendered,  and  refused,  and  still  refuses  and  neg- 
lects to  perform  the  agreement  so  entered  into  by  him  as 
aforesaid,  or  any  part  thereof,  but  retains  possession  and  con- 
trol of  all  of  said  real  estate  for  his  own  use,  to  the  entire 
exclusion  of  the  plaintiffs  therefrom ;  that  said  real  estate  so 
held  by  said  defendant,  Hugh  Lowe,  was,  and  is,  of  the  value 
of  two  hundred  thousand  dollars.  And  said  plaintiffs  bring 
herewith  into  court  the  said  deed  so  tendered  to  said  Lowe 
for  the  said  real  estate  in  the  city  of  Mount  Vernon,  Ohio, 
and  continue  the  tender  thereof  to  said  defendant,  and  offer 
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to  execute  and  deliver  to  him  such  other  conveyance  of  said 
property  as  the  court  on  hearing  of  this  cause  may  require. 

And  plaintiff  allege  that  they  have  suffered  damages  in 
the  premises  in  the  sum  of  two  hundred  thousand  dollars. 
And  they  demand*  judgment  against  said  defendant  in  the 
sum  of  two  hundred  thousand  dollars,  and  all  other  proper 
relief. 

It  is  insisted  by  appellants'  counsel  that  there  is  a  material 
difference  between  the  contract  as  made  in  December,  1885, 
when  the  deeds  from  appellants  to  Lowe  for  the  real  estate 
were  executed,  and  the  subsequent  agreement  made  in  Co- 
lumbus. We,  therefore,  first  give  attention  to  the  contract 
as  made  in  December,  1885.  What  was  its  purpose,  and 
what  the  relation  and  rights  which  it  established  between 
the  parties?  The  deeds  from  appellants  to  Lowe  are  abso- 
lute and  unqualified  conveyances  to  him  of  the  land§  therein 
described.  Notwithstanding  that  fact,  it  is  very  apparent 
upon  a  reading  of  the  complaint  that  it  was  not  the  purpose 
of  the  parties  that  the  lands  should,  in  the  first  instance,  be 
sold  and  conveyed  to  Lowe  absolutely  and  unconditionally. 
In  the  first  place,  the  sums  which  he  agreed  to  pay,  if  we 
may  look  to  the  list  of  judgments  and  liens  filed  with  the 
complaint,  were  entirely  inadequate  as  compared  with  the 
value  of  the  lands  as  stated  in  the  complaint.  That  is  a 
circumstance  to  show  that  a  sale  was  not  intended.  1  Jones 
Mortg.,  section  275.  In  the  second  place,  the  Turpies  were 
indebted  to  Lowe,  and  that  amount,  and  the  amounts  to  be 
advanced  by  him  under  the  agreement,  were  to  be  repaid  to 
him  witli  interest.  1  Jones  Mortg.,  section  273.  And  if  we 
may  look  to  the  copies  of  the  deeds  filed  with  the  complaint, 
some  of  them  have  no  expressed  consideration. 

The  purpose  of  the  conveyances  to  Lowe  when  they  were 
made,  in  December,  1885,  as  shown  by  the  several  aver- 
ments of  the  complaint  taken  together,  was  to  secure  to  him 
the  payment  of  the  sum  then  due  to  him,  to  procure  from 
him  further  advances  in  the  way  of  payment  of  debts  and 
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liens  upon  the  lands,  and  upon  personal  property  under  levy 
by  the  sheriff,  and  to  secure  td  him  the  repayment  of  the 
sums  thus  advanced.  In  more  general  terms,  the  purpose 
was  to  save  to  appellants  their  personal  property  and  lands, 
or  the  value  of  them  over  and  above  the  liens  thereon,  and 
to  secure  to  Lowe  the  payment  of  what  was  then  due  to  him, 
and  the  i-epayment  to  him  of  the  sums  to  be  by  him  ad- 
vanced in  the  payment  of  the  liens  and  debts. 

As  between  the  parties,  and  for  the  purposes  intended,  the 
deeds,  although  absolute  in  form,  will  be  treated  in  equity  as 
mortgages.  Oral  testimony  is  competent  to  show  that  a  deed 
absolute  in  ft)rm  was  intended  to  operate  as  a  mortgage. 

It  is  said  by  counsel  for  appellant  that,  under  the  agree- 
ment, Lowe  did  not  become  a  mortgagee  but  a  trustee,  but 
it  will  be  observed  that  he  was  not  to  sell  the  lands  and  per- 
sonal property  and  thus  raise  money  with  which  to  pay  the 
liens  and  debts,  but  he  was  to  advance  his  own  money  in  the 
payment  of  them.  To  pay  certain  judgments  in  Carroll 
county,  upon  the  request  of  appellants,  Lowe  was  to  convey 
to  any  person  whom  they  might  designate  a  suflScient  amount 
in  value  of  the  lands  conveyed  by  them  to  him. 

After  the  payment  of  the  liens  and  debts  by  Lowe,  there 
was  to  be  an  accounting,  and  appellants  were  to  give  to  him 
their  note  for  the  amount  due  him  by  reason  of  such  ad- 
vancements. The  amount  so  advanced,  and  all  expenses, 
with  eight  per  cent,  per  annum,  Lowe  was  to  receive  back 
in  money.  That  was  to  be  accomplished  by  a  sale  of  the 
lands,  and  if,  after  such  repayment,  any  part  of  the  lands  re- 
mained, they  were  to  be  reconveyed  to  appellants,  or  if  any 
proceeds  of  lands  were  left  after  such  repayment,  the  same 
were  to  be  handed  over  to  appellants. 

In  his  work  on  mortgages,  at  section  271,  Mr.  Jones  says : 
"  On  the  other  hand,  an  agreement  that  the  grantee  may  sell 
all  the  property  for  the  best  possible  price  and  retain  from 
the  proceeds  the  amount  due  him,  paying  the  residue  to  the 
grantor,  shows  that  the  transaction  is  a  mortgage,  until  the 
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power  of  sale  is  executed.  *  *  *  And  so  a  conveyance 
to  a  trustee  with  power  to  sell  the  land,  pay  the  creditor 
from  the  proceeds,  and  deliver  the  balance  to  the  grantor  on 
his  failure  to  pay  the  debt,  is  a  mortgage.'' 

In  the  case  of  Orane  v.  Buchanan,  29  Ind.  570,  a  debtor 
conveyed  his  land  by  an  absolute  deed  to  his  creditor  for  the 
purpose  of  securing  to  him  the  payment  of  a  debt.  It  was 
also  agreed  that  the  creditor  and  grantee  might  sell  the  land, 
and,  after  retaining  enough  to  pay  his  debt,  should  pay  over 
to  the  grantor  the  excess.  In  relation  to  the  agreement  it 
was  said :  "  The  case  presented  by  the  complaint  does  not 
show  that  the  deed  was  intended  to  create  a  trust,  within  the 
meaning  of  the  statute,  but  that  it  was  intended  as  a  mort- 
gage to  secure  to  the  appellant  the  sum  of  $6,000.  That  parol 
evidence  is  admissible  to  show  that  a  deed,  absolute  on  its 
face,  was  intended  to  be  a  mortgage  only,  and  was  executed 
as  a  security  for  the  payment  of  money,  or  the  performance 
of  some  act,  is  too  well  settled  by  repeated  decisions  of  this 
court  to  be  regarded  as  an  open  question  in  this  State.''  See, 
also,  Davis  v.  Stonestreet,  4  Ind.  101 ;  Fox  v.  Fraser,  92  Ind. 
265 ;  Butcher  v.  Stuliz,  60  Ind.  170 ;  Parker  v.  Hubble,  75 
Ind.  580;  Lucas  v.  Hendrix,  92  Ind.  54;  Beatty  v.  Brum- 
ineU,  94  Ind.  76 ;  Cox  v.  Ratcliffe,  105  Ind.  374 ;  Vosa  v. 
Filer,  109  Ind.  260;  Smith  v.  Parks,  22  Ind.  59;  Wheeler 
v.  Ruston,  19  Ind.  334 ;  Hanlon  v.  Doherty,  109  Ind.  37. 

In  the  case  of  Taylor  v.  CorneliuSy  60  Pa.  St.  187,  a  debtor 
conveyed  his  real  estate  to  a  creditor  by  an  absolute  deed, 
with  a  written  agreement  or  declaration  on  the  part  of  the 
creditor  that  he  would  sell  all,  or  a  part  of  the  property,  pay 
the  debt  due  to  himself,  and  all  sums  to  be  advanced  by  him, 
and  that  upon  payment  of  those  sums,  with  interest,  he 
would  reconvey  the  remaining  real  estate  to  the  debtor,  lo 
speaking  of  the  deed  and  the  agreement  or  declaration  on  the 
part  of  the  creditor,  Siiarswood,  J.,  said :  "  Together  they 
constituted  merely  a  mortgage  to  Taylor,  with  a  power  of  sale 
for  the  purpose  of  securing  advances  already  made  or  there- 
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after  to  be  made  for  the  use  and  benefit  of  Doui'edoure  (the 
debtor).  For  what  purposes  the  advances  were  to  be  made, 
or  whether  they  were  to  be  applied  to  their  objects  by 
the  mortgagor  or  mortgagee,  does  not  appear  to  be  material. 
It  was  a  security  for  debts  thereafter  to  be  contracted  by  the 
advance  of  money.  Griffin  v.  Rogers,  2  Wright,  382.  There 
was  no  trust  for  any  creditor  ;  the  grantee  could  not  be  called 
on  to  account  except  by  the  grantor.  Such  a  mortgage  with- 
out any  power  of  sale  in  the  mortgagee,  has  often  been  de- 
cided to  be  valid  in  Pennsylvania.  ^It  is  now  settled,'  says 
Mr.  Justice  Huston,  in  Stewart  v.  Stacker,  1  Watts,  140, 
*  that  a  mortgage  or  judgment  may  be  given  to  secure  a  cred- 
itor, not  only  for  a  debt  due,  but  for  responsibilities,  which 
are  contingent,  nay,  for  future  advances.'  Lisle  v.  Duconiby 
5  Binn.  585 ;  Garber  v.  Henry,  6  Watts,  57 ;  Parmentier  v. 
Gillespie,  9  Barr,  86  ;  Maroney^s  Appeal,  12  Harris,  372.  The 
power  of  sale  does  not  vary  tlie  case;  it  creates  no  trust  for 
creditors ;  it  no  more  converts  a  mortgage  to  secure  future 
advances  to  be  applied  in  payment  of  the  debts  of  the  mort- 
gagor into  an  assignment  in  trust  for  the  benefit  of  creditors 
than  would  such  a  power  in  an  ordinary  mortgage  given  to 
secure  a  loan."  See,  also.  Smith  v.  49  &  56  Quartz  Mining  Co,, 
14Cal.  242;  Gomstochy.  flbirard, Walker  Ch.  R.  (Mich.)  Ill ; 
Myer^s  Appeal  {In  Porter^ s  Estate),  42  Pa.  St.  518 ;  1  Jones 
Mortgages,  section  281 ;  Irwin's  Heirs  v.  Longiooiih,  20  Ohio, 
581. 

•  The  ruling  in  the  case  of  Woodruff  v.  Robb,  19  Ohio,  212, 
is  stated  in  the  syllabus  as  follows :  "A  deed  conveying  land 
to  a  trustee,  merely  as  collateral  security  for  the  payment  of 
a  debt,  with  the  condition  that  it  shall  be  void  on  the  payment 
of  the  debt  when  due,  with  power  to  the  trustee  to  sell  the  land 
and  pay  the  debt,  in  case  of  failure  to  pay  on  the  part  of 
the  debtor,  is  a  mortgage  within  the  meaning  of  the  registry 
act,"  etc.  In  the  opinion  by  the  court  is  this :  "  Now,  the  dif- 
ference between  a  conveyance  to  a  trustee,  for  the  purpose 
of  raising  a  fund  to  pay  debts,  and  a  conveyance  for  the 
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purpose  of  securing  a  debt  in  case  of  the  default  of  the 
debtor,  hj  a  time  limitedj-^is  very  apparent.  In  the  first 
case,  the  title  is  vested  absolutely,  by  the  conveyance  itself, 
in  the  grantee,  for  the  purpose  of  the  trust.  The  intention 
of  the  grantor  is  to  part  absolutely  with  his  title.  In  the 
latter  case,  if  the  grantor  perform  his  legal  obligation,  ac- 
<;ording  to  its  terms,  he  retains  his  property.  His  title  is  as 
perfect  as  if  such  conveyance  had  never  been  made.  The 
one  is  a  deed  of  trust,  the  other  a  mortgage.''  And  again, 
on  page  217 :  ^'  It  (the  deed)  was  a  mere  security  for  a  debt, 
to  be  void  if  the  debt  were  paid.  The  fact  that  the  con- 
veyance was  made  to  a  person  other  than  the  creditor,  and 
that  it  contained  a  power  to  sell,  does  not  alter  its  character 
in  this  particular."  To  the  same  effect  see  Lawrence  v. 
Farmers'  Loariy  etc.,  Co.,  13  N.  Y.  200. 

In  the  case  of  Hoffman  v.  Mackall,  6  Ohio  St.  124  (64 
Am.  Dec.  637),  cited  by  counsel  for  appellee,  it  was  said: 
^*  There  is  a  manifest  and  well  settled  distinction  between  an 
unconditional  deed  of  trust,  and  a  mortgage  or  deed  of  trust 
in  the  nature  of  a  mortgage.  The  former  is  an  absolute  and 
indefeasible  conveyance  of  the  subject-matter  thereof,  for  the 
purpose  expressed;  whereas  the  latter  is  conditional  and 
defeasible.  A  mortgage  is  the  conveyance  of  an  estate,  or 
pledge  of  property,  as  security  for  the  payment  of  money, 
or  the  performance  of  some  other  act,  and  conditioned  to  be- 
come void  upon  such  payment  or  performance.  A  deed  of 
trust  in  the  nature  of  a  mortgage,  is  a  conveyance  in  trust 
by  way  of  security,  subject  to  a  condition  of  defeasance,  or 
redeemable  at  any  time  before  the  sale  of  the  property.  A 
deed  conveying  land  to  a  trustee  as  mere  collateral  security 
for  the  payment  of  a  debt,  with  the  condition  that  it  shall 
become  void  on  the  payment  of  the  debt  when  due,  and  with 
power  to  the  trustee  to  sell  the  land  and  pay  the  debt  in  case 
of  default  on  the  part  of  the  debtor,  is  a  deed  of  trust  in  the 
nature  of  a  mortgage.  By  an  absolute  deed  of  trust,  the 
Vol.  114.— 4 
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grantor  parts  absolutely  with  the  title,  which  rests  in  the 
grantee  unconditionally,  for  the  purpose  of  the  trust.  The 
latter  is  a  conveyance  to  a  trustee  for  the  purpose  of  raising 
a  fund  to  pay  debts ;  while  the  former  is  a  conveyance  in 
trust  for  the  purpose  of  securing  a  debt,  subject  to  a  condi- 
tion of  defeasance."  See,  also,  to  the  same  effect,  1  Jones 
Mortg.,  section  62,  and  cases  there  cited ;  Boone  Mortg.,  sec- 
tion 226,  and  cases  there  cited  ;  2  Perry  Trusts,  sections  602a, 
602<7,  602d;  Shillaber  v.  Robinson,  97  U.  S.  68. 

Under  the  authorities  above  cited,  and  many  others  that 
might  be  cited,  the  deed  from  appellants  to  Lowe,  with  the 
accompanying  parol  agreement,  is  clearly  a  mortgage.  It 
was  given  to  secure  an  existing  indebtedness  and  future  ad- 
vances. Doubtless,  appellants  could  redeem  from  it  by  pay- 
ing the  amount  due  to  Lowe  at  any  time  before  a  sale  of  the 
land  by  him. 

Under  the  agreement  he  is  given  authority  to  sell  the  lands 
for  the  purpose  of  raising  money  with  which  to  pay  appel- 
lants' indebtedness  to  him,  but  not  for  the  purpose  of  raising 
money  with  which  to  pay  the  liens,  etc. ;  tliose  he  agreed  to 
pay  with  his  own  money,  and  look  to  the  lands  for  indemnity. 

There  is  no  trust,  even  conceding  that  in  this  State  such  an 
express  trust  could  be  created  and  established  by  parol,  which 
the  lien-holders  can  enforce  by  compelling  Lowe  to  sell  the 
lands.  He  does  not  hold  the  lands  in  trust  for  them,  nor  as 
security  for  their  claims,  but  holds  them  as  security  for  the 
debts  due,  or  that  may  become  due,  from  appellants  to  him. 
The  fact  that  he  is  clothed  with  authority  to  sell  the  lands 
does  not  destroy  the  mortgage. 

It  is  contended  by  counsel  for  appellants  that,  by  reason 
of  the  agreement  giving  Lowe  the  right  at  any  time  after  the 
agreement,  and  before  the  full  execution  thereof,  to  retain 
any  or  all  of  the  real  estate  as  his  own  in  fee,  by  allow- 
ing, or  paying,  the  fair  cash  value  thereof  in  satisfaction  of 
any  part  of  the  agreement,  the  deed  can  not  be  regarded  as  a 
mortgage. 
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That  contention  is  based  upon  the  further  claim  that  that 
part  of  the  agreement  cuts  ofiP  all  right  of  redemption,  and 
that  such  a  right  is  essential  to  a  mortgage. 

We  do  not  think  that  that  portion  of  the  agreement  will 
thus  overthrow  the  whole;  agreement,  by  changing  it  into  a 
contract  different  from  what  the  parties  intended.  In  the 
first  place,  it  does  not  absolutely  cut  off  the  right  of  redemp- 
tion of  any  portion  of  the  lands.  If  it  did,  it  would  be 
necessary  to  hold  it  void.  It  is  well  settled  that  an  agree- 
ment in  a  mortgage,or  made  at  the  same  time  with  the  mortgage, 
cutting  off  the  right  of  redemption,  will  not  be  upheld. 
Chancelloi'  Kent,  in  the  case  of  Henry  v,  Davis,  1  Johns. 
Ch.  40  (42),  said:  *'  It  is  clearly  established  by  the  answer 
and  the  proofs,  that  the  bond  and  mortgage  were  assigned  by 
plaintiff  to  the  defendant  C.  by  way  of  mortgage,  to  secure 
the  payment  of  two  hundred  and  twenty-five  dollars  by  a 
given  day  ;  and  any  agreement  that  the  assignment  was  to  be 
an  absolute  sale,  without  redemption,  upon  default  of  pay- 
ment on  the  day,  was  unconscientious,  oppressive,  illegal,  and 
void.  The  equity  of  redemption  still  existed  in  the  plaintiff, 
notwithstanding  any  such  agreement.  There  is  no  principle  in 
equity  better  settled,  than  that  every  contract  for  the  security 
of  a  debt,  by  the  conveyance  of  real  estate,  is  a  mortgage  ; 
and  all  agreements  of  the  parties,  tending  to  alter,  in  any  sub- 
sequent event,  the  original  nature  of  the  mortgage,  and  pre- 
vent the  equity  of  redemption,  is  void.  If  the  conveyance, 
or  assignment,  was  a  mortgage  in  the  beginning,  the  right  of 
redemption  is  an  inseparable  incident,  and  can  not  be  re- 
strained or  clogged  by  agreement.  Though  the  conveyance 
be  absolute  in  t^rms,  yet  if  the  intention  appears  to  make  it 
a  redeemable  estate,  it  will  continue  so  until  foreclosure ;  for 
the  maxim  of  equity  is,  that  an  estate  can  not  be  a  mortgage 
at  one  time,  and  an  absolute  purchase  at  another.'* 

In  the  case  of  Pmgh  v.  Davis,  96  U.  S.  332  (337),  it  was 
said  :  "It  is  also  an  established  doctrine'  that  an  equity  of 
redemption  is  inseparably  connected  with  a  mortgage ;  that 
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is  to  esLjy  so  long  as  the  instrument  is  one  of  security,  the 
borrower  has  in  a  court  of  equity  a  right  to  redeem  the  prop- 
erty upon  payment  of  the  loan.  This  right  can  not  be  waived 
or  abandoned  by  any  stipulation  of  the  parties  made  at  the  time^ 
even  if  embodied  in  the  mortgage.  This  is  a  doctrine  from 
which  a  court  of  equity  never  deviates.  Its  maintenance  is 
deemed  essential  to  the  protection  of  the  debtor,  who,  under 
pressing  necessities,  will  often  submit  to  ruinous  conditions, 
expecting  or  hoping  to  be  able  to  repay  the  loan  at  its  ma- 
turity, and  thus  prevent  the  conditions  from  being  enforced 
and  the  property  sacrificed."  See,  also,  Wihon  v.  Chrpeidery 
62  Ind.  495;  1  Jones  Mortgages,  section  251,  and  cases  there 
cited. 

The  agreement  in  relation  to  Lowe's  right  to  take  the  lands, 
or  a  part  of  them,  at  their  fair  cash  value,  is  more  in  the 
nature  of  an  agreement  to  sell  and  purchase  in  the  future  than 
of  a  stipulation  cutting  off  the  right  of  redemption.  It  is 
more  of  the  nature  of  the  agreement  allowing  Lowe  to  sell 
the  lands  to  raise  money  with  which  to  pay  appellants'  in- 
debtedness to  him  than  of  a  stipulation  cutting  off  the  right 
of  redemption. 

We  need  not  here  determine  whether  or  not  that  portion 
of  the  verbal  agreement  allowing  Lowe  to  take  the  lands 
and  account  for  their  value  is  invalid  by  reason  of  the  un- 
certainty and  deficiency  in  the  mode  of  fixing,  or  agreeing 
upon,  the  value  of  the  lands,  or  by  reason  of  it  being  within 
the  statute  of  frauds.  He  has  not  exercised  the  election. 
He  has  not  taken  any  of  the  lands  under  that  agreement. 
Of  course,  if  he  had  sold  any  of  the  lands,  or  if  in  any  legal 
way  he  had  become  the  owner  of  them  absolutely  under  the 
agreement,  as  to  those  sold,  or  taken,  the  right  to  redeem 
would  have  been  cut  off.  But  the  mere  verbal  agreement 
that  he  might,  upon  his  election,  retain  some  or  all  of  the 
lands,  does  not  destroy  the  mortgage,  nor  change  it  into  a 
contract  different  from  what  the  parties  intended  it  should 
be,  viz.,  a  security  and  indemnity  to  Lowe  for  the  amount 
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then  doe  to  him^  and  that  might  become  due  to  him  by  rea- 
son of  future  advances. 

So  long,  at  leasts  as  the  lands  remain  unsold,  or  not  in 
some  legal  way  taken  by  Lowe  as  owner,  he  holds  them  as 
security  and  indemnity  for  the  amount  due,  and  to^become 
due,  to  him  from  appellants. 

The  complaint  shows  that  Lowe  bought  in  the  personal 
property  and  advanced  some  of  the  money  which  he  agreed 
to  advance  in  payment  of  the  liens  upon  the  lands.  It  also 
shows  that  he  has  refused  to  make  further  advancements,  and 
that  he  "  retains  possession  and  control  of  all  said  real  estate 
for  his  own  use,  to  the  entire  exclusion  of  the  plaintiffs 
therefrom." 

These  averments  in  the  complaint  show  that  Lowe  has  not 
kept  and  performed  his  agreement  with  appellants ;  in  other 
words,  that  iie  has  violated  that  agreement.  The  question 
then  is,  have  appellants  a  right  of  action  against  Lowe  by 
reason  of  his  violation  of  the  contract,  and  if  so,  what  is  the 
measure  of  their  damages?  It  was  agreed  below,  and  is 
agreed  here,  that  if  appellants  are  entitled  to  but  nominal 
damages  the  judgment  of  the  court  below  shall  be  affirmed. 
We  inquire,  therefore,  whether  or  not  appellants,  by  the 
averments  in  their  complaint,  show  that  they  are  entitled  to 
anything  more  than  nominal  damages  under  the  contract  as 
made  in  December,  1885.  Appellants,  by  their  counsel, 
claim  that  they  are  entitled  to  recover  either  the  full  amount 
which  Lowe  agreed  to  advance  in  the  way  of  discharging 
liend  and  debts,  Or  the  value  of  all  the  lands  conveyed  to 
him  by  the  deeds. 

If  we  are  correct  in  our  construction  of  the  contract  set 
up  in  the  complaint,  Lowers  agreement  to  pay  liens,  etc.,  was 
nothing  more  than  a  contract  to  advance  money  for  the 
benefit  of  appellants,  and  is  the  same,  in  effect,  as  if  he  had 
agreed  to  advance  money  direct  to  them  as  a  loan.  What- 
ever damages,  therefore,  they  might*  recover  from  Lowe  for 
the  refusal  to  make  such  a  direct  loan,  after  having  taken 
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security  for  the  same,  they  may  recover  here,  and  nothing 
more. 

Lowe  was  to  make  advancements  to  appellants  in  the  way 
of  paying  oflF  debts  and  liens  upon  the  lands,  and  was  to  be 
repaid  the  amount  thus  advanced,  with  eight  per  cent,  interest. 
He  has  advanced  apportion  of  the  amount  thus  agreed  upon, 
and  refused  to  advance  the  balance.  Surely,  that  refusal  does 
not  entitle  appellants  to  recover  of  him  as  damages  absolutely, 
and  without  any  possibility  of  his  procuring  a  repayment,  the 
full  amount  which  he  has  neglected  to  advance.  If  it  does, 
the  violation  of  the  contract  on  Lowe's  part  is  a  most  fort- 
unate thing  for  them,  for  they  will  thus  be  enabled  to  get 
the  amount  which  Lowe  agreed  to  advance,  and  he  will  have 
no  claim,  either  upon  them  or  upon  the  lands,  for  repayment. 

The  question  here  presented  is  fully  met  and  decided  in 
the  case  of  Stanley  v.  Nye,  51  Mich.  232.  In  that  case  a  lot 
had  been  conveyed  by  the  plaintiflF  to  the  defendant  to  secure  , 
an  existing  debt  and  a  promised  loan  of  $2,000.  The  de- 
fendant, after  getting  the  deed,  refused  to  make  the  loan,  and 
the  plaintiff  brought  an  action  to  recover  the  amount  of  the 
promised  loan.  The  court  held,  Cooley,  J.,  writing  the 
opinion,  that  if  the  plaintiff  had  a  right  of  action,  it  could 
only  be  for  damages  for  not  making  the  loan  as  agreed. 

In  the  case  before  us,  it  is  not  shown  that  appellants  have 
suffered  any  special  injury  or  loss  by  reason  of  the  failure  of 
Lowe  to  make  the  advancements  as  agreed. 

The  case  is  totally  unlike  a  case  where,  in  consideration  of 
property  sold  and  conveyed  absolutely,  the  purchaser  agrees 
to  pay  debts  owed  by  the  vendor.  In  such  a  case  the  debts 
assumed  become  the  debts  of  the  vendee,  and  the  payment  of 
them  by  him  may  be  enfijrced  by  the  creditors  of  the  vendor. 
Or,  if  they  do  not  enforce  the  payment  of  them,  and  the 
vendee  neglects  or  refuses  to  pay,  the  vendor  may  recover  the 
amount  as  the  purchase-price  of  the  property  conveyed. 

Here  Lowe  became  the  debtor  of  no  one ;  he  simply  prom- 
ised to  make  advancements  for  the  benefit  of  appellants,  and 
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has  refused  to  make  them.  In  no  event  can  appellants  re- 
cover more  than  the  special  damages  which  they  have  suf- 
fered by  reason  of  his  refusal,  and  they  have  shown  no  such 
special  damages. 

Nor  can  appellants  recover  of  Lowe  the  value  of  the  lands 
conveyed  to  him.  As  we  have  seen,  he  did  not  purchase  the 
lands;  and  hence  did  not  agree  to  advance  anything  in  pay- 
ment for  them.  Nor  has  he  elected  to  take  the  lands  as 
owner,  and  account  for  their  cash  value  under  the  agreement 
of  December,  1885.  He  has  not  sold  any  of  the  l^ds,  and 
hence  can  not  be  charged  with  their  value  on  that  ground. 
He  has  simply  refused  to  do  anything  in  the  way  of  carrying 
out  his  agreement  as  made  in  December,  1885,  except  the 
payment  of  such  liens  as  he  has  paid.  It  is  averred  that 
Lowe  retains  possession  and  control  of  all  the  real  estate  con- 
veyed to  him,  for  his  own  use,  to  the  entire  exclusion  of  ap- 
pellants; but  that  act  did  not,  and  does  not,  invest  him  with 
the  ownership  of  the  lands,  nor  make  him  liable  for  the  full 
value  of  them.  If  his  possession  and  control  of  the  lands 
and  the  exclusion  of  appellants  are  wrongful,  he  may  be  made 
to  respond  in  damages,  but  the  damages  will  not  be  measured 
by  the  value  of  the  lands. 

The  case  here  is  not  at  all  like  a  case  where  a  vendee  has 
paid  for  land,  and  the  vendor  refuses  to  convey  it,  or  where 
a  vendee  refuses  to  accept  a  deed  or  pay  for  land  which  he 
has  purchased. 

As  we  have  stated,  whatever  damages  appellants  have  suf- 
fered by  Lowe's  possession  of  the  lands,  and  their  exclusion 
therefrom,  if  the  possession  and  exclusion  are  wrongful,  they 
may  recover;  but  here,  again,  no  special  damages  are  alleged. 

Our  conclusion  is,  that,  under  the  agreement  of  December, 
1885,  the  deeds  to  Lowe,  as  between  him  and  appellants,  are 
to  be  treated  as  a  mortgage,  and  that  appellants'  complaint, 
so  far  as  it  rests  upon  those  deeds  and  that  agreement,  does 
not  make  a  case  for  anything  more  than  nominal  damages. 
It  must  be  remembered  that  this  is  not  an  action  to  set  aside 
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the  deeds  to  Lowe,  and  recover  the  lands,  or  any  part  of 
them. 

We  pass  now  to  the  supplemental  contract  made  at  Co- 
lumbus  in  January,  1886. 

The  liens  and  debts  which  Lowe  agreed  to  pay  in  Decem- 
ber, 1885,  were  all  in  the  State  of  Indiana.  To  secure  the 
repayment  of  the  amounts  so  to  be  advanced,  the  lands  in 
Indiana  and  Ohio  were  conveyed.  It  is  averred  that,  in 
January,  1886,  appellants  were  the  owners  of  certain  de- 
scribed real  estate  in  the  city  of  Mount  Vernon,  Ohio,  and 
had  purchased  from  R.  P.  Woodruff  a  number  of  lots  in  the 
city  of  Columbus,  in  the  s^me  State.  The  whole  of  the 
purchase-price  of  the  Columbus  lots  had  not  been  paid,  nor 
had  appellants  received  a  deed  therefor.  These  lots  in  the 
cities  of  Mount  Vernon  and  Columbus  were  not  included  in 
the  deeds  from  appellants  to  Lowe  executed  in  December, 
1885.  In  some  respects,  the  Columbus  agreement,  as  set  out 
in  the  complaint,  is  not  as  definite  as  it  might  be,  but  the 
substance  of  it,  so  far  as  it  relates  to  the  agreement  on  the 
part  of  Lowe,  is  this :  He  agreed  to  pay  off  all  Hens  and 
encumbrances  upon  the  real  estate  in  Ohio,  and  also  the 
amount  due  to  Woodruff,  $300,  and  necessary  to  be  paid  in 
order  to  get  a  deed  from  him.  Those  amounts  aggregated 
about  $20,000.  The  amounts  thus  agreed  to  be  paid  were 
not  included  in  the  agreement  of  December,  1885.  That 
agreement,  so  far  as  it  had  reference  to  advancements  and 
payments  by  Lowe,  was,  as  we  have  before  in  effect  stated, 
limited  to  debts  due  from  appellants,  and  to  liens  upon  the 
lands  in  Indiana.  The  deeds  executed  at  that  time  were  in- 
tended to  secure  the  payment  to  Lowe  of  the  amount  then 
due  to  him,  and  the  advancements  to  be  made  under  that 
agreement. 

The  Columbus  agreement  has  no  connection  with  the 
agreement  of  December,  1885,  except  so  far  as  it  affects,  or 
was  intended  to  affect,  the  Ohio  lands  included  in  the  deeds 
executed  as  a  part  of  the  agreement  of  December,  1885. 
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In  consideration  of  and  for  the  payments  to  be  made  by 
Liowe  in  Ohio^  it  w&s  stipulated  in  the  Columbus  agreement 
that  he  should  have  in  fee  the  undivided  one-half  of  all  the 
Ohio  lands,  including  not  only  those  conveyed  by  the  deeds 
of  December,  1885,  but,  also,  the  lots  in  Mount  Vernon,  and 
those  in  Columbus,  a  conveyance  of  which  Woodruff  had  not 
yet  executed,  except  a  portion  of  which  he,  Lowe,  was  to 
convey  to  appellants^  wives.  . 

The  terms  of  the  contract,  as  stated  in  the  complaint,  are, 
that  "  Lowe  was  to  be  entitled  to  and  receive  the  undivided 
one-half  in  fee  of  all  said  real  estate  in  the  State  of  Ohio, 

*  *  *  and  that  he  should  hold  released  from  the  trust  afore- 
said the  undivided  one-half  of  all  of  the  real  estate  in  Ohio, 

*  *  *  *  ^]^i(>h^  by  this  supplemental  contract,  was  re- 
leased from  the  operation  of  said  trust,  and  vested  absolutely 
in  fee  in  said  Lowe."  Appellants  and  their  wives  were  to 
convey  to  Lowe  the  undivided  one-half  of  the  lots  in  Mount 
Vernon,  but  on  account  of  the  absence  of  the  wives  it  was 
agreed  that  the  conveyance  should  be  executed  at  once  upon 
the  return  of  the  parties  to  their  homes  in  Indiana. 

It  was  further  agreed  that  Woodruff  should  convey  directly 
to  Lowe,  and  that  he  should  thereupon  convey  to  appellants^ 
wives,  free  from  encumbrances,  a  portion  of  the  lots  so  con- 
veyed to  him. 

In  pursuance  of  the  agreement.  Woodruff  conveyed  the 
Columbus  lots  to  Lowe,  and  he  accepted  the  conveyance,  and, 
according  to  the  averments  of  the  complaint,  has  possession 
of  the  property.  There  has  been  no  conveyance  to  Lowe 
of  the  undivided  one-half  of  the  Mount  Vernon  lots,  for  the 
reason  that  he  has  refused  to  accept  a  conveyance  of  them,  and 
has  repudiated  the  contract  in  relation  to  them,  as,  also,  his 
contract  to  pay  the  liens  upon  the  Ohio  property,  with  the 
exception  of  some  taxes,  and  interest  on  a  mortgage  which  he 
has  paid.  He  has,  also,,  refused  to  convey  the  Columbus  lots 
to  appellants'  wives,  as  he  agreed  to  do. 

As  already  stated,  Lowe  was  to  have  and  own  the  undi- 
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vided  one-half  of  the  lots  conveyed  to  him  by  WoodruflF,  ex- 
cept the  lots  which  he  agreed  to  convey  to  appellants'  wives. 
The  other  undivided  one-half  of  the  lots  thus  conveyed,  ex- 
cept, again,  those  to  be  conveyed  to  appellants'  wives,  he  was 
to^  hold  subject  to  the  terms  of  the  agreement  made  in  De- 
cember, 1885. 

Upon  that  feature  of  the  Columbus  contract  we  need  add 
nothing  here,  further  than  what  has  already  been  said  in  re- 
lation to  the  contract  of  December,  1885. 

Are  appellants  entitled  to  recover,  by  reason  of  the  alleged 
violation  of  the  Columbus  contract  by  Lowe,  and  if  so,  are 
they  entitled  to  recover  anything  more  than  nominal  dam- 
ages? The  Columbus  contract,  as  stated  in  the  complaint,  is 
somewhat  confused  and  uncertain,  but  not  so  uncertain, 
we  think,  as  to  defeat  an  action  like  this  if  it  is  otherwise 
valid  and  obligatory  upon  the  parties.  Perhaps  appellee  might 
have  enforced  more  definite  statements  of  the  terms  of  the 
contract,  if,  instead  of  demurring  to  the  complaint,  he  had 
interposed  a  motion  to  have  it  made  more  certain  and  specific. 

The  Columbus  contract  is  different  from  that  made  in  De- 
cember, 1885.  It  amounts  to  a  sale  of  an  undivided  one- 
half  of  certain  lands  and  lots  to  Lowe  in  consideration  of  a 
payment  by  him  of  certain  liens  and  encumbrances,  more 
particularly  described  in  a  bill  of  particulars  filed  with  the 
complaint.  The  promise  to  pay  those  liens  was,  in  legal 
effect,  the  same  as  a  promise  to  pay  so  much  direct  to  appel- 
lants as  the  purchase-price  of  the  lands  and  lots.  Although 
not  in  writing,  it  is  neither  void  nor  voidable  as  being  a 
promise  to  answer  for  the  debt  of  another.  Browne  Statute 
of  Frauds,  section  188,  and  the  cases  there  cited  ;  Grim  v. 
Fitch,  53  Ind.  214,  and  cases  there  cited;  McDill  v.  Gunn, 
43  Ind.  315  ;  Headrick  v.  Wisehart,  57  Ind.  129  (135) ;  Win- 
dell  V.  Hudson,  102  Ind.  521 ;  Helms  v.  Kearns,  40  Ind.  124. 
Neither  is  a  promise  to  pay  the  purchase-price  of  land 
conveyed  within  that  provision  of  the  statute  of  frauds 
which  inhibits  the  maintenance  of  an  action  upon  a  verbal 
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contract  for  the  sale  of  land.  Wo7'ley  v.  S/pe,  111  Ind.  238, 
and  cases  there  cited  ;  Browne  Statute  of  Frauds,  section  270, 
and  cases  there  cited;  Arnold  v.  StephensoHy  79  Ind.  126; 
Stephenson  v.  Arnold^  89  Ind.  426. 

As  we  have  said,  in  pursuance  of  the  Columbus  agreement 
Woodruff  conveyed  the  Columbus  lots  to  Lowe.  He  ac- 
cepted the  deed,  and,  according  to  the  averments  in  the  com- 
plaint, took  possession,  and  still  holds  possession,  of  the 
lots.  The  undivided  one-half  of  the  lots,  except  those  which 
he  agreed  to  convey  to  appellants'  wives,  he  took  as  the 
owner  in  fee,  in  pursuance  of  the  agreement.  He  can  not 
keep  and  hold  the  half  interest  of  the  lots  and  pay  nothing. 
As  to  the  interest  which  Lowe  has  in  those  lots,  no  question 
can  be  made  upon  the  statute  of  frauds.  As  to  them,  the 
contract  has  been  performed  on  the  part  of  appellants. 

The  amounts  which  Lowe  agreed  to  pay  were  not  for  those 
lots  alone,  but  for  them — the  Ohio  lands — included  in  the 
deeds  of  December,  1885,  and  for  the  Mount  Vernon  lots.  To 
say  the  least,  he  is  liable  to  the  extent  of  the  value  of  the  in- 
terest which  he  acquired  in  the  Columbus  lots  through  the 
conveyance  from  Woodruff.  The  complaint,  therefore,  makes 
a  case  for  more  than  nominal  damages.  It  is  stated  in  the 
complaint  that,  in  the  deed  from  Woodruff,  Lowe  assumed 
and  agreed  to  pay  the  liens  upon  the  Columbus  lots.  By 
reason  of  that  undertaking  in  the  deed,  a  copy  of  it  ought 
to  have  been  filed  with  the  complaint.  But  the  whole  com- 
plaint is  not  rendered  bad  as  against  the  demurrer  because  a 
copy  of  the  deed  was  not  so  filed  with  it.  And  this  is  so,  be- 
cause there  was  a  general  promise  to  pay  all  of  the  encum- 
brances set  out  in  the  bill  of  particulars,  in  consideration  of 
the  ownership  in  all  of  the  lots  and  lands  in  Ohio,  except 
the  lots  which  he  agreed  to  convey  to  appellants'  wives. 
There  was  no  contract  that  he  was  to  have  and  own  any  par- 
ticular lot  or  tract  of  land  in  consideration  of  paying  the 
liens  against  it  only. 

There  is  no  averment  in  the  complaint  that  appellants  have 
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paid  off  the  liens  in  whole  or  in  part  which  Lowe  agreed  to 
pay.  It  is  not  essential  to  their  recovery  that  they  shall  first 
pay  what  he  agreed  to  pay  in  the  way  of  purchase-money. 
Port  V.  Jackson,  17  Johns.  239;  In  the  matter  of  Negus,  7 
Wend.  499 ;  Smith  v.  Pond,  11  Gray,  234;  Furnas  v.  Durgin, 
119  Mass.  500  (20  Am.  R.  341). 

Other  interesting  and  difficult  questions  are  suggested  by 
the  record  and  by  counsel^  and  discussed  to  some  extent.  For 
example,  the  contract  for  the  conveyance  of  the  Mount 
Vernon  lots  was  not  in  writing.  Was  the  conveyance  of  the 
Columbus  lots,  and  the  acceptance  of  that  conveyance  by 
Lowe,  and  the  taking  and  holding  of  the  possession  of  the 
lots  under  it,  such  a  part  performance  as  to  take  the  whole 
contract  without  the  statute  of  frauds?  Did  the  verbal  re- 
lease by  appellants  of  their  equity  of  redemption  as  to  the 
undivided  one-half  of  the  Ohio  lands  included  in  the  deed  of 
December,  1885,  fix  the  fee  simple  title  to  that  one-half  in 
Lowe? 

These  further  questions  are  also  suggested:  What  is  the 
remedy  for  Lowe\s  wrong  in  refusing  to  convey  the  Colum- 
bus lots  to  appellants'  wives?  By  whom,  and  in  what  man- 
ner, must  the  remedy  be  sought  ? 

The  contract,  or  rather  contracts,  upon  which  appellants 
rely,  are  peculiar  and  complicated,  and  as  they  were  in  parol, 
and  are  not  very  definitely  stated  in  the  complaint,  the  ques- 
tions above  suggested  doubtless  can  be  more  intelligently  de- 
cided when  the  whole  case  shall  have  been  more  fully  de- 
veloped by  an  answer,  or,  perhaps,  by  an  answer  and  the 
evidence.  Upon  such  a  development  of  the  case  they  may 
become  of  little  importance.  For  these  reasons  we  do  not 
undertake  to  decide  them  upon  this  appeal. 

The  judgment  is  reversed,  at  appellee's  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  the  complaint,  and  to  grant  leave  to  appel- 
lants to  amend  it,  if  they  so  desire. 

Filed  March  10, 1888. 
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No.  13,197. 

Abbett  v.  The  Board  of  Commissionebs  of  Johnson 

County. 

Nbqlioence. — Bepairmg  Highway,— Liability  of  County. — The  duty  of  re- 
pairing highways  being  imposed  by  statute  upon  township  trustees  and 
road  superyisors,  a  county  is  not  liable  for  an  injury  caused  to  a  travel- 
ler by  the  negligence  of  those  charged  with  such  duty. 

Sahe. — Oondltiona  Essential  to  Make  County  Liable. — Before  liability  for  neg- 
ligence can  attach  to  a  county,  there  must  be  a  breach  of  some  duty  ex- 
pressly imposed  upon  it  by  statute,  and  the  statute  must  also  have  con- 
ferred upon  its  board  of  commissioners  the  power  to  raise  and  appropriate 
the  means  for  the  performance  of  the  duty. 

Same. — Repairing  Public  Bridge. — ObMnvction  of  Highway. — Negligence  of  In' 
dependent  Agentif. — County  not  Liable  for. — A  county  is  not  liable  for  an 
injury  caused  to  a  traveller  by  the  negligent  obstruction  of  a  highway 
by  the  officers  or  agents  to  whom  it  has  committed  the  work  of  repairing 
a  public  bridge,  as  persons  selected  under  such  circumstances  are  inde- 
pendent public  agents,  who  are  personally  responsible  for  their  mis- 
conduct or  delinquency. 

From  the  Johnson  Circuit  Court. 

W,  H.  Baimett,  J.  L,  White  and  W.  J,  Buckingham^  for  ap- 
pellant. 

T.  W.  Woollen  and  D.  D.  Banta,  for  appellee. 

Mitchell,  C.  J. — Julia  N.  Abbett  brought  this  action 
against  the  board  of  commissioners  of  Johnson  county  to  re- 
cover damages  for  injuries  to  her  person,  alleged  to  have  re- 
sulted from  the  careless  and  negligent  obstruction  of  a  public 
highway  by  the  officers  and  agents  of  the  board. 

The  complaint  is  in  two  paragraphs.  It  is  charged  in  the 
first  paragraph  that  the  board,  by  it^  officers  and  agents,  care- 
lessly and  negligently  obstructed  a  public  highway  of  the 
county  by  scattering  plank  and  lumber  on  either  side  thereof 
in  such  a  manner  as  that  the  plaintiff's  horse  took  fright 
thereat,  and  became  unmanageable  and  ran  away,  while  she 
was  lawfully  passing  along  the  public  highway  in  a  one-horse 
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buggy,  which  was  overturned,  resulting  in  injury  to  the 
plaintiff. 

The  second  paragraph  predicates  the  liability  of  the  board 
upon  the  averment  that  its  officers  and  agents,  while  engaged 
in  repairing  and  rebuilding  a  certain  bridge  which  formed 
part  of  a  public  highway  in  the  county,  negligently  and  un- 
necessarily placed  plank  and  lumber  along  the  sides  of  the 
highway  in  a  manner  calculated  to  frighten  horses  of  ordinary 
gentleness,  and  that  the  plaintiff's  horse  took  fright  and  ran 
away,  and  that  she  was  injured  as  a  consequence. 

The  court  sustained  the  defendant's  demurrer  to  the  first 
paragraph,  and  overruled  it  as  to  the  second.  Subsequently 
an  answer  to  the  second  paragraph  of  the  complaint  was  filed, 
in  which  it  was  alleged,  in  substance,  that,  at  the  time  the 
wrongs  and  injuries  complained  of  were  committed,  the 
bridge  mentioned  in  the  complaint  was  being  repaired  by  the 
road  supervisor  of  the  road  district  in  which  it  was  situate, 
under  the  direction  of  the  proper  township  trustee,  and  that 
whatever  obstruction  there  was  of  the  highway  resulted  from 
the  conduct  of  the  above  named  officers,  without  any  direc- 
tion from  the  board  of  commissioners. 

This  answer  was  held  good,  and,  the  plaintiff  below  refus- 
ing to  reply,  judgment  was  rendered  for  the  board. 

Error  and  cross-error  are  assigned,  and  thus  the  ruling  on 
both  paragraphs  of  the  complaint,  as  well  as  upon  the  suffi- 
ciency of  the  answer,  is  brought  in  question  here.  It  is 
quite  certain  that  neither  paragraph  of  the  complaint  states 
facts  sufficient  to  make  the  countv  liable. 

Appellant's  counsel  assert  that  the  first  paragraph  proceeds 
upon  the  theory  that  counties  are  liable  for  injuries  received 
on  account  of  defective  highways,  because  the  law  has  given 
them  the  power  to  raise  the  means,  and  has  made  it  their 
duty,  to  keep  public  highways  in  repair. 

The  assumption  that  counties  are  liable  because  of  their 
power  over  and  duty  in  respect  to  highways  is  not  main- 
tained, nor  is  it  maintainable.   The  law  has  not  given  boards 
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of  commissioners  general  power  to  raise  or  appropriate 
money  with  which  to  repair  highways ;  nor  has  it  imposed 
the  duty  of  keeping  public  highways  in  repair  upon  county 
boards.  It  is  made  their  duty  to  cause  all  bridges  in  the 
county  to  be  kept  in  repair;  outside  of  this  they  have  no 
official  duties  in  connection  with  the  repair  of  public  high- 
ways. The  duty  of  repairing  highways  is  expressly  laid 
upon  township  trustees  and  road  supervisors. 

The  fact  that  the  commissioners  exercise  a  supervisory  con- 
trol over  township  trustees  in  the  matter  of  levying  road  and 
other  township  taxes  is  not  controlling.  This  supervision 
is  not  exercised  for  the  benefit  of  the  county  as  a  municipality, 
but  as  a  public  duty  imposed  upon  the  board  as  an  agency 
connected  with  the  revenue  system  of  the  State.  Vigo 
Township  V.  Board,  etc,.  111  Ind.  170. 

In  the  absence  of  a  statute  imposing  the  duty  upon  counties 
in  express  terms,  and  authorizing  county  boards  to  raise  and 
appropriate  the  means  of  keeping  highways  in  repair,  a  county 
is  not  responsible  for  the  negligence  of  those  charged  with 
the  care  of  public  highways,  nor  can  an  action  be  maintained 
against  it  for  an  injury  occasioned  by  a  defective  highway, 
where  no  right  of  action  is  expressly  given  by  statute.  Board, 
etc.,  v.  Rickel,  106  Ind.  501;  Mower  y.  Leicester,  9  Mass. 
247 ;  Board,  etc.,  v.  Mighels,  7  Ohio  St.  109 ;  Eikenberry  v. 
Township,  etc,,  22  Kans.  556  ;  Board,  etc.,  v.  Biggs,  24  Kans. 
255;  Hill  v.  Oity  of  Boston,  122  Mass.  344  (23  Am.  R. 
332) ;  Cooley  Torts,  622 ;  2  Dill.  Munic.  Corp.  961-966,  and 
notes. 

The  authorities  uniformly  agree,  that,  before  liability  for 
negligence  can  attach  to  a  county,  a  mere  political  division 
of  the  State,  created  and  existing  primarily  for  governmental 
purposes,  there  must  have  been  a  breach  of  some  duty  ex- 
pressly imposed  upon  it  by  statute,  and  the  statute  must  also 
have  conferred  upon  its  board  of  commissioners  the  power  to 
raise  and  appropriate  the  means  necessary  for  the  performance 
of  the  duty. 
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While  the  concurrence  of  the  duty,  and  the  power  to  raise 
the  means  to  perform  it,  may  not  always,  in  the  absence  of  a 
statute  giving  the  right  of  action,  make  the  corporation  liable, 
it  certainly  can  not  be  held  liable  in  the  absence  of  an  im- 
posed duty,  and  of  the  power  to  secure  means  for  its  per- 
formance. Counties  are  held  liable,  under  the  rulings  in 
this  State,  for  injuries  resulting  from  defective  bridges,  be- 
cause the  statute  expressly  lays  the  duty  of  keeping  bridges 
in  repair  upon  the  several  boards  of  commissioners,  and  pro- 
vides them  with  ample  means  for  performing  the  duty. 

We  are  not'  disposed  to  extend  the  liability  of  counties  to 
cases  which  do  not  come  strictly  within  the  rule. 

Independent  of  the  considerations  already  mentioned,  the 
first  paragraph  of  the  complaint  is  very  clearly  bad.  It 
charges  that  the  officers  and  agents  of  the  board  of  commis- 
sioners carelessly  and  negligently  obstructed  a  public  high- 
way, and  that  injury  resulted  therefrom  to  the  plaintiff. 
There  is  no  averment  that  the  highway  was  out  of  repair  or 
dangerous,  except  as  it  was  made  so  by  the  unlawful  acts  or 
conduct  of  the  alleged  "officers  and  agents"  of  the  county. 
Who  these  officers  and  agents  were,  or  what  they  were  en- 
gaged in  doing  for  the  county  generally,  or  at  the  particular 
time  they  caused  the  obstruction  complained  of,  does  not  ap- 
pear. So  far  as  appears,  their  negligent  acts  had  no  reference 
to  any  public  duty  in  which  they  were  engaged  on  behalf  of 
the  county.  If  a  county  could  be  held  responsible  for  the 
negligent  or  wrongful  act  of  a  public  officer  in  any  case,  it 
certainly  could  not  be  so  held  unless  the  act  complained  of 
was  committed  in  the  performance  of  some  public  duty  in 
which  the  county  was  interested. 

But  coming  now  to  the  second  paragraph  of  the  complaint, 
from  which  it  appears  that  the  obstruction  of  the  highway 
was  occasioned  by  the  negligent  conduct  of  the  alleged  offi- 
cers and  agents  of  the  county,  while  collecting  material  for 
the  repair  of  a  bridge  which  was  part  of  a  public  highway, 
still  the  county  is  not  liable. 
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Assuming  that  the  repair  of  the  bridge  had  been  regularly 
ordered  by  the  board  of  commissioners,  and  that  the  work 
was  being  done  under  the  direction  of  an  agent  or  superin- 
tendent appointed  by  authority  of  law,  or  of  some  officer  to 
whom  the  law  committed  the  supervision  of  the  repairs,  it 
would  nevertheless  be  clear  that  the  county  would  not  be 
liable  for  the  consequences  of  the  neglect  or  misconduct  of 
the  officer  or  agent.  The  principle  established  by  the  au- 
thorities is,  that  officers  or  agents  selected  under  such  cir- 
cumstances are  regarded  as  independent  public  agents,  per- 
.sonally  responsible  for  their  misconduct  or  delinquency,  and 
not  agents  or  servants  of  the  county  in  the  sense  that  the 
<?ounty  becomes  responsible  for  their  negligent  acts. 

When  the  commissioners  have  taken  the  steps  for  the  re- 
pair of  a  bridge  which  the  law  points  out,  and  have  com- 
mitted the  execution  of  the  work  to  the  proper  officer  or 
superintendent  for  whose  appointment  the  law  provides,  they 
have  discharged  the  duties  which  the  law  lays  upon  the 
county  in  that  regard,  and  the  county  is  not  responsible  for 
the  negligence  of  the  officers  or  agents  to  whom  the  work  is 
committed,  and  over  whom  the  board  of  commissioners  can 
exercise  no  supervision.  Wharton  Neg.,  section  193 ;  Painter 
V.  3fayor,  46  Pa.  St.  213;  Reed  v.  Allegheny  Gty,  79  Pa.  St. 
300.  This  is  so  because  the  relation  of  master  and  servant 
does  not  exist  between  the  county  and  the  officer  who  super- 
intends the  construction  or  repair  of  bridges,  and,  therefore, 
the  maxim  respondeat  superior  does  not  apply.  Omissions 
of  duty  imposed  upon  such  an  officer,  or  wrongful  or  negli- 
gent acts  committed  by  him,  however  injurious  they  may  be 
to  others,  are  not  injuries  for  which  the  corporation  for  which 
he  is  nominally  acting  can  be  held  liable  in  the  absence  of 
an  express  statute,  unless  the  omission  or  negligence  of  the 
officer  aflFects  the  work  for  the  safety  of  which  the  corpora- 
tion is  made  responsible.  Vigo  Township  v.  Board,  etc, 
■svpra;  Dooley  v.  Town  of  Sullivan,  112  Ind.  451 ;  Hannon  v. 
Vol.  114.— 5 
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Chunty  of  St.  Louis,  62  Mo.  313;  Barney  v.  OUy  of  Lowell^ 
98  Mass.  570;  Fisher  v.  City  of  Boston,  104  Mass.  87  (6  Am. 
R.  196);  Ogg  v.  City  of  Lansing,  35  Iowa,  495  (14  Am.  R. 
499);  White  v.  Phillipston,  10  Met.  108;  Bigelow  v.  Ran- 
dolph, 14  Gray,  541 ;  Whart.  Neg.,  section  192 ;  Cooley  Torts^ 
620-21 ;  2  Dill.  Munic.  Corp.,  sections  974,  980,  and  notes. 

The  conclusion  follows,  from  what  has  preceded,  that  the 
only  error  committed  by  the  court  below  was  in  holding  the 
second  paragraph  of  plaintifiPs  complaint  sufficient.  This 
was  not  an  error  of  which  the  appellant  can  complain. 

The  judgment  is,  therefore,  affirmed,  with  costs. 

Filed  March  20, 1888. 
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No.  13,768. 

Adams  et  al.  v.  Harrington  et  al. 

Highway. — Opening  of, — Injunction, — An  injunction  to  restrain  the  open- 
ing of  a  highway  will  not  lie  where  the  proceedings  under  which  it  was 
established  are  not  totally  void,  nor  where  there  is  an  adequate  remedy' 
by  appeal. 

Same. — Petition  and  Notice, — Suffieieney  of. — Collateral  Attack, — The  implied 
decision  by  the  board  of  commissioners,  by  the  assumption  of  jurisdic- 
tion, that  the  petition  and  notice  for  the  establishment  of  a  highway  are 
sufficient,  is  conclusive  as  against  a  collateral  attack. 

Same. — Failure  to  Receive  Notice. — Injunction, — Irreparable  Damage, — Where 
notice  of  the  presentation  of  a  petition  for  a  highway  is  given  accord- 
ing to  law,  the  failure  of  any  person  to  receive  actual  notice  thereof  is 
no  cause  for  a  stay  of  proceedings  by  injunction.  If  irreparable  dam- 
age is  likely  to  be  inflicted,  that  is  a  cause  for  remonstrance. 

Same. — Deteription, — Monument —  Marsh, — A  well  defined  marsh  may  be 
used  as  a  monument,  when  appropriate  for  that  purpose,  in  defining  the 
line  of  a  proposed  highway. 

Same. —  Word  "About"  in  Description, — The  word  "  about,''  where  the  con- 
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text  limits  and  restrains  its  meaning,  does  not  materially  impair  the 

certainty  of  a  description. 
Sams. — General  Sufficieney  of  Description, — In  describing  the  proposed  line 

of  road,  it  is  enough  if  the  general  description  is  such  that  a  surveyor  can, 

with  the  assistance  of  the  points  definitely  named,  trace  and  designate 

the  route. 
Same. — Oul  de  Sae, — May  be  Laid  Out, — A  eul  d&aac  may,  in  certain  cases, 

be  laid  out  and  established  as  a  highway.  * 

Same.— JiMficta/  Notice. — Courts  will  take  judicial  notice  of  the  county  in 

which  a  public  highway  is  located,  where  the  lands  to  be  affected  by  it 

are  described  by  sections,  townships  and  ranges. 

From  the  White  Circuit  Court. 

S.  P.   Thompson,    W.  Darroch,  8.   Claypool  and   W.   A. 
Ketcham,  for  appellants. 

E,  P.  Hammond  and  D.  L,  Bishop,  for  appellees. 

NiBLACK,  J. — Thjs  suit  was  commenced  ia  the  Newton 
Circuit  Court,  where  a  temporary  injunction  was  granted. 
The  venue  was  then  changed  to  the  White  Circuit  Court. 
That  court  sustained  a  demurrer  to  the  complaint^  dissolved 
the  temporary  injunction,  and  gave  final  judgment  upon  de-^ 
murrer  in  fevor  of  the  appellees.  This  ai)peal,  therefore, 
presents  only  the  question  of  the  sufficiency  of  the  complaint. 

The  complaint  charged  that,  on  the  4th  day  of  December, 
1883,  a  petition  was  presented  to  the  board  of  commissioners 
of  the  county  of  Newton,  praying  for  the  establishment  of  a 
highway  in  that  county,  described  as  follows:  "  Commencing 
at  the  northwest  corner  of  section  eight  (8)  and  the  south- 
west comer  of  section  five  (5)  in  township  thirty-one  (31) 
north,  range  eight  (8)  west;  thence  running  west  on  the  sec- 
tion line  dividing  sections  six  (6)  and  seven  (7)  in  township 
thirty-one  (31)  north,  range  eight  (8)  west,  one  mile  to  the 
range  line  dividing  ranges  eight  and  nine,  viz.,  Lincoln  and 
Lake  townships;  thence  running  west  on  the  section  line  di- 
viding sections  one  (1)  and  twelve  (12)  in  township  thirty- 
one  (31)  north,  range  nine  (9)  west,  one  hundred  and  seventy- 
six  (176)  rods,  to  point  near  the  Kankakee  river  marsh; 
thence  running  in  a  southwesterly  direction  about  sixty-nine 
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(69)  rods  around  said  marsh,  on  the  most  suitable  ground,  to  a 
point  intersecting  a  public  Highway  on  the  quarter  mile  line 
in  section  twelve  aforesaid,  sixteen  (16)  rods  south  of  the  sec- 
tion line  dividing  sections  one  (1)  and  twelve  (12)  aforesaid ; " 
that  proof  was  thereupon  made  to  the  board  of  commissioners 
that  notice  pf  the  presentation  of  the  petition  had  been 
posted  up  at  differen£  places,  in  which  notice  the  line  of  the 
proposed  highway  was  described  the  same  as  in  the  petition,  and 
not  otherwise  more  certainly  or  speciJScally ;  that  the  board, 
after  causing  the  petition  and  notice  to  be  filed  and  recorded, 
entered  an  order  substantially  in  the  words  following :  "And 
it  appearing  to  the  satisfaction  of  the  board  that  legal  notice 
has  been  given  of  the  presentation  of  the  above  petition,  and 
that  said  petition  is  subscribed  by  at  least  twelve  freeholders 
of  said  county,  six  of  whom  reside  in  the  neighborhood  of 
said  highway,  it  is,  therefore,  ordered  by  the  board  that 
William  A.  Burton,  Joseph  Burch  and  Robert  A.  Hamilton 
be  and  are  hereby  appointed  viewers  to  view  said  proposed 
road,  and  that  they  meet  at  the  office  of  George  Smith,  justice 
of  the  peace,  on  January  29th,  1884,  and,  after  being  duly 
sworn,  proceed  to  view,  mark  and  stake  out  said  road  to  the 
width  of  sixty  feet;  and  report  at  the  March  term  of  this 
court,  and  this  cause  is  continued." 

The  complaint  also  charged  that  the  viewers  so  appointed, 
without  authority  other  than  as  stated,  and  without  the 
knowledge  or  consent  of  any  of  the  land-owners  to  be  affected 
thereby,  proceeded  to  view,  and  did  view,  mark  and  stake 
out  a  route  different  in  its  location  and  description  from  that 
attempted  to  be  described  in  the  petition  and  notice  herein- 
above named,  and  made  a  report  of  their  proceedings  to  the 
board  of  commissioners ;  that  said  report  was,  at  the  March 
term,  1884,  of  the  board,  entered  of  record  with  an  order  at- 
tached in  these  words :  "  Which  report  is  received  and  con- 
firmed, and  it  is  ordered  by  the  board  that  said  described  road 
be  established  sixty  feet  wide  on  the  line  described  above, 
thirty  feet  on  each  side  of  said  line,  and  that  the  same  be 
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ordered  opened  and  kept  in  repair,  and  that  the  trustees  of 
Lincoln  and  Lake  townships  be  notified  according  to  law  and 
the  viewers  paid."  ' 

The  complaint  further  charged  that  John  Adams,  one  of 
the  plaintiffs,  is  the  owner  of  several  particularly  described 
tracts  of  land  in  Newton  county,  on,  parts  of  which  a  por- 
tion of  the  line  of  road  marked  and  staked  out  by  the 
viewers  is  located,  and  that  John  Brady,  the  other  plaintiff, 
is,  in  like  manner,  the. owner  of  other  described  tracts  of 
land  in  the  same  county,  on  parts  of  which  another  portion 
of  said  line  of  road  is  also  located ;  that  the  lands  of  the 
said  Brady  constituted  a  stock  farm,  on.  which  he  kept  cattle, 
horses  and  mules  of  great  value,  and  on  which  he  had  erected 
sheds,  cattle-yards,  stables  and  barns  at  great  expense;  that 
it  would  cause  great  and  irreparable  injury  to  the  said  Brady 
to  be  compelled  either  to  remove  or  to  abandon  his  said  im- 
provements on  his  farm;  that  Charles  A.  Harrington,  as 
trustee  of  Lincoln  township,  Christian  L.  Brandt,  as  trustee 
of  Lake  township,  Oliver  Gleason,  as  supervisor  of  the  first 
named  township,  and  George  Curtis,  as  sui)ervisor  of  the 
township  last  named,  were,  upon  the  pretence  of  opening  a 
highway  on  the  line  marked  and  staked, out  by  the  viewers, 
threatening  to  break  the  inclosures  of  the  plaintiffs,  and  to 
destroy  the  said  Brady's  sheds,  cattle-yards,  stables  and 
barns,  all  of  these  persons  being  financially  insolvent  and 
unable  to  respond  in  damages  for  the  injuries  they  were 
threatening  to  inflict;  that  the  opening  and  establishment 
of  the  proposed  highway  would  do  irreparable  damage  to  the 
lands  of  both  of  the  plaintiffs.  Wherefore  it  was  charged 
that  the  pretended  proceedings  for  the  location  and  laying 
out  of  a  highway  were  void  and  incapable  of  being  carried 
into  effect :  First.  Because  the  attempted  description  of  a 
line  of  road  contained  in  the  petition  describes  only  a  cul  de 
sac,  unconnected  with  any  system  of  highways  in  Newton 
county.  Second.  Because  that  part  of  the  description  in 
question  which  reads  as  follows :  "  to  a  }>oint  near  the  Kan- 
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kakee  river  marsh ;  thence  runniDg  in  a  southwesterly  direc- 
tion about  sixty-nine  (69)  rods  around  said  marsh,  on  the 
most  suitable  ground,  to  a  point  intersecting  a  public  high- 
way," is  too  indefinite,  and  does  not  describe  a  line  which 
even  a  survevor  could  ascertain  and  follow.  Third.  Because 
the  notice  contained  the  same  defective,  indefinite  and  void 
description  as  that  embraced  in  the  petition.  Fourth.  Be- 
cause the  description  of  the  proposed  highway  as  given  in 
the  report  of  the  viewers  does  not  correspond,  either  in  loca- 
tion, or  in  distances  or  directions,  with  that  contained  in  the 
petition  and  notice  of  its  presentation,  or  in  the  order  of  the 
board  appointing  the  viewers,  but  marks  and  stakes  out  a 
new  and  different  route,  and  does  not  give  either  the  county 
or  State  in  \jhich  the  route  attempted  to  be  described  is  sit- 
uate, and  because  such  description  is  too  indefinite  and  un- 
certain. Fiflh.  Because  the  final  order  of  the  board  is  not 
based  upon  the  description  set  out  in  the  petition  and  notice, 
but  orders  the  opening  and  establishment  of  a  line  of  road 
essentially  different  from  the  one  petitioned  for,  without  the 
consent  of  the  owners  of  the  lands  to  be  thereby  affected. 

There  are  some  variances  between  the  description  of  the 
route  embraced  in  the  petition  and  the  one  reported  as  hav- 
ing been  marked  and  staked  out  by  the  viewers  as  to  the  dis- 
tances between  certain  points ;  also,  as  to  the  precise  direc- 
tion to  be  taken  in  some  particulars,  as  well  as  to  the  use  of 
certain  descriptive  words;  but  the  view  we  take  of  this  case 
renders  it  unnecessary  that  we  shall  particularly  define  or 
describe  these  variances.  It  is'sufficient  for  our  present  pur- 
pose to  remark,  that  both  descriptions  were  evidently  intended 
to  describe  substantially  the  same  line  of  road.  The  descrip- 
tion in  the  petition  is  not  in  all  respects  as  definite  and  specific 
as  the  rules  of  good  pleading  require  in  proceedings  for  the 
establishment  of  a  highway,  but  we  regard  it  as  sufficiently 
certain  and  particular  to  resist  a  collateral  attack  of  the  class 
to  which  this  belongs.  Some  of  the  words  objected  totistoo 
indefinite  might  be  rejected  as  surplusage,  and  enough  would 
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remain  to  define,  in  general  terms,  a  line  of  road.  There  is 
a  manifest  and  well  defined  distinction  in  highway  cases  be- 
tween the  sufficiency  of  the  petition  on  an  appeal  to  the  cir- 
cuit court  and  upon  a  collateral  attack  merely,  whether  by 
complaint  for  injunction  or  otherwise.  The  cases  cited  and 
relied  on  to  sustain  the  invalidity  of  the  proceedings  sought  to 
be  attacked  in  this  case,  have  reference  only  to  direct  attacks 
by  appeal  to  the  circuit  court. 

The  board  of  commissioners  of  Newton  county  had  the 
power  to  decide,  and  was  charged  with  the  duty  of  deciding, 
whether  the  petition  and  notice  complained  of  were  suffi- 
cient to  authorize  further  proceedings  upon  them,  and,  hav- 
ing impliedly  decided  that  they  were  by  the  assumption  of 
jurisdiction  over  the  subject-matter  and  the  taking  of  such 
further  proceedings,  its  decision  in  that  respect  can  not  be 
attacked  collaterally.  Muncey  v.  Joesty  74  Ind.  409 ;  Stod- 
dard v.  Johnson,  75  Ind.  20 ;  Ricketts  v.  Spraker,  77  Ind.  371 
(374) ;  Tovm  of  Cicero  v.  Williamson,  91  Ind.  641  (542). 

Where  a  party  feels  himself  aggrieved  by  such  a  decision 
his  remedy  is  by  appeal.  R.  S.  1881,  section  5027.  An  in- 
junction in  such  acase  will  not  lie  unless  the  proceedings  are 
totally  void — that  is,  so  defective  as  to  be  a  mere  nullity. 
Board,  etc.,  v.  Hall,  70  Ind.  469  (474);  Paris  v.  Reynolds, 
70  Ind.  359  (366);  MuUikin  v.  City  of  Bloomington,  72  Ind. 
161  (166)  ;  Hume  v.  Little  Flat  Rock  Draining  Ass\  72  Ind. 
499  ;  Porter  v.  Stout,  73  Ind.  3 ;  Brocato  v.  Board,  etc.,  73 
Ind.  543  (545)  ;  Muncey  v.  Joest,  supra  ;  Stoddard  v.  John- 
son, supra;  Hume  v.  Conduitt,  76  Ind.  598 ;  Argo  v.  Barth- 
and,  80  Ind.  63  (66) ;  Million  v.  Board,  etc.,  89  Ind.  5 ; 
Heagy  v.  Black,  90  Ind.  534  ;  Cauldwell  v.  Curry,  93  Ind. 
363 ;  Smith  v.  Clifford,  99  Ind.  113;  Ely  v.  Board,  etc.,  112 
Ind.  361. 

Neither  will  an  injunction  be  granted  where  the  party  ap- 
plying has  an  adequate  remedy  by  appeal.  Houk  v.  Bar- 
(hold,  73  Ind.  21 ;  Caskey  v.  City  of  Greensburgh,  78  Ind.  233 ; 
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Sims  V.  CHty  of  Frankfort,  79  Ind.  446 ;  City  of  Madison  v. 
Smith,  83  Ind.  502 ;  Cauldwell  v.  Ourry^  supra. 

Where  notice  of  the  presentation  of  a  petition  for  a  high- 
way has  been  given  according  to  law,  all  parties  interested 
must,  at  their  peril,  give  attention  to  the  proceedings  which 
ensue,  and  if,  in  the  ordinary  course  of  events,  any  such 
party  fails  to  receive  actual  notice  of  the  petition,  no  cause 
is  thereby  afforded  for  the  stay  of  proceedings  by  injunction. 
If  irreparable  damage  is  likely  to  be  inflicted,  that  furnishes, 
a  cause  for  remonstrance  against  the  establishment  of  the 
highway.  R.  S.  1881,  sections  5009,  5010,  5019;  Denny  v. 
Bush,  95  Ind.  315. 

A  river,  lake,  or  watercourse  of  any  kind,  may  be  used 
as  a  monument,  when  appropriate  for  that  purpose,  in  the 
description  of  real  estate,  or  in  defining  a  boundary  line,  or 
line  of  road.  Hays  v.  State,  8  Ind.  425 ;  Willard  Convey- 
ancing. 405.  On  the  same  principle,  a  well  defined  marsh 
may  be  used  for  a  similar  purpose. 

The  word  "  about,"  where  the  context  limits  and  restrains 
its  meaning,  does  not  materially  impair  the  certainty  of  a 
description.      Corey  v.  Swagger,  74  Ind.  211. 

Technical  accuracy  is  not  necessary  in  the  description  of  a 
proposed  line  of  road.  It  is  enough  that  the  general  de- 
scription shall  be  such  that  a  surveyor  can,  witb  the  assist- 
ance of  the  points  definitely  named,  trace  and  designate  the 
proposed  route.     Conaway  v.  Ascherman,  94  Ind.  187. 

There  is  nothing  shown  authorizing  the  inference  that  the 
road  in  question  will  form  a  mere  cut  de  sac,  that  is,  a  way 
open  only  at  one  end.  But,  as  to  that,  it  may  be  noted  that 
the  weight  of  modern  authority  is  to  the  effect  that  a  cul  de 
sac  may,  in  certain  cases,  be  laid  out  and  established  as  a 
highway.  Sheaff  v.  People,  87  111.  189  (29  Am.  R.  49) ; 
People  V.  Kingman,  24  N.  Y.  559. 

Courts  will  take  judicial  notice  of  the  county  in  which  a 
public  highway  is  located,  where  the  lands  to  be  affected  by 
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it  are  described  by  sections^  townships  and  ranges. 
Clifford,  99  Ind.  US. 

The  judgment  is  afiSrmed^  with  costs. 

Filed  Dec  29, 1887. 
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Baughan  et  al.  v.  Baughan. 

Verdict. — Jury. —  Return  of  Two  Verdicts. — Venire  De  Novo. — Where  two 
verdicts  are  returned  by  a  jury,  one  for  the  plaintiff  for  the  amount  of 
his  demand,  and  the  other  for  the  defendant  on  a  set  off  and  counter- 
claim, the  jury  should  be  sent  back,  with  instructions  to  return  a  single 
▼erdict  on  all  the  issues;  but  where  this  is  not  done,  and  judgment  is 
rendered'  for  an  amount  arrived  at  by  deducting  the  amount  found  for 
the  defendant  from  that  found  for  the  plaintiff,  it  is  error,  and  a  venire 
de  novo  should  be  awarded. 

From  the  Delaware  Circuit  Court. 

T.  B.  Redding,  R.  8,  Gregory  and  A.  01  Silverburg,  for  ap- 
pellants. 
/.  Brovm,  W.  A,  Brown  and  G.  H,  Koons,  for  appellee. 

HoWK,  J. — In  this  case  appellee,  John  Baughan,  as  plain- 
tiff, sued  the  appellants,  William  and  James  Baughan,  as  de- 
fendants. In  his  complaint  plaintiff  declared  upon  a  written 
agreement,  executed  by  himself  and  defendants,  of  which  the 
following,  omitting  the  signatures,  is  a  copy :  "An  article  of 
agreement,  made  and  entered  into  between  John  Baughan,  Sr., 
and  William  Baughan.  The  said  John  Baughan  agrees  to  give 
to  the  said  William  Baughan  five  hundred  dollars  and  his 
household   goods;    and   for  and   in   consideration   of  said 
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amounts,  the  said  William  Baughan  agrees  to  take  care  of, 
maintain  and  support  the  said  John  Baughan  his  lifetime  in  a 
good  and  careful  manner,  and,  after  his  death,  the  said  Wil- 
liam is  to  decently  bury  him  and  pay  all  expenses.  If  said 
John  dies  seized  of  any  other  property,  said  William  is  to 
have  it  all,  including  property  and  moneys.  Said  William 
is  to  give  James  Baughan  as  surety  on  the  above  contract. 
Dated  this  7th  day  of  June,  1882." 

Plaintiff  alleged  in  his  complaint  that  he  had  in  all  re- 
spects performed  his  part  of  said  agreement,  and  had  de- 
manded that  the  defendant  should  take  care  of,  maintain  and 
support  him,  plaintiff;  but  that  defendant  William  Baughan 
had  failed  and  refused,  since  August  1st,  1885,  to  maintain, 
support  and  take  care  of  the  plaintiff;  that,  by  reason  of  the 
premises,  a  cause  of  action  had  accrued  to  plaintiff,  and  he 
was  damaged  in  the  sum  of  $1,000,  and  it  was  and  would  be 
reasonably  worth  that  sum  of  money  to  keep,  maintain  and 
take  care  of  plaintiff.     Wherefore,  etc. 

Defendants  answered  in  five  paragraphs,  of  which  the  first 
was  a  general  denial  of  the  complaint,  the  second  and  fifibh 
were  pleas  of  set-off,  the  third  stated  a  special  defence,  and 
the  fourth  paragraph  was  a  counter-claim,  wherein  defend- 
ants demanded  judgment  for  their  damages  in  the  sum  of 
$1,000. 

Plaintiff  replied  by  a  general  denial  of  the  affirmative  par- 
agraphs of  answer.  The  issues  joined  were  tried  by  a  jury, 
who  returned  into  court  two  general  verdicts,  each  signed  by 
their  foreman,  of  the  tenor  following,  to  wit :  (1)  "  We,  the 
jury,  find  for  the  plaintiff  and  assess  his  damages  in  the  sum 
of  eight  hundred  dollars."  (2)  "We,  the  jury,  find  for  the 
defendants  on  the  counter-claim  and  set-off,  and  assess  the 
damages  in  the  sum  of  three  hundred  dollars." 

Over  defendants'  motions  for  a  venire  de  novo  and  for  a 
new  trial,  the  court  rendered  judgment  that  plaintiff  recover 
of  the  defendants  the  sum  of  five  hundred  dollars,  together 
with  his  costs,  taxed  at  $ ,  etc. 
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The  first  error  of  which  complaint  is  here  made  in  argu- 
ment by  defendants'  learned  counsel,  is  the  overruling  of  the 
motion  for  a  venire  de  novo. 

We  are  of  opinion  that  this  error  is  well  assigned,  and  that 
on  account  of  such  error  the  judgment  of  the  trial  court  can 
not  stand,  but  must  be  reversed.  The  rule  is  ahnost  ele- 
mentary which  requires  that  the  judgment  must  follow  the 
verdict.  In  apparent  recognition  of  this  rule  the  plaintiff 
moved  for  a  judgment  on  the  verdict  in  the  sum  of  $600,  and 
the  court  sustained  the  motion.  The  verdict  for  f  500,  although 
that  may  have  been,  and,  perhaps,  was,  the  sum  at  which  tlie 
jury  intended  to  assess  plaintiff's  damages,  was  not  the  ver- 
dict of  the  jury,  but  that  of  the  court.  It  is  easy  enough  to 
see  by  what  process  the  court  arrived  at  the  amount  of  its 
verdict.  We  know  of  no  law  or  rule  of  practice  which 
authorized  the  court  to  do  what  it  manifestly  did,  in  order  to 
arrive  at  the  sum  for  which  judgment  was  rendered. 

If  the  court  thought,  when  the  two  verdicts  were  returned, 
that  they  would  have  to  be  corrected  by  deducting  one  of 
them  from  the  other  so  as  to  make  but  one  verdict,  whereon 
judgment  might  be  rendered,  the  court  ought  not  to  have 
discharged  the  jury,  but  they  should  have  been  sent  back  to 
their  room  under  proper  instructions  to  return  a  single  ver- 
dict on  all  the  issues  in  the  cause.  This  not  having  been 
done  at  the  proj)er  time,  we  are  of  opinion  that,  as  judg- 
ment could  not  be  rendered  on  the  two  verdicts  returned  by 
the  jury,  the  court  clearly  erred  in  overruling  defendants' 
motion  for  a  venire,  de  novo.  We  have  often  held  that,  where 
the  verdict  of  the  jury  is  imperfect,  uncertain  or  incomplete, 
a  motion  for  a  venire  de  novo  must  be  sustained.  Bosseker  v. 
QrameTj  18  Ind.  44;  Jenkins  v.  Parkhill,  25  Ind.  473;  Ride- 
nour  V.  Miller,  83  Ind.  208 ;  Carver  v.  Carver,  83  Ind.  368 ; 
Bunnell  v.  Bunnell,  93  Ind.  595 ;  Pittsburgh,  etc.,  R.  W.  Co. 
V.  Hixon,  110  Ind.  225. 

Our  civil  code  provides  that  in  all  actions  the  jury  may, 
in  their  discretion,  unless  otherwise  directed  by  the  court. 
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return  either  a  geoeral  or  special  verdict.  Section  546,  R. 
S.  1881.  But  the  jury  are  not  authorized,  by  any  provision 
of  the  code,  to  return  two  general  verdicts  or  two  special 
verdicts  in  the  same  action.  In  the  case  in  hand,  the  court 
ought,  we  think,  to  have  set  aside  the  two  verdicts  returned 
by  the  jury,  and  to  have  awarded  a  venire  de  novo. 

This  conclusion  renders  it  unnecessary  for  us  to  consider 
now  any  other  error  of  which  defendants  complain  in  their 
briefs  of  this  cause. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  motion  for  a  venire 
de  novo. 

Note. — The  death  of  the  plaintiff,  since  the  submission  of 
this  cause,  having  been  suggested,  the  clerk  will  enter  this 
judgment  as  of  the  May  term,  1887,  of  this  court. 

Filed  Feb.  15,  1888. 

On  Petition  for  a  Eehearino. 

Elliott,  J. — We  adhere  to  our  opinion  that  the  verdict 
in  this  case  is  not  such  as  a  judgment  can  be  pronounced 
upon,  and  that  the  motion  for  a  venire  de  novo  should  have 
been  sustained. 

It  is  not  possible  on  the  face  of  the  verdict  to  determine 
what  the  judgment  shall  be,  for  it  can  not  be  ascertained 
whether  the  jury  intended  to  award  a  recovery  to  the  plain- 
tiff or  to  the  defendant.  If  the  defendant  was  entitled  to 
three  hundred  dollars,  as  the  jury  find,  on  his  counter-claim, 
then,  of  course,  the  plaintiff  could  not  recover;  if,  on  the 
other  hand,  the  plaintiff  was  entitled  to  recover  eight  hun- 
dred dollars — and  so  the  jury  find — the  defendant  could 
not  recover  anything  on  his  counter-claim.  In  this  state  of 
conflict  in  the  finding  of  the  jury,  the  only  thing  for  the 
trial  court  to  do,  after  receiving  the  verdict,  was  to  award  a 
venire  de  novo.  Doubtless  that  court  might  properly  have 
ordered  a  correction  of  the  verdict  before  the  discharge  of 
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the  jury,  but  after  their  discharge  this,  of  course,  could  not 
be  done. 

Petition  overruled. 

Filed  May  19, 1888. 


No.  13,152. 

The  City  of  Frankfort  v.  Aughe. 

MuNiciFAii  Corporation. — Intoxiealing  Liquor. — License, — Municipal  cor- 
porations have  power  to  exact  a  license  from  one  who  has  a  State  or 
county  license,  as  well  as  from  all  other  persons  who  keep  shops  for  the 
sale  of  intoxicating  liquors  to  be  used  on  the  premises. 

Same. — SUUutory  Offences. — Can  Not  be  Made  Punishable  by  Ordinance. — Sec- 
tion 1640,  B.  S.  1881,  prohibiting  towns  and  cities  from  making  acts 
punishable  by  ordinance  which  are  made  public  offences  and  punishable 
by  the  State,  does  not  apply  to  an  ordinance  providing  a  punishment 
for  selling  intoxicating  liquor  without  first  procuring  a  license  from  the 
town  or  city,  that  not  being  an  offence  under  the  statutes  of  the  State. 

Same. — Pleading. — In  a  complaint  to  recover  a  penalty  fixed  by  ordinance, 
it  is  sufiicient  to  recite  the  number  of  the  section  violated,  without  set- 
ting it  out.  If  the  defendant  predicates  his  defence  on  the  invalidity 
of  the  ordinance  be  must  bring  it  forward. 

From  the  Clinton  Circuit  Court. 

O.  E.  Brumbaugh  and  F.  Beale,  for  appellant. 
J.  C.  Suit  and  W,  R.  Moore,  for  appellee. 

Mitchell,  C.  J. — The  city  of  Frankfort  complained  of 
Aughe^  before  the  mayor,  and  charged  that  the  defendant 
had  theretofore  unlawfully  sold  intoxicatii^  liquor  within 
the  limits  of  the  city,  without  having  first  procured  a  license 
authorizing  such  sale.     The  sale  is  alleged  to  have  been 
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made  in  violation  of  sections  1  and  4  of  an  ordinance  duly 
adopted  by  the  mayor  and  common  council  of  the  city. 

The  proceeding  having  come  into  the  circuit  court,  on  ap- 
peal, a  demurrer  was  sustained  to  the  complaint.  The  cor- 
rectness of  this  ruling  is  the  only  question  involved  in  the 
present  appeal. 

The  complaint  is  assailed  (1)  because  it  contains  no  allega- 
tion that  Aughe  had  been  licensed  under  the  laws  of  the 
State  to  sell  intoxicating  liquors  in  a  less  quantity  than  a 
quai*t  at  a  time,  with  the  privilege  of  permitting  them  to  be 
drank  on  the  premises  where  sold,  (2)  because  the  offence 
charged  is  an  offence  against  the  statute  of  the  State,  and  it 
is  insisted  that  a  suit  to  enforce  a  city  ordinance,  prohibiting 
the  sale  complained  of,  was  within  the  prohibition  of  section 
1640,  R.  S.  1881,  which  prohibits  the  making  of  an  act  pun- 
ishable by  a  city  ordinance  which  has  been  made  punishable 
by  a  statute  of  the  State. 

The  first  objection  is  fully  met  and  overthrown  by  what 
was  said  in  the  recent  well  considered  case  of  Lutz  v.  City 
of  Orawfordavilley  109  Ind.  466.  The  conclusion  arrived  at 
there  was,  "  that  municipal  corporations  are  invested  with 
power  to  exact  licenses  from  persons  who  have  State  or  county 
licenses,  as  well  as  all  other  persons  who  keep  shops  for  the 
sale  of  intoxicating  liquor  to  be  used  on  the  premises." 

Adhering  to  the  conclusions  thus  stated,  it  follows  that  it 
was  quite  immaterial  whether  Aughe  had  been  licensed  or 
not  under  the  laws  of  the  State. 

If  it  be  conceded  that  the  power  of  municipal  corpora- 
tions to  exact  licenses  extends  only  to  those  persons  who  sell 
liquor  to  be  drank  on  or  adjacent  to  their  premises,  still, 
since  the  city  had  the  power  to  pass  an  ordinance  regulating 
sales  and  exacting  licenses,  we  must  pi*esume  that  the  ordi- 
nance, which  the  demurrer  admits  the  defendant  violated, 
was  such  an  ordinance  as  the  city  had  the  power  to  pass. 
The  conclusion  follows  that  the  demurrer  admits  the  adop- 
tion of  an  ordinance  by  the  city  which  it,  presumably,  had 
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the  authority  to  pass^  and  that  the  defendant  violated  sec- 
tions 1  and  4  of  that  ordinance. 

Under  section  3066,  R.  S.  1881,  it  is  not  necessary  to  file 
a  copy  of  the  ordinance,  or  sections  thereof,  alleged  to  have 
been  violated,  with  the  complaint.  It  is  sufficient  to  recite 
the  number  of  the  section  or  sections  violated. 

The  effect  of  the  statute  above  mentioned  is,  to  require 
the  defendant,  if  he  claims  that  the  particular  sections,  which 
he  admits  he  violated,  are  invalid,  to  bring  the  matter  of 
their  invalidity  forward  by  way  of  defence. 

The  second  objection  urged  against  the  complaint  is  set- 
tled adversely  to  the  defendant  below  by  the  rulings  in 
Clevenger  v.  Toton  of  Rushvillej  90  Ind.  258,  and  Seller  v.  City 
of  Orawfordamlley  90  Ind.  262. 

In  both  of  the  above  cases  it  was  held  that  section  1640, 
which  prohibits  towns  or  cities  from  making  acts  punishable 
by  ordinance  which  are  made  public  offences  and  punishable 
by  the  State,  did  not  apply  to  ordinances  such  as  that  in 
question,  because  there  was  no  statute  of  the  State  making 
it  a  public  offence  to  sell  intoxicating  liquor  without  first 
procuring  a  town  or  city  license. 

The  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  with  costs. 

Filed  March  7, 1888. 
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JiJ  ^  No.  12,668. 

137    672  * 

139    485 

Hutchins  v.  Weldin.. 

CoNTBACT. — Against  Good  Morals, — Public  Policy, — Repkvin, — Where  the 
owner  of  personal  property  parts  with  the  possession  thereof  under  a 
contract  which  b  against  good  morals  and  void  as  against  public 
policy,  the  law  will  not  aid  him  to  recover  the  possession  of  such  prop- 
erty, but  will  leave  the  parties  in  the  situation  in  which  they, have 
placed  themselves. 

Instructions  to  Juby. — Reversal  of  JudgmerU, — Where  all  the  instructions 
given,  considered  as  an  entirety,  state  the  law  applicable  to  the  case, 
the  judgment  will  not  be  reversed  because  of  mere  inaccuracies  or  loose 
expressions  in  any  of  the  instructions,  separately  considered. 

From  the  Steuben  Circuit  Court. 

J,  A.  Woodhull  aud  W.  M,  Brovm,  for  appellant. 
J,  M.  Somers,  for  appellee. 

HowK,  J. — This  was  an  action  of  replevin  brought  by 
appellant,  Hutchins,  as  plaintifiF,  against  appellee,  Weldin,  as 
defendant,  to  recover  the  possession  of  one  dark  bay  mare 
of  the  value  of  $50,  of  which  mare  plaintiff  alleged  he  was 
the  owner  and  entitled  to  the  possession,  and  that  defendant 
had  possession  of  such  mare  without  right,  and  unlawfully 
detained  the  same  from  plaintiff. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  defendant,  and,  over  plaintiff's  motion 
for  a  new  trial,  judgment  was  rendered  on  the  verdict. 

Plaintiff  appeals  to  this  court,  and  assigns  here  as  error 
the  overruling  below  of  his  motion  for  a  new  trial.  In  this 
motion  a  number  of  causes  were  assigned  for  such  new  trial, 
but  the  causes  chiefly  relied  upon  here  by  plaintiff's  learned 
counsel  for  the  reversal  of  the  judgment  below  are  alleged 
errors  of  law  occurring  at  the  trial  in  giving  the  jury,  at  de- 
fendant's request,  the  following  instructions,  to  wit : 

"  3,  It  is  a  principle  of  law  that  a  man,  who  takes  an 
active  part  in  leading  others  into  error,  can  not  ask  that  the 
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'Consequences  of  his  mistake  be  thrown  on  others.  It  is,  also, 
a  well  settled  principle  of  law,  that  when  an  act  is  done  or  a 
statement  made  by  a  person,  which,  if  denied  by  him,  would 
work  an  injury  to  others,  whose  conduct  had  been  influenced 
by  the  act  or  statement,  the  character  of  an  estoppel  attaches, 
and  he  will  not  be  allowed  to  make  such  denial. 

"  4.  If  the  contract  of  sale  under  which  this  property  is 
>claimed  is  void,  it  is  because  it  is  contrary  to  public  policy ; 
it  is,  therefore,  subject  to  all  the  limitations  which  sound 
public  policy  may  dictate ;  and  courts  will  treat  such  contract 
in  the  manner  which  will  be  most  consistent  with  sound 
public  policy,  and  best  calculated  to  suppress  and  discourage 
such  violations  of  larw.  One  qualification  of  the  rule  is,  that 
the  rule  itself  shall  not  be  made  an  engine  of  wrong  and 
injury  in  the  hands  of  a  wrong-doer  against  an  innocent 
party.  It  can  never  be  good  policy  to  punish  the  innocent 
for  the  crimes  of  the  guilty ;  hence,  the  rule  can  not  be  set 
up  to  the  prejudice  of  any  party  innocent  of  all  participation 
in  the  wrong,  or  whose  rights  have  been  acquired  without 
notice  of  it ;  and  it  is  a  well  settled  principle  of  law  that, 
where  goods  are  obtained  by  fraud  or  under  fraud,  or  under 
circumstances  which  would  render  the  sale  void  between  the 
vendor  and  vendee,  and  the  vendor,  has  furnished,  however 
innocently,  to  the  vendee  any  of  the  evi<Jences  of  ownership 
calculated  to  mislead  a  purchaser,  and  the  goods  are  purchased 
bona  fide  from  the  fraudulent  vendee,  relying  upon  such  evi- 
dences of  ownership,  such  innocent  purchaser  will  hold  as 
against  the  original  vendee  (vendor?).'^ 

Appellant's  counsel  contend,  as  we  understand  their  argu- 
ment, that  the  judgment  below  should  be  reversed  and  a  new 
trial  granted,  because,  they  say,  the  instructions  quoted  were 
wholly*  inapplicable  to  the  evidence  and  issues  of  the  case,  and 
tended  to  mislead  and  confuse  the  jury,  and  to  prejudice  them 
against  the  appellant.  Counsel  do  not  claim  that  these  in- 
structions, considered  merely  as  abstract  legal  propositions. 
Vol.  114.— 6 
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were  erroneous^  bqt  they  say,  substantially,  that,  although 
correct  principles  of  law  may  be  enunciated  therein,  both  in- 
structions were  foreign  to  the  issues  in  the  cause,  and  had  no 
apph'cation  whatever  to  the  case  made  by  the  evidence.  We 
do  not  agree,  Jiowever,  with  the  views  of  plaintiff's  counsel 
in  reeard  to  the  facts  of  this  case.  Plaintiff  claimed  that  he 
was  the  owner,  and  entitled  to  the  possession,  of  the  prop- 
erty described  in  his  complaint ;  and,  further,  that  defendant 
had  possession  of  such  property  without  right,  and  unlaw- 
fully detained  the  same  from  plaintiff.  Of  course,  plaintiff 
had  the  burden  of  establishing  by  sufficient  evidence  his 
claim  to  the  property  in  controversy. 

We  have  carefully  examined  and  considered  all  the  evi- 
dence appearing  in  the  record.  The  evidence  is  in  much 
conflict,  it  is  true,  on  some  of  the  questions  at  issue  between 
the  parties;  but  while  this  is  so,  it  can  not  be  denied  that 
there  was  evidence  before  the  jury  which,  if  believed,  author- 
ized them  to  find  that  the  plaintiff  herein,  by  an  executed 
contract  of  his  own  seeking  and  making,  had  parted  with  his 
title  to  and  right  to  the  possession  of  the  mare  in  controversy 
to  one  Jacob  Whetstone  before  the  commencement  of  this 
action. 

We  need  not  state  what  this  contract  was,  as  shown  by  the 
evidence,  further  than  to  say  that  it  was  fully  executed  by 
both  the  parties  thereto,  and  plaintiff  got  all  the  consider- 
ation for  the  mare  he  bargained  for.  But  the  contract  was 
contra  bonos  moreSy  and  void,  as  against  public  policy.  Root 
V.  Stevenson^ 8  Advi'r,  24  Ind.  115;  Dumont  v.  Duforty  27  Ind. 
263;  Dams  v.  Leonard,  69  Ind.  213. 

Upon  this  point  the  court,  of  its  own  motion,  charged  the 
jury,  in  effect,  that  if  they  believed  from  the  evidence  that 
such  contract  was  executed  by  the  delivery  of  the  mare  to 
Whetstone  after  he  had  complied  with  the  terms  of  plain- 
tiff's proposal,  "  the  law  in  such  a  case  will  leave  the  parties 
just  where  it  finds  them.  *  *  *  *  If  the  contract  has  not 
been  executed,  it  will  not  be  enforced ;  if  it  has  been  exe- 
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cQted,  the  law  will  not  extend  relief."  Where  a  contract,  void 
as  against  sound  morals  or  public  policy,  has  been  fully  exe- 
cuted by  both  parties,  and  suit  brought  ui^der,  upon  or  against 
such  contract,  ^^ potior  est  conditio  defendentis.'' 

We  are  of  opinion  that  the  instructions  of  the  court  given 
at  defendant's  request,  when  construed  in  connection  with 
those  given  of  the  court's  own  motion,  as  an  entirety,  as  they 
must  be  under  our  decisions,  could  not  and  did  not  mislead 
or  confuse  the  jury,  nor  prejudice  them  against  the  plaintiff, 
and  they  were  certainly  applicable  to  some  of  the  phases  of 
the  case  as  presented  by  the  evidence.  When  all  the  instruc- 
tions given  are  considered  with  reference  to  each  other  and 
as  an  entirety,  it  will  be  found  that  they  presented  to  the 
jury  a  correct  statement  of  the  law  applicable  to  this  case, 
&ir  alike  to  plaintiff  and  defendant,  and  were  not  calculated 
to  mislead  the  jury.  In  such  case,  as  we  have  often  decided, 
the  judgment  below  will  not  be  reversed  because  of  mere  in- 
accuracies or  loose  expressions  in  any  of  the  instructions,  sep- 
arately considered.  Deig  v.  Morehead,  110  Ind.  451,  and 
cases  there  cited. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,,  with  costs. 

FUed  March  8, 18S& 
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No.  12,833. 

Morrison  et  al.  v.  Jaooby  et  al. 

Tax  Sale.— AercAowr'a  Lien.—  Void  Sale.— The  statutes  of  this  State  vest 
in  the  purchaser  at  a  tax  sale,  whether  he  holds  under  a  deed  or  under 
a  certificate  merely,  a  lien  upon  the  land  upon  which  the  taxes  were 
leviable,  in  all  cases  except  where  the  sale  is  void  because  the  land  was 
not  subject  to  taxation,  or  because  the  taxes  had  been  paid  before  sale, 
or  because  the  description  is  not  sufficient  to  identify  the  land. 

Same. —  Injunction. —  Oomptotn^ — Tender. —  Bringing  Money  into  Couri. —  A 
complaint  to  enjoin' the  execution  of  a  deed  to  the  purchaser  at  a  tax 
sale  is  bad  unless  it  shows  a  sufficient  tender,  and  that  the  tender  is 
kept  good  by  bringing  the  money  into  court.  An  averment  that  the 
plaintiff  is  ready  and  willing  to  pay,  and  offers  to  pay,  whatever  sum 
shall  be  adjudged  to  be  due  the  certificate- holder,  but  not  showing  that 
the  money,  is  brought  into  court,  is  insufficient. 

ifli  380  From  the  Kosciusko  Circuit  Court. 

L.  H.  Haymond  and  L.  W.  Royse,  for  appellants. 
J,  8.  FrazeVy  W.  D.  jPraeer,  L,  C.  Jacoby,  J.  Morris  and 
J.  M.  Barrett,  for  appellees. 

Elliott,  J. — Lands  of  the  appellees  were  sold  for  taxes 
and  bought  by  the  appellant  Morrison.  Certificates  were 
issued  to  him  by  the  proper  officer.  From  these  sales  the 
appellees  seek  relief  in  this  suit.  Their  complaint  shows 
that  the  sales  were  ineffectual  to  convey  title,  but  it  does  not 
show  that  the  lands  were  not  subject  to  taxation,  nor  that  the 
description  was  not  sufficient  to  identify  the  land,  nor  that 
the  taxes  had  been  paid.  The  relief  prayed  is  an  injunction 
against  the  appellants,  restraining  the  officers  from  executing 
a  deed  to  Morrison  on  the  certificate  issued  to  him. 

The  burden  of  showing  that  land  was  not  subject  to  tax- 
ation, and  that  it  was  not  described,  as  well  as  that  the  taxes 
were  paid,  is  on  the  party  who  resists 'the  enforcement  of  the 
lieu.  Scott  V.  MillikaUy  104  Ind.  75 ;  Earle  v.  Simons,  94  Ind. 
573.  The  presumption  on  these  points  is,  therefore,  against 
the  appellees. 

An  illegal  sale  may  be  avoided  and  the  acquisition  of  title 
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prevented  where  there  are  irregularities  in  the  proceedings 
of  the  officers ;  but  the  avoidance  of  the  sale  for  such  cause, 
or  for  similar  causes,  does  not  destroy  the  lien  of  the  State, 
to  which  the  purchaser  is  subrogated.  A  sale  may  be  totally 
ineffectual  to  convey  title  and  yet  carry  the  lien.  The  only 
causes  which  will  so  completely  impair  the  efficacy  of  a  sale 
as  to  destroy  the  lien  are  those  specifically  enumerated  in  the 
statute. 

The  policy  of  the  law  is  to  compel  the  payment  of  taxes, 
and  to  attain  this  end,  penalties  are  imposed  upon  the  citizens 
who  fail  to  pay  their  taxes  as  the  law  requires.  It  is  ob- 
vious that  if  no  penalty  were  attached  there  would  be  no 
compulsion,  and  revenues  essential  to  the  conduct  of  the  gov- 
ernment could  not  be  collected.  Recognizing  this  principle, 
we  have  in  many  cases  held  that,  although  a  sale  may  not  be 
sufficient  to  carry  title,  it  will,  nevertheless,  be  sufficient  to 
carry  a  lien,  and  with  it  the  right  to  the  penalty  provided  by 
law.  The  general  doctrine  upon  this  subject  is  so  well  and 
strongly  stated  by  Niblack,  J.,  in  St.  Clair  v.  McQure,  111 
Ind.  467,  and  so  fully  applies  here,  that  we  quote  what  was 
there  said : 

"  In  the  recent  case  of  State,  ex  reL,  v.  Casteet,  110  Ind. 
174,  it  was,  upon  full  consideration  and  a  careful  review  of 
our  decided  cases,  held  that,  under  section  6487,  R.  S.  1881, 
when  construed  in  connection  with  other  provisions  relating 
to  the  same  subject,  there  were  only  three  contingencies  in 
which  the  sale  of  lands  for  delinquent  taxes  is  absolutely 
void — that  is  to  say,  ineffectual  for  any  purpose — the  first 
being  where  the  lands  shall  not  have  been  liable  to  taxation ; 
the  second  where  the  taxes  have  been  paid  before  the  sale ; 
and  the  third  where  the  description  on  the  tax  duplicate  is  so 
imperfect  as  to  fail  to  identify  the  land.  It  was  further  held 
that,  under  the  succeeding  section  (6488),  the  lien,  which  the 
State  has  on  the.  lands  so  sold,  is,  in  all  other  cases,  trans- 
ferred to,  and  vested  in,  the  purchaser,  his  heirs  or  assigns; 
and  that,  in  case  the  sale  fails  to  convey  title,  the  amount 
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paid  by  the  purchaser  may  be  recovei-ed  back  by  the  enforce- 
ment of  his  acquired  lien  against  the  lands. 

"  These  holdings  led  us  to  the  very  natural  conclusion  that 
no  sale  of  lands  for  taxes  due,  which  transfers  to,  and  vests 
the  lien  of  the  State  in,  the  purchaser,  can  properly  be  treated 
as,  or  adjudged  to  be,  a  void  sale,  and  to  that  conclusion  we 
still  adhere. 

"  Our  cases  have  quite  uniformly  recognized  the  doctrine 
that  if  the  taxpayer  has  suflScient  personal  property  to  pay 
his  taxes  at  the  time  his  lands  are  sold  to  pay  them,  the  sale 
is  ineffectual  to  convey  title ;  but  the  rule  of  decision  that 
the  sale  of  lands  for  taxes,  under  such  circumstances,  trans- 
fers to  the  purchaser  the  lien  of  the  State,  is  quite,  if  not 
equally,  well  recognized.  Ward  v.  Montgomery,  57  Ind.  276; 
Flinn  v.  ParsonSy  60  Ind.  573 ;  Hoabrook  v.  Schooley,  74  Ind. 
51 ;  Bender  v.  Stewart,  75  Ind.  88;  Lawson  v.  Hilgenberg, 
77  Ind.  221 ;  Sloan  v.  Sewell,  81  Ind.  180;  Parker  v.  God- 
dard,  SI  Ind.  294 ;  Orecelivs  v.  Mann,  84  Ind.  147  ;  Jenkins 
V.  Rice,  84  Ind.  342 ;  Schrodt  v.  Deputy,  88  Ind.  90 ;  Locke 
V.  Catleit,  96  Ind.  291  ;  Hilgenberg  v.  Board,  etc.,  107  Ind. 
494;  Ludlow  v.  Ludlow,  109  Ind.  199;  State,  exrel.,  v.  Cas- 
teel,  supra, 

"  This  doctrine,  and  the  rule  of  decision  stated,  rest  upon 
the  established  theory  that  where  a  taxpayer  owns  both  real 
and  personal  property,  the  latter  is  primarily  liable  for  all 
the  taxes  assessed  against  him,  but  that  a  lien  nevertheless 
attaches  to  the  real  estate  for  accruing  taxes,  by  which  it  be- 
comes secondarily,  and,  if  need  be,  ultimately,  liable  for  the 
payment  of  such  taxes,  and  upon  the  further  theory  that  the 
Hen  which  so  attaches  is  not  divested  by  the  failure  of  Ihe 
proper  ofiScer  to  seize  and  sell  personal  property,  but  is  trans- 
ferred to,  and  vested  in,  the  purchaser  when  the  real  estate 
is  sold  for  the  non-payment  of  the  taxes.^' 

In  McKeen  v.  Haskell,  108  Ind.  97,  it  was  held,  in  accord- 
ance with  the  general  principle  asserted  by  our  cases,  that, 
where  a  lien  is  transferred  to  the  purchaser,  although  the 
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sale  does  not  carry  title^  the  purchaser  is  entitled  to  the  pen- 
alty prescribed  by  law. 

It  was  said  in  Scott  v.  Millikan,  supra,  in  speaking  of  the 
lien,  that  "  It  has  been  held,  and  properly  so,  that  these  stat- 
utes do  not  authorize  the  purchaser  at  a  tax  sale  to  institute 
proceedings  and  enforce  such  a  lien  and  recover  the  increased 
penalties  during  the  two  years  allowed  for  redemption,  but 
that  in  an  action  by  the  land-owner,  even  before  the  expiration 
of  the  two  years,  the  purchaser  will  be  protected.  Montgomery 
V.  Aydelotte,  95  Ind.  144 ;  Reed  v.  Earhart,  88  Ind.  159. 
See,  also,  Brown  v.  Fodder,  81  Ind.  491.'^ 

In  Peckham  v.  Millikan,  99  Ind.  352,  the  question  was  fully 
examined  and  a  like  conclusion  reached,  and  this  is  true  of 
Helms  V-  Wagner,  102  Ind.  S85.  The  reason  upon  which  the 
decisions  rest  is  thus  stated  in  Scott  v.  Millikan,  supra:  ^^  The 
purpose  of  these  statutes  is  to  facilitate  the  collection  of  taxes, 
by  inflicting  penalties  upon  the  delinquent  owner,  and  holding 
out  a  reward  ^o  the  purchaser." 

The  provisions  of  the  statute  are  in  themselves  quite  clear. 
The  act  of  1881,  with  much  particularity,  provides  on  what 
terms  land  may  be  redeemed  before  a  deed  is  executed,  grad- 
uating the  penalty  according  to  the  length  of  time  the  tax- 
payer suffers  his  land  to  remain  unredeemed.  R.  S.  1881, 
section  6466.  The  act  of  1872  was  even  more  stringent  and 
explicit  in  its  provisions.  1  R.  S.  1876,  pp.  118, 129.  The 
act  of  1883  carries  out  the  same  general  principle.  Acts  of 
1883,  p.  96. 

It  can  not,  therefore,  be  doubted  that  the  policy  of  our 
revenue  laws  is  to  induce  purchaser  to  buy  at  tax  sales,  and 
to  compel  the  citizens  to  pay  their  taxes.  For  this  reason  re- 
ward is  offered  the  purchaser  and  a  penalty  visited  on  the  de- 
linquent citizen. 

In  furtherance  of  this  general  policy,  the  Legislature  pro- 
vided for  the  security  of  the  purchasers  by  enacting  that  if 
the  title  failed  they  should  have  a  lien  for  taxes,  interest. 
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penalties  and  costs.     This  provision  is  embodied  in  the  acts 
of  1872,  1881  and  1883. 

In  all  of  the  cases  we  have  cited,  as  well  as  in  many  others^ 
'  it  has  been  uniformly  held  that  the  lien  of  the  State  will  pass 
to  the  purchaser,  even  though  the  sale  does  not  give  the 
slightest  ground  to  an  absolute  title.  The  principle  has  beea 
applied  to  sales  of  property  at  private  sale.  Mc  Whinney  v.  dt'if 
of  IndianapoliSy  98  Ind.  182 ;  Peekham  v.  Millikany  supra. 
It  has  been,  indeed,  applied  in  almost  every  form  which  the 
question  could  assume.  Sloan  v.  Sewell,  81  Ind.  180,  and 
cases  cited;  Oidbertaon  v.  Munson,  104  Ind.  451;  Watkins^ 
V.  Winings,  102  Ind.  330. 

The  current  of  judicial  opinion  runs  with  our  own.  The 
Supreme  Court  of  Kansas  has  declared  in  many  cases  that 
the  lien  of  the  State  vests  in  the  purchaser.  In  the  latest  of 
these  cases  it  was  held  that  the  purchaser  might  enforce  the 
lien  for  taxes,  interest,  penalty  and  costs,  although  the  deed 
was  void  on  its  face.  Stetson  v.  F^eemany  14  Pao.  Rep.  256  ; 
Smith  v.  Smith,  15  Kans.  290 ;  Belz  v.  JJird,  31  Kans.  139 ; 
Harris  v.  O&rran,  32  Kans.  580. 

In  Barke  v.  Early,  72  Iowa,  273,  it  was  held  that^ 
although  the  sale  was  invalid,  yet  the  defendants  were  en- 
titled to  ^^  recover  all  taxes  for  which  the  land  was  sold,  and 
taxes  subsequently  paid  by  them,  with  penalties,  interest  and 
costs,  provided  by  the  statute  to  be  paid  upon  redemption 
from  a  tax  sale." 

The  subject  was  fully  discussed  in  MoLaran  v.  Moore,  60 
Miss.  376,  and  it  was  said,  in  speaking  of  counsePs  argu* 
ment  that  there  was  no  authority  to  sell :  '^  This  is  true,  and 
because  of  want  of  power  no  title  to  the  land  passed  by  the 
conveyance,  and  for  this  reason  complainant  failed  to  recover 
the  land  in  ejectment.  But  title  or  a  valid  conveyance  is  not 
necessary  to  the  enforcement  of  the  statutory  lien.  On  the 
contrary,  if  a  valid  conveyance  could  be  shown,  it  would  be 
fatal  to  the  complainant^s  bill,  for  no  man  may  enforce  a  lien 
upon  his  own  lands.     There  can  not  be  degrees  of  voidness^ 
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and  one  void  title  is  necessarily  as  ineffectual  as  another.  A 
sale  by  the  collector  under  a  void  assessment^  or  for  taxes 
levied  at  the  wrong  time  or  place^  or  a  sale  made  at  a  wrong 
time,  would  all  be  void ;  but  neither  a  valid  assessment,  l^vy, 
nor  sale  is  necessary  to  support  the  claim  to  the  lien  conferred 
by  section  1718,  as  has  been  distinctly  declared  in  the  cases 
heretofore  cited/' 

In  other  cases  the  question  is  discussed  by  the  court  from 
whose  opinion  we  have  quoted.  Oogbum  v.  Hunt,  56  Miss. 
718 ;  Mayer  v.  Peebles,  68  Miss.  628. 

The  court,  in  While  v.  Shell,  84  Mo.  569,  speaking  of 
counsePs  argument  that  a  void  sale  did  not  transfer  a  lien, 
said :  '^  This  line  of  argument  at  once  sets  at  defiance  and 
nullifies  the  statute  above  quoted ;  for  if  the  proceedings  are 
regular,  the  tax  purchaser  will  get  the  title,  and  he  could  not 
rightfully  be  defeated  in  any  action  by  or  against  him  to  re- 
cover the  property .'* 

Our  conclusion  on  this  branch  of  the  case  is,  that  the  stat- 
utes, since  1872,  secure  to  the  purchaser  at  a  tax  sale,  not  void 
for  the  reasons  expressly  enumerated  in  the  statute,  a  lien 
upon  the  land  upon  which  the  taxes  were  leviable. 

This  lien,  as  is  evident  from  the  statutes  and  from  our  de- 
cisions, vests  in  the  purchaser  holding  under  a  certificate.  B. 
a  1881,  section  6466;  1  R.  8.  1876,  p.  124;  Acts  of  1883, 
p.  96. 

If  there  were  any  doubt  on  the  general  provisions  it  is  dis- 
pelled by  the  clause  which  reads  thus :  ^'  In  case  the  party 
purchasing  the  land,  or  his  assigns,  fail  to  take  a  tax  deed 
for  the  land  so  purchased,  within  six  months  after  the  expira- 
tion of  the  two  years,  no  interest  shall  be  charged  or  collected 
from  the  redemptioner  after  that  time.''  Section  6466, 
supra. 

It  is  a  fiimiliar  rule  of  statutory  construction,  that  no  word 
or  clause  of  a  statute  shall  be  deemed  meaningless  if  it  can 
be  possibly  avoided,  and  this  clause  would  be  meaningless  if 
only  purchasers  holding  under  a  deed  were  entitled  to  the 


90  SUPREME  COURT  OF  INDIANA, 

Morrison  ei  aL  v,  Jacobj  ei  aL 

benefit  of  the  general  statutory  provisions.  But  statutes  are 
to  be  construed  as  forming  a  uniform  system,  and  so  con- 
struing the  statutes  for  the  collection  of  taxes,  this  clause 
finds  an  appropriate  place.  Robinson  v.  Rippey^  111  Ind. 
112,  and  cases  cited. 

We  agree  with  the  appellants'  counsel  that  the  lien  of  the 
State  passed  to  Morrison,  because  the  complaint  does  not 
show  that  the  sale  was  void  for  anvof  the  reasons  enumerated 
in  the  statute.  While  agreeing  with  counsel  upon  this  point, 
and  upon  the  additional  point  that  a  tender  was  necessary,  we 
can  not  agree  that  the  complaint  does  not  show  an  offer  of 
the  proper  amount.  It  is  true  that  the  exact  amount  is  not 
stated,  but  it  is  averred  that  it  was  ^'  the  full  amount  of  taxes, 
interest,  penalty,  costs  and  charges."  This  averment  is  un- 
certain, but  the  remedy  for  uncertainty  is  seldom  by  demur- 
rer. In  a  very  great  majority  of  cases  the  appropriate  remedy 
for  the  defect  under  immediate  mention  is  by  a  motion  to 
make  more  specific.  That  is  the  appropriate  remedy  in  this 
case. 

Counsel  for  appellants  contend  that  a  tender  is  required  in 
all  such  cases  as  this,  and  that  it  must  be  kept  good  by 
bringing  the  money  into  court.  In  support  of  this  proposi- 
tion they  cite  Harrison  v.  HaaSy  25  Ind.  281 ;  Jones  v.  Sum-^ 
mer,  27  Ind.  510;  Lancaster  v.  DuHadwai/y  97  Ind.  665; 
Rome  V.  Peabody,  102  Ind.  198. 

Appellees'  counsel,  in  a  very  able  argument,  insist  that, 
although  a  tender  is  necessary,  still  it  is  sufficient  without 
bringing  the  money  into  court.  They  base  their  argument 
upon  what  is  said  to  be  the  rule  in  equity,  and  affirm  that  it 
is  enough  to  aver  a  tender  and  an  offer,  accompanied  by  a 
readiness  and  willingness  to  pay  the  money,  and  that  this  is 
sufficient,  without  actually  bringing  it  into  court.  In  sup- 
port of  this  position  a  number  of  cases  are  cited,  and  we 
have  examined  them  with  care. 

The  first  of  the  cases  cited  is  that  of  Hunter  v.  Bales,  24 
Ind.  299,  which  asserts  the  doctrine  of  Irvin  v.  Gregory,  13 
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Gray,  215,  where  it  was  said  :  "  The  vendee  does  oot  make 
a  strict  unconditional  tender,  but  only  an  offer  upon  receiv- 
ing the  conveyance,  without  which  he  is  not  obliged  to 
pay.  When  money  is  brought  into  court,  with  a  plea 
of  tender,  it  is  an  admission  of  the  party  bringing  it  that  the 
adverse  party  is  entitled  to  it,  and  may  take  it  out  when  he 
pleases.  But  in  a  suit  for  specific  performance,  it  is  sufficient 
for  the  plaintiff  to  offer  by  his  bilHto  bring  in  his  money, 
whenever  the  sum  is  liquidated,  and  he  has  a  decree  for  per- 
formance.^'  Lyneh  v.  Jennings,  43  Ind.  276,  asserts  a  similar 
doctrine. 

It  is  manifest  that  these  cases  are  not  in  point.  This  is  so, 
because  here  the  lien  of  the  appellant  is  fixed  and  certain, 
and,  therefore,  of  a  character  that  required  unconditional  pay- 
ment or  an  absolute  tender  before  its  enforcement  could  be 
enjoined. 

In  Spath  V.  HankinSy  55  Ind.  155,  the  plaintiff  sought  to 
compel  the  enforcement  of  an  agreement  to  redeem,  and  the 
question  of  tender  was  not  considered  or  discussed,  although 
it  seems,  perhaps,  to  have  been  tacitly  assumed  by  court  and 
counsel  that  an  offer  to  pay,  without  an  actual  tender,  was 
sufficient. 

The  decision  in  Ruckle  v.  Barbour,  48  Irid.  274,  was,  that 
where  a  sheriff's  sale  is  invalid,  it  may  be  set  aside  although 
there  was  no  tender  of  the  amount  of  the  judgment.  It  is 
clear  that  the  case  last  cited  is  not  in  poii>t,  for  the  reason 
that  the  purchaser  had  not  paid  any  money  on  his  bid,  while 
here  Morrison  had  paid  what  it  was  the  duty  of  the  appellees 
to  pay. 

In  Lancaster  v.  DuHadway,  supra,  the  question  arose, 
precisely  as  it  does  here,  upon  a  demurrer  to  the  complaint, 
and  in  just  such  a  suit  as  this,  and  it  was  ruled  that  the  com- 
plaint was  bad.  It  was  there  said :  "  The  appellee  insists 
that  the  complaint  was  insufficient,  because  the  appellants  do 
not  aver  that  they  bring  the  money  tendered  into  court  for 
him^  or  offer  to  pay  it  upon  obtaining  the  relief  demanded. 
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This  objection  is  well  taken/'  The  question  was  decided^ 
and  coansel  are  in  error  in  asserting  that  what  was  said  on 
the  subject  is  mere  dicta.  Upon  the  principle  of  stare  decisis, 
we  must  adhere  to  this  ruling  unless  we  are  certainly  forced 
to  the  conclusion  that  it  does  not  correctly  declare  the  law. 
This  we  are  not  willing  to  affirm.  There  is  good  reason  for 
the  decision.     The  amount  due  the  defendants  is  due  uncondi- 

« 

*tionally,  is  liquidated^  and  is  a  claim  which  equity  and  law 
made  it  the  duty  of  the  plaintiffs  to  pay.  In  such  a  case 
money  ought  to  be  paid  into  courts  so  that  the  defendant  may 
take  it  out  if  he  chooses.  It  is  not  equitable  that  the  plain* 
tifis^  by  merely  offering  to  pay  what  they  long  before  should 
have  paid^  should  be  allowed  to  keep  the  money  from  the 
defendants  until  a  final  decree  puts  an  end  to  the  contro- 
versy. Surely^  the  plaintiff  asking  equity  in  such  a  case  must 
do  more  than  make  a  mere  offer  to  pay  only  in  the  event  that 
it  is  so  ordered,  or  after  the  lien  is  judicially  declared.  It  is 
no  hardship  upon  him  to  pay  the  money  into  court,  while 
his  failure  to  do  so  might  work  injury  to  the  defendant.  It 
would^  at  all  events,  abridge  the  right  of  the  defendant  to 
elect  to  take  it  out.  We  think  the  ruling  is  in  harmony 
with  our  decisions  in  analogous  cases,  and  in  subsequent 
cases  Lancaster  V.  DuHadway,  supra,  has  been  cited  with 
approval.  Jones  v.  Ewing,  107  Ind.  313  ;  Shannon  v.  Hay, 
106  Ind.  689;  Russell  v.  Qeary,  105  Ind.  502;  Rowe  v. 
Peahody,  supra;  Peohham  v.  Millikan,  supra. 

It  is  not  easy  to  perceive  why,  in  such  a  case  as  this,  there 
should  be  any  distinction  between  actions  at  law  and  suits  in 
equity.  We  think  there  is  really  none,  and  what 'was  said 
of  a  party  in  a  somewhat  similar  case  may  be  here  appro- 
priately said  of  the  appellees :  ^^  If  he  pretends  to  avail  him- 
self of  the  plea  of  tender  in  equity,  because  he  could  not 
make  it  at  law,  he  ought  to  be  held  to  as  great  strictness  as 
he  would  be  held  to  at  law.*'  Taylor  v.  Reed,  5  Monroe,  36. 
In  speaking  of  a  bill  to  redeem  from  a  mortgage,  it  was  said, 
in  Daughdrill  v.  Sweeney,  41  Ala.  310 :     "  If  a  legal  tender 
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was  made,  of  the  money  acknowledged  by  the  complainant  in 
each  case  to  be  due,  it  should  have  been  followed  up  by  a 
payment  of  the  money  into  ooort,  at  the  time  of  filing  their 
respective  bills;  and  a  compliance  with  this  requisition 
should  be  shown  by  an  appropriate  averment  in  each  bill. 
Such  an  averment  not  having  been  made,  the  bill  in  each 
case  is  without  equity/' 

For  the  defect  in  the  complaint  we  have  pointed  out  the 
judgment  must  be  reversed. 

Filed  Dec  22, 1887. 

On  Petition  fob  a  Behearing. 

Elliott,  J. — The  appellees'  counsel,  in  their  brief  on  the 
petition  for  a  rehearing,  thus  state  the  point  which  they  argue : 
**  Though  other  questions  are  stated  in  the  petition  for  a  re- 
hearing, the  only  one  which  we  desire  to  present  is  whether 
the  complaint,  or  any  paragraph  of  it,  is  bad  because  it  is 
not  averred  that  the  money  alleged  to  have  been  tendered  to 
Morrison  is  brought  into  court  for  his  use  and  benefit.'' 

The  contention  of  counsel  is,  that  an  averment  that  the 
plaintiffi  ^'  are  able,  ready  and  willing  to  pay,  and  offer  to 
pay,  whatever  sum  shall  be  found  or  adjudged  the  defendant 
in  this  action  on  account  being  taken,  or  otherwise,  and  they 
ofier  to  pay  whatever  sum  the  court  shall  adjudge  in  this 
case,''  18  sufficient,  and  that  it  is  not  necessary  to  bring  the 
money  into  the  court  for  the  benefit  of  the  defendant.  The 
argument  proceeds  upon  the  theory  that  the  equity  rule  that 
an  ofifer  without  an  actual  tender  is  sufficient,  governs  the 
case,  and  we  are  referred  to  the  cases  which  hold  that  in  suits 
ftnr  specific  performance  a  strict  tender  is  not  necessary. 
These  authorities  are,  it  is  manifest,  not  in  point  in  an  action 
like  this,  where  the  plaintiff  asks  to  be  relieved  from  a  de- 
mand which  the  law  imperatively  made  it  his  duty  to  pay, 
and  which  another  had  paid  for  him.  But  the  cases  are  by  no 
means  harmonious  upon  this  question^  even  in  cases  of  specific 
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performance,  for,  as  Mr.  Pomeroy  shows  in  his  note,  many  of 
the  cases  require  a  strict  tender.  3  Pomeroy  Eq.  Jur.,  p.  453,  n. 

As  we  said  in  our  former  opinion,  there  are  cases  where  an 
offer  to  pay  should  be  deemed  sufficient,  as,  for  instance, 
where  the  amount  can  not  be  ascertained  without  an  account- 
ing and  an  adjustment  of  the  accounts  between  the  parties; 
but  we  showed,  as  we  still  think,  upon  principle  and  autht)rity, 
that  a  taxpayer  should  not  be  allowed  to  secure  the  cancel- 
lation of  a  tax  certificate  merely  upon  an  offer  to  pay  when 
the  decree  is  entered.  He  ought  not  to  be  allowed  to  secure 
a  cancellation  of  the  certificate  without  paying,  or  at  least 
making  a  strict  tender  of  the  money  which  it  was  his  duty  to 
pay,  and  which  he  admits  to  be  due,  for  the  duty  is  incon- 
testable^ and  there  is  no  need  for  an  accounting  nor  for  an 
adjustment  of  accounts. 

There  are  cases  where  an  offer  is  all  that  need  be  pleaded, 
as,  for  instance,  where  the  plaintiff  is  bound  to  pay  only  on 
condition  that  the  defendant  execute  a  deed  to  him.  Of 
that  class  are  the  cases  cited  by  appellees.  HuKtier  v.  Balea^ 
24  Ind.  299 ;  Lynch  v.  Jennings,  43  Ind.  276. 

By  no  possible  stretch  within  the  bounds  of  reason  can 
that  class  of  cases  be  made  relevant  here,  for  here  there  is  no 
condition  ;  the  plaintiffs  are  bound  absolutely  and  uncon- 
ditionally to  pay  what  the  defendant  paid  for  them  before  they 
can  secure  a  cancellation  of  his  certificates  or  a  destruction 
of  his  lien.  There  is  a  condition  precedent  to  their  right  of 
relief,  but  not  the  semblance  of  a  condition  obstructs  the  de- 
fendant's right  to  the  money  paid  for  the  plaintiffs. 

We  are  referred  to  this  statement  of  Mr.  Pomeroy  :  *'  In 
general  the  rules  of  equity  concerning  the  necessity  of  an 
actual  tender,  are  not  so  stringent  as  those  of  the  law.^^  3 
Pomeroy  Eq.  Jur.,  p.  463,  n. 

This  we  affirmed  in  our  former  opinion ;  but  we  also  af- 
firmed that  in  a  case  like  this  equity  required  a  strict  tender. 
Mr.  Pomeroy,  in  the  same  note  to  which  counsel  refer,  cites 
authority  showing  that  there  are  cases  where  an  actual  tender 
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is  required*  If  there  are  such  cases  it  is  difficult  to  perceive 
why  this  is  not  one  of  them,  for  it  is  not  easy  to  conceive  one 
in  which  equity  more  strongly  demands  either  an  actual  pay- 
ment or  an  absolute  tender. 

Counsel  say  :  "  We  ask  the  careful  attention  of  the  court 
to  the  following  tax  cases  decided  by  the  Supreme  Court  of 
the  United  States  :  Bennett  v.  Hunter ^  9  Wall.  326 ;  Tacey 
V.  /rwtw/l8  Wall.  549;  Atwood  v.  Weem8,  99  U.  S.  183; 
HiUs  V.  Exchange  Bank,  106  U.  S.  31 9."  These  cases  have 
had  careful  study,  but  without  benefit  to  the  appellees.  In 
these  cases  it  is  decided  that  a  tender,  under  the  act  of  Con- 
gress, before  a  sale  for  direct  taxes,  is  valid,  although  not 
made  by  the  owner  of  the  property.  Obviously,  they  do  not 
bear  upon  the  case  before  us,  where  the  question  is,  what 
must  be  done  by  the  taxpayer  to  secure  the  cancellation  of  a 
certificate  issued  after  sale  to  a  purchaser  who  has  acquired 
the  lien  of  the  State  ? 

At  least  one  of  the  distinguished  members  of  the  Supreme 
Court  has  emphatically  declared  a  doctrine  directly  opposed 
to  that  for  which  appellant  contends.  We  refer  to  the  case  of 
Bailey  v.  Atlantic,  etc,  R.  R.  Co.,  1  Cent.  L.  J.  502,  where  Mr. 
Justice  Miller,  Dillon  and  Treat,  JJ.,  concurring,  de- 
clared that  an  allegation  that  the  plaintiff  '^  is  ready  and 
willing  to  pay  ^'  is  not  sufficient.  We  may  observe  here,  as 
well  as  elsewhere,  that  in  the  well  reasoned  case  of  Hagaman 
V.  Commissioners,  19  Kans.  394,  that  decision  is  fully  ap- 
proved. 

The  case  of  Smith  v.  Humphrey^  20  Mick.  398,  does  not 
decide  what  is  required  in  a  case  like  this,  for  the  question 
of  the  sufficiency  of  the  bill  upon  the  point  here  involved 
was  not  before  the  court.  It  was  neither  discussed  nor  de- 
cided. It  is  true  that  the  court  reversed  the  case,  with  in- 
structions to  modify  the  decree  so  as  to  require  the  plaintiff 
to  pay  the  sum  due,  but  it  did  not  discuss  the  question  we 
have  before  us.  The  court  said :  "  But  although  we  think 
the  circuit  judge  was  right  in  his  construction  of  the  act  of 
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1869,  we  do  not  understand  the  principle  on  which  he  en- 
joined the  sale  of  the  lands,  without  making  it  a  condition 
that  the  complainant  should  pay  the  sum  which  was  lawfully 
demandab}e,  and  which  had  been  previously  tendered.'^ 
This  exhibits  the  point  of  the  decision,  so  far  as  it  even  re- 
motely approaches  the  question  here  under  discussion,  and 
certainly  the  case  can  not  be  considered  as  authority  upon 
that  question. 

We  have  thus  examined  the  cases  outside  of  our  own  re- 
ports to  which  the  appellees  refer,  and  we  feel  confident  that 
they  do  not  conflict  with  what  we  here  decide,  or  what  we 
have  heretofore  decided,  nor  with  what  the  authorities  cited 
in  our  former  opinion  declare. 

We  have  not  contented  ourselves  with  an  examination  of 
the  authorities  cited  by  counsel,  but  have  searched  for  others. 
We  find,  as  we  declared  in  our  original  opiuion,  and  declare 
in  this,  that  in  many  cases,  but  not  in  all,  an  offer  is  sufficient 
in  equity  where  a  strict  tender  would  be  exacted  at  law.  An 
offer  is  not  in  strictness  a  tender,  nor,  as  appears,  when  we 
go  to  the  foundation,  is  it  so  regarded  in  equity.  This  a 
simple  illustration  will  make  clear.  It  is  necessary,  in  a  case 
like  this  (and  so  much  the  counsel  concede),  to  make  a  tender 
of  lawful  money  before  suit,  and  surely  an  offer  would  not 
supply  the  place  of  a  tender.  We  suppose  no  one  will  con- 
tend that  a  mere  offer  would  be  sufficient.  At  all  events,  if 
an  offer  is  the  same  as  a  tender,  all  our  decisions,  from  first 
to  last,  are  radically  wrong.  It  is  not,  we  affirm,  the  same 
as  a  tender ;  and  an  offer  where  a  tender  is  required,  whether 
in  law  or  in  equity,  whether  before  suit  or  after  suit,  can  not 
take  the  place  of  a  tender. 

There  was  a  reason  for  the  equity  doctrine  of  offer  or  mod- 
ified tender  in  former  times  which  does  not  now  exist,  and 
where  the  reason  of  a  rule  fails,  so,  also,  does  the  rule.  The 
I'eason  for  the  rule  was  that,  where  the  mortgagor  failed,  or 
where  one  occupying  a  similar  position  failed,  in  an  effort  to 
redeem  from  the  mortgage,  his  adversary  acquired  an  imme- 
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^iate  title.  No  sale  was  essential.  The  title  was  lost  at  once. 
No  other  thing  was  essential  to  vest  title  in  the  one  party  and 
take  title  from  the  other  except  the  decree  barring  the  re- 
demption. But  it  is  now  very  different  even  in  mortgage 
foreclosures.  A  sale  is  essential  to  divest  the  one  party  of 
title  and  vest  it  in  the  other.  The  holder  of  a  lien  under  the 
present  law  does  not  obtain  an  immediate  title.  He  can  only 
acquire  title  after  sale  on  the  decree.  He  must  suffer  the  ' 
delay  incident  to  a  sale^  and,  in  ordinary  cases,  he  must  pay 
the  expenses  occasioned  by  it  if  he  acquires  title,  for  they  are 
usually  taken  out  of  the  bid  or  paid  by  him.  It  is  very  ap- 
parent, therefore,  that  the  reason  for  the  old  rule  has  entirely 
£iiled  even  with  respect  to  mortgages. 

Not  only  has  the  reason  for  the  old  rule  failed  even  in 
mortgage  foreclosures,  but  there  was  never  any  reason  for 
applying  it  to  the  foreclosure  of  tax  liens.  It  is  unjust  and 
unconscionable  as  applied  to  such  liens.  Not  only  does  it 
burden  one  who  assists  the  government  in  collecting  its  rev- 
enues with  the  annoyance  of  delay  and  expense,  but  it  also, 
in  effect,  rewards  one  who  has  failed  to  do  what  it  is  the  duty 
of  every  good  citizen  to  do— contribute  his  just  proportion 
to  the  maintenance  of  the  government. 

It  was  said,  with  great  force  and  elegance,  in  Harrison  v. 
Haas,  25  Ind.  281,  by  Ray,  J. :  "  The  plaintiff  has  not 
waited  until  the  defendant  should  bring  his  action  for  pos- 
session of  the  property,  when  his  defence  could  be  made  in  a 
court  of  law,  but  has  asked  the  court  to  interfere  under  its 
equity  power  and  protect  him  from  the  consequences  of  his 
own  default.  The  complainant  does  not  allege  that  the  tax 
was  illegal,  but  that  through  his  own  failure  to  pay  what  was 
due,  the  officer  had  proceeded  to  sell  his  real  estate  when  he 
had  personal  property  which  was  first  liable  to  be  sold.  He 
now  asks  that  the  purchaser  who  has  paid  the  tax  due  from 
him^  and  which  was  before  sale  a  legal  lien  upon  his  land, 
shall  be  required  to  deliver  up  his  certificate  of  purchase, 
Vol.  114.— 7 
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and  thus^  the  taxes  paid  and  the  lien  removed^  the  plaintiff' 
shall  go  acquit  of  the  debt  and  the  purchaser  suffer  the  loss* 
He  asks  a  court  of  equity  to  deprive  a  purchaser,  who  ha» 
paid  the  taxes  legally  due  from  the  plaintiff,  of  the  color  of 
title,  which  is  his  only  means  of  enforcing  the  moral  obliga- 
tion resting  upon  the  plaintiff  to  make  good  to  him  the  sum 
which,  through  the  default  of  the  plaintiff,  the  officer,  under 
color  of  law,  induced  him  to  pay  in  discharge  of  the  plain- 
tiff's debt.  He  asks  a  court  of  equity  to  place  him  in  a  better 
position  than  he  would  have  occupied  if  he  had  at  the  proper 
time  paid  the  taxes  legally  assessed  against  him,  and  which 
were  a  lien  upon  his  land." 

It  would  require  more  time  than  we  can  give  to  the  work 
to  quote  from  the  great  number  of  decisions  upon  this  sub- 
ject in  our  reports,  but  an  examination  of  them,  made  for  the 
second  time,  strengthens  our  conviction  that  in  discussing  the 
subject  the  court  has  had  in  mind  strict  tenders,  and  not 
mere  offers.  In  a  few  cases,  it!  is  true,  the  word  "  offer  "  has 
been  used  in  a  general  way,  but  these  cases  are  very  rare.  At 
all  events,  there  is  no  case  which  holds  that  an  offer  is  suffi- 
cient, so  far  as  our  search  enables  us  to  judge,  and  certainly 
none  has  been  cited  by  counsel.  In  classing  Lancaster  v. 
DuHadwayy  97  Ind.  565,  among  the  cases  directly  affirming 
the  necessity  of  a  strict  tender,  the  court,  through  the  fault 
of  the  writer,  was  in  error,  and,  although  that  case  does  affirm 
the  general  doctrine,  too  much  importance  was  attached  to  it 
through  the  writer's  mistake  in  quoting  from  it.  That  case 
does,  also,  fully  answer  the  appellees'  argument  that  the 
tender  relieved  the  taxpayer  from  payment,  for  it  does  hold 
that  tender  does  not  discharge  the  lien.  We  suppose  it  clear, 
that  where  a  tender  is  spoken  of,  as  it  is  in  nearly  all  of  our 
cases,  it  means  a  strict  tender,  and  not  a  mere  offer. 

We  have  already  referred  to  an  opinion  of  Mr.  Justice 
Miller  in  support  of  our  conclusion,  and  we  quote  what  he 
said  in  speaking  for  the  court  in  the  elaborately  argued  and 
thoroughly  considered  State  Railroad  Tax  Gases,  92  U.  S. 
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575  (616) :  "  It  is  a  profitable  thing,''  said  the  court,  "  for 
corporations  or  individuals  whose  taxes  are  very  large  to  ob-, 
tain  a  preliminary  injunction  as  to  all  their  taxes,  contest  the 
case  through  several  years'  litigation,  and  when  in  the  end  it 
is  found  that  but  a  small  part  of  the  tax  should  be  per- 
manently enjoined,  submit  to  pay  the  balance.  This  is  not 
equity.  It  is  in  direct  violation  of  the  first  principles  of  equity 
jurisdiction.  It  is  not  sufficient  to  say  in  the  bill,  that  they 
are  ready  and  willing  to  pay  whatever  may  be  found  due. 
They  must  first  pay  what  is  conceded  to  be  due,  or  what  can 
be  seen  to  be  due  on  the  face  of  the  bill,  or  be  shown  by  af- 
fidavits, whether  conceded  or  not,  before  the  preliminary  in- 
junction should  be  granted." 

The  principle  declared  in  the  case  from  which  we  quote  is 
a  sound  one.  It  is  so,  because  a  tender  properly  made  stops  all 
interest,  and,  certainly,  he  who  makes  it  ought  not  to  be  al- 
lowed to  retain  the  money  through  a  course  of  litigation  and 
still  be  relieved  from  the  payment  of  interest.  It  is  so,  be- 
cause a  tender  where  a  sum  is  unconditionally  due  is  only 
good  when  the  money  is  brought  into  court.  It  is  so,  espe- 
cially, where  the  defendant,  if  he  succeeds,  can  only  enforce 
his  decree  by  a  sale  of  the  property,  for  the  court  can  not  give 
him  title  without  a  sale.  All  that  it  can  do  is  to  establish  a 
lien  and  order  a  sale. 

The  case  is  one  to  which  the  rule  declared  in  Taylor  v. 
Reedf  5  Monroe,  36,  strongly  applies.  There  it  was  said  : 
"If  he  pretends  to  avail  himself  of  the  plea  of  tender  in 
equity,  because  he  could  not  make  it  at  law,  he  ought  to  be 
held  to  as  great  strictness  as  he  would  be  held  to  at  law." 

The  case  comes  fully  within  the  rule  laid  down  in  Daugh- 
drill  V.  Sweeney y  41  Ala.  310,  where  it  was  said  :  '*  If  a  legal 
tender  was  made,  of  the  money  acknowledged  by  the  com- 
plainant in  each  case  to  be  due,  it  should  have  been  followed 
up  by  a  payment  of  the  money  into  court,  at  the  time  of 
filing  their  respective  bills ;  and  a  compliance  with  this  requi- 
sition should  be  shown  by  an  appropriate  averment  in  each 


100  SUPREME  COURT  OF  INDIANA, 

Morrison  et  aL  v.  Jacobj  d  aL 

bill.  Such  an  averment  not  having  been  made,  the  bill  in 
.  -each  case  is  without  equity." 

In  Hagaman  v.  Commissioners,  19  Kans.  394,  the  court 
said  :  "  To  the  suggestion  of  counsel  for  the  plaintiff,  that  if 
the  court  found  any  of  the  taxes  illegal,  the  judgment  should 
have  been  for  the  plaintiff,  conditioned  upon  his  paying  the 
legal  tax,  not  that  he  had  no  case  in  court,  we  can  not  bet- 
ter reply  than  by  using  the  forcible  language  of  Mr.  Justice 
Miller  in  Bailey  v.  Atlantic,  etc,,  R,  R.  Go,,  C.  L.  J.,  vol.  1, 
602."  The  court  then  quotes  from  the  opinion  in  that  case, 
and  denies  the  doctrine  contended  for  by  counsel. 

In  our  own  case  of  City  of  South  Bend  v.  University  of  Notre 
Dame,  69  lud.  344,  the  complaint  alleged  a  tender,  and  that 
the  money  had  been  paid  into  court ;  but  the  sum  was  not  equal 
to  the  amount  due,  and  the  complaint  was  held  bad,  the  couit 
saying :  "  The  appellee  could  maintain  an  action  to  be  relieved 
of  this  illegal  tax,  but  not  until  payment  or  a  tender  of  pay- 
ment had  been  made  of  that  amount  of  the  tax  which  had 
been  legally  assessed." 

In  another  case  the  rule  was  thus  stated  :  ''As  his  complaint 
does  not  show  any  such  payment  or  tender,  it  is  bad  on  the 
■demurrer  thereto."  Mullikin  v.  Reeves,  71  Ind.  281.  '  So,  in 
Michigan  MvJtual  L,  Ins,  Co,  v.  Kroh,  102  Ind.  515,  Mitch- 
ell, J.,  said :  '^As  the  complaint  avers  that  the  amount 
tendered  was  more  than  the  amount  of  the  taxes  assessed 
against  the  lot,  together  with  the  costs,  interest  and  charges 
thereon,  and  as  it  is  averred  that  the  tender  was  kept  good, 
and  the  money  brought  into  court  to  be  at  its  disposal,  the 
complaint  was  sufficient,  and  the  demurrer  was  correctly 
overruled." 

We  might  add  to  these  quotations,  but  we  deem  them  suf- 
ficient to  show  that  the  rule  has  always  been  that  a  tender, 
and  not  a  mere  offer,  must  be  made  in  such  cases  as  this ;  and 
once  it  is  granted  that  a  tender  must  be  made,  then  the  long 
established  rules  upon  the  subject  must  be  applied.  If  a 
tender  is  necessary,  it  must  be  an  effective  one.     In  a  very 
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emphatic  manner  the  doctrine  that  in  equity,  as  well  as  at  law^ 
the  money  must  be  brought  into  court,  was  asserted  in  Con- 
welly.  Claypool,  8  Blackf.  124.  The  appellee  in  that  case 
filed  a  bill  to  enforce  the  specific  performance  of  a  contract ; 
the  appellant  answered,  among  other  things,  a  tender,  and  the 
court,  on  motion,  struck  out  that  part  of  the  answer  because 
the  money  was  not  brought  into  court.  Dewey,  J.,  in  de- 
livering the  opinion  of  the  court,  said  :  "And  that  part  re- 
specting the  tender  was  also  properly  rejected,  because  the 
money  tendered  was  not  brought  into  court." 

For  more  than  forty  years,  therefore,  the  principle  we  af- 
firm has  been  recognized  in  this  court,  for  the  decision  from 
which  we  have  quoted  was  made  in  1846.  We  do  not  refer 
to  that  case  as  affirming  that  in  all  suits  in  equity  there  must 
be  a  strict  tender,  but  we  do  refer  to  it  for  the  purpose  of 
showing  that  it  has  always  been  the  rule  in  this  State  that 
where  justice  requires  it  a  strict  tender  will  be  exacted. 

If  the  appellees'  counsel  are  right  in  asserting  that  what 
they  call  the  equity  rule  applies,  then  no  more  than  an  oflFer 
was  required  at  any  time;  for  where  the  rule  applies  at  all,  it 
dispenses  with  a  tender  entirely.  If  an  offer  is  all  that  need 
be  made  before  the  suit  is  commenced,  then  all  our  cases, 
from  the  beginning  of  the  long  line  to  the  end,  are  radically 
wrong. 

The  counsel's  argument  proves  too  much,  if,  indeed,  it 
proves  any  proposition  relevant  to  the  point  in  dispute.  Wo 
suppose  it  quite  clear  that,  under  our  decisions,  a  mere  offer 
to  pay,  without  a  tender  of  the  money,  would  not  be  suffi- 
cient, and  if  not,  then  the  equity  rule,  as  it  is  called  by  coun- 
sel, can  have  no  application.  We  regard  as  clearly  true  this 
proposition:  If  an  offer  is  sufficient,  only  an  offer  need  be 
stated  in  the  complaint ;  if  a  tender  is  required,  then  a  tender 
must  be  averred  and  proved.  As  this  case  is  one  requiring 
a  tender,  and  not  an  offer,  it  comes  within  the  general  rules 
applicable  to  tenders,  and  must  be  tested  by  them.  In  other 
words,  if  a  tender  is  required  it  must  be  such  as  the  law  re- 
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quires,  and  if  required  in  the  first  instance,  it  must,  in  such 
a  case  as  this,  be  kept  good  by  bringing  the  money  into  court. 

No  injustice  can  possibly  result  from  the  rule  that  where 
the  amount  is  conceded  to  be  unconditionally  due  the  money 
tendered  must  be  paid  into  court.  The  case  before  us  is 
utterly  unh'ke  the  imaginary  cases  put  by  counsel,  for  here  a 
known  sum  is  admitted  to  be  unconditionally  due.  On  what 
principle  of  right  can  the  appellees  proceed  while  holding  in 
their  own  hands  the  money  they  concede  to  be  due  the  ap 
pellants,  and  where,  as  long  as  they  do  withhold  it,  they  are, 
upon  their  own  theory,  in  possession  of  what  in  equity  and 
good  conscience  does  not  belong  to  them  ? 

If  there  was  an  accounting  to  be  had  before  the  amount 
could  be  ascertained,  we  should  have  a  different  case.  If  the 
amount  was  shown  to  be  uncertain  and  incapable  of  being 
made  certain  without  judicial  assistance,  the  case  would  be 
very  different.  Doubtless,  on  a  proper  showing  in  a  proper 
case,  an  offer  to  pay  when  the  decree  is  entered  will  excuse  a 
strict  tender.  But  this  is  not  such  a  case.  So,  too,  a  strict 
tender  might  be  equitably  dispensed  with  where  the  decree 
will  give  immediate  title,  and  no  sale  is  required  to  enforce 
the  lien,  but  no  such  case  is  before  us.  It  is  probably  true, 
that  if  a  plaintiff  should  bring  into  court  what  he  admits  to 
be  due,  he  would  not  be  defeated  if  it  should  turn  out  that 
he  was  mistaken  as  to  the  amount  of  the  lien ;  but  where  he 
admits  that,  upon  his  own  theory,  a  known  and  certain  amount 
is  unconditionally  due,  he  ought  in  equity  to  bring  it  into 
court.  If  he  does  not  do  this,  he  holds  in  his  own  hands 
what  he  confesses  belongs  in  equity  to  another.  If  there  was 
a  condition,  or  a  doubt  as  to  the  legal  obligation  to  pay,  it 
might,  perhaps,  be  otherwise ;  but  where  there  is  no  condi- 
tion, and  no  doubt  that  nothing  short  of  payment  will  dis- 
charge the  lien,  the  tender  should  be  kept  good.  But,  as 
said  in  Lancaster  v.  DuHadway,  mipra,  "  though  it  was 
tendered  and  refused,  it  is  still  unpaid.'*     If  the  money  is 
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due  anconditionally  and  is  unpaid,  the  equitable  course  is  to 
bring  it  into  court. 

The  case  before  us  requires  that  the  money  should  be  paid 
into  court,  and  to  the  case  now  before  us  our  decision  is  con- 
fined.    Beyond  that  case  we  do  not  go. 

Petition  overruled. 

Filed  March  7, 1888. 


No.  13,169. 

Kraus  v.  Montgomery. 

Tax  Sale.  —Redemption. —  Quieting  Title, —  Limitation  of  Action, —  Deed, — 
Section  250  of  the  tax  law  of  1872,  which  required  actions  for  the  re- 
coverj  of  real  estate  sold  for  taxes  to  be  brought  within  five  years  from 

•  the  time  sales  were  made,  did  not  apply  to  an  action  by  the  owner  to 
establish  his  right  to  redeem  and  to  quiet  title;  and  neither  that  section 
nor  the  fifteen  years'  statute  of  limitations  is  available  to  a  tax  pur- 
chaser, unless  he  actually  occupies  the  land,  or  has  constructive  posses- 
sion under  a  duly  recorded  deed  not  void  on  its  face,  and  these  facts 
must  appear. 

Same. — Presumption  of  Invaliditi/. — In  such  case,  where  the  finding  of  the 
trial  court  is  in  favor  of  the  owner,  it  will,  in  the  absence  of  a  showing 
to  the  contrary,  be  presumed  on  appeal,  as  against  the  tax  purchaser, 
upon  whom  the  burden  of  proof  in  that  respect  rested,  that  the  sale 
was  invalid  and  that  the  invalidity  appeared  on  the  face  of  the  deed. 

Same. — Tender, — Where  the  amount  due  is  uncertain,  or  depends  upon 
different  and  doubtful  constructions  of  law,  it  is  only  necessary  that  the 
party  in  default  shall  tender  and  bring  into  court  the  amount  admitted, 
or  which  he  in  good  faith  believes  to  be  due. 

From  the  Dubois  Circuit  Court. 

0.  A.  Triplet,  J.  E,  McOullough  and  /.  H.  Miller,  for  appel- 
lant. 

W.  F.  Tovmsend,  M.  Fleener,  A.  H.  Taylor  and  E.  P.  Bich-^ 
ardsoUy  for  appellee. 
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Mitchell,  C.  J.  —  Montgomery  brought  suit  against 
Kraus  to  redeem  a  certain  tract  of  land  in  Dubois  county 
from  the  lien  of  certain  tax  claims,  and  to  quiet  his  title 
against  cettain  tax  deeds  held  by  the  latter. 

The  defendant  pleaded  the  statute  of  limitations  and  various 
other  defences,  and  also  filed  a  cross-complaint,  setting  up 
title  in  himself. 

The  court  found  the  facts  specially,  and  stated  conclusions 
of  law  thereon,  to  the  effect  that  the  plaintiff  was  the  owner 
of  the  land  described  in  the  complaint,  but  that  it  was  sub- 
ject to  a  lien  in  favor  of  the  defendant  for  three  hundred  and 
eighty -eight  dollars  and  forty-five  cents,  that  being  the 
amount  due  the  latter  for  taxes,  penalties,  interest,  costs,  etc» 
•  The  only  facts  disclosed  by  the  special  finding  material  to 
be  conrfdered  are  the  following :  The  land  in  dispute  was 
patented  by  the  government  in  1856  toLarkin  Montgomery^ 
who  owned  the  same  in  fee  simple  until  the  year  1884,  when 
.  he  and  his  wife  conveyed  it  by  a  quitclaim  deed  to  the  plain- 
tiff, Alexander  J.  Montgomery,  the  latter  paying  therefor  a 
valuable  consideration.  The  deed  to  the  plaintiff  was  duly 
recorded.  It  appears  that  the  taxes  had  been  permitted  to 
become  delinquent,  and  in  the  years  1862,  1864,  1865, 1874 
and  1875,  respectively,  Kraus  purchased  separate  parcels  of 
the  land  at  tax  sales,  which  several  purchases,  in  the  aggre- 
gate, embraced  the  whole  tract  in  dispute.  A  certificate  of 
purchase  had  been  duly  issued  for  each  separate  tract  pur- 
chased. 

In  the  year  1874  the  certificates  obtained  prior  to  that 
date  were  surrendered,  and  a  tax  deed  was  issued  thereon  by 
the  auditor  for  the  lands  embraced  by  the  several  certificates, 
and  in  1877  a  similar  deed  was  obtained  from  the  auditor 
covering  the  purchases  at  the  tax  sales  made  subsequent  to 
the  year  1874. 

The  court  found  that  these  tax  deeds,  which  had  been  duly 
recorded,  were  invalid  to  convey  the  title  to  the  purchaser* 
It  was  also  found  that  prior  to  the  commencement  of  the  suit^ 
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in  December,  1885,  the  plaintiff  had  tendered  to  the  defend- 
ant three  hundred  and  thirty  dollars  in  lawful  money  of  the 
United  States^  which  ^sum  was  tendered  in  full  payment  of 
the  amount  of  the  taxes,  penalties,  ete.,  and  which  the  de- 
fendant refused  to  accept.  It  was  found  that  the  plaintiff 
brought  the  amount  thus  tendered  into  court  for  the  defend- 
ant's use. 

The  findings  disclose  that  theMand  was,  during  all  the  years 
above  mentioned,  unenclosed  woodland.  Nothing  appears 
in  the  findings  concerning  the  plaintiff's  possession,  or  that 
of  his  grantor.  All  that  is  found  upon  the  subject  of  pos- 
session is,  that  some  fifteen  or  eighteen  years  before  the  com- 
mencement of  the  suit,  the  defendant  from  time  to  time  made 
inquiry  of  persons  living  in  the  neighborhood  concerning  the 
condition  of  the  timber,  and  claimed  to  own  the  land,  and 
occasionally  went  to  look  over  it. 

It  was  also  found  that  some  eight  or  nine  years  before  the 
suit  was  commenced,  the  appellant  appointed  an  agent  to  look 
after  the  land  and  keep  off  trespassers,  and  that  in  the  year 
1882  some  slight  improvement,  covering  about  four  acres  of 
the  land  in  dispute,  was  made  under  a  lease,  w^hich  the  ap- 
pellant's tenant  abandoned  before  this  suit  was  commenced, 
and  before  the  term  expired. 

The  only  error  assigned  is,  that  the. court  erred  in  its  con- 
clusions of  law. 

There  is  no  dispute,  therefore,  but  that  the  facts  are  cor- 
rectly found. 

Some  of  the  sales  were  made  while  the  tax  law  of  1872 
was  in  force,  and  the  claim  is  made  that  the  right  of  action 
is  barred  under  the  provisions  of  section  250  of  that  act, 
which  required  actions  for  the  recovery  of  real  estate  sold  for 
taxes  to  be  brought  within  five  years  from  the  time  sales  were 
made. 

There  are  several  reasons  why  this  section  is  not  available 
in  the  present  case : 

1.   Because  this  is  not  an  action  for  the  recovery  of  real 
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property^  but  simply  an  action  to  establish  the  plaintiff's  right 
to  redeem  and  to  quiet  his  title  to  the  land  in  question*  It 
has  been  repeatedly  held  that  the  section  has  no' application 
to  an  action  such  as  that  above  stated.  Farrar  v.  Clark,  85 
Ind.  449 ;  Bowen  v.  Striker,  87  Ind.  317 ;  Gahe  v.  Root,  93 
Ind.  256. 

2.  It  does  not  appear  from  the  facts  found  whether  the 
land  in  dispute  was  unoccupied  by  the  owner  of  the  original 
title  or  not,  nor  that  it  was  actually  occupied  by  the  tax  pur- 
chaser, or  that  the  latter  had  a  tax  deed  of  record  which  was 
not  void  upon  its  face. 

If  the  land  was  actually  occupied  by  the  owners  of  the 
original  title,  the  statute  relied  on  would  have  no  application 
as  against  them.  It  can  apply  only  in  case  the  tax  purchaser 
actually  occupies  the  land,  or  where  he  has  the  constructive 
possession  under  a  duly  recorded  deed,  not  void  upon  its 
face.  Since  the  special  finding  is  silent  as  to  whether  the 
land  was  occupied  or  not,  or  whether  the  tax  deeds  were  fair 
upon  their  face,  it  can  not  be  presumed,  as  against  the  owner 
of  the  original  title,  that  the  tax  purchaser  either  had  the 
actual  or  constructive  possession.  Gunnison  v.  Hoehne,  18 
Wis.  268 ;  Lawrence  v.  Kenney,  32  Wis.  281 ;  Rogers  v. 
Johnson,  67  Pa.  St.  43;  Johnston  v.  Jackson,  70  Pa.  St.  164 ; 
Cooley  Taxation,  376,  383. 

There  was  no  finding  that  the  necessary  steps  had  been 
taken  so  as  to  make  the  tax  sales  valid,  or  that  the  deeds  ap- 
peared to  be  prima  facie  valid.  We  must  assume,  therefore, 
in  favor  of  the  ruling  below,  as  against  the  purchaser,  upon 
whom  the  burden  of  proof  in  that  regard  rested,  that  the 
sales  were  invalid,  and  that  the  invalidity  appeared  on  the 
face  of  the  deeds.  Locke  v.  Catleti,  96  Ind.  291 ;  Bowen  v. 
Striker,  supra ;  Steeple  v.  Downing y  60  Ind.  478 ;  Smith  v. 
Kyler,  74  Ind.  575. 

The  appellant  insists  that  his  defence  was  made  out  under 
the  fifteen  years'  statute  of  limitations.  This  position  is 
wholly  untenable  for  the  reasons  already  given,  and  for  the 
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further  reason  that  the  special  findings  fail  to  show  that  he 
had  eitlier  actual  or  constructive  possession  of  the  laud  for 
the  period  of  fifteen  years  prior  to  the  commencement  of  the 
action.  No  deed  of  any  kind  was  made  until  1874,  and  the 
action  was  commenced  in  1885. 

Lastly,  it  is  argued  that  the  judgment  must  be  reversed 
because  the  plaintiff  tendered  and  brought  into  court  some 
fifty  dollars  less  than  the  amount  found  to  be  due.  Without 
determining  the  disputed  question,  as  to  whether  or  not  the 
court  adopted  the  correct  theory  in  computing  the  amount 
due  for  taxes,  penalties,  interest,  etc.,  our  conclusion  is,  that 
in  a  case  like  this,  where  the  amount  due  is  uncertain,  or  de- 
pends upon  different  and  doubtful  constructions  of  law,  it  is 
only  necessary  that  the  party  in  default  shall  tender  and 
bring  into  court  the  amount  admitted,  or  which  he  in  good 
faith  believes  to  be  due.  Morrison  v.  Jacoby,  antCy  p.  84. 
A  party  who  shows  himself  willing  to  do  equity  will  not  be 
turned  out  of  a  court  of  equity,  which  has  the  power  to 
mould  its  decree  and  impose  the  terms  upon  which  it  will 
grant  relief,  merely  because  he  has  made  a  mistake  or  mis- 
construed the  law. 

The  judgment  is  affirmed,  with  costs. 

Note. — The  death  of  the  appellee  having  been  suggested, 
it  is  ordered  that  the  judgment  of  affirmance  be  entered  as  at 
the  May  term,  1886,  that  being  the  term  at  which  the  sub- 
mission was  made. 

FUed  March  21, 1888. 
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No.  12,874. 

Wheeler  et  al.  v.  Haines. 

Execution. — Persimal  Property, — Levy  Upon, — Expiration  of  Lien. — Rights 
<4  Other  CredUim,— Chattel  Mort^a^fe.— Under  section  741,  R.  S.  1881,  if  a 
judgment  plaintiff  fails  to  take  out  a  second  execution  the  lien  of  a 
levy  on  personal  property  expires  at  tlie  end  of  thirty  days  from  the 
return  of  the  writ  under  which  the  levy  was  made,  and,  as  between  the 
judgment  plaintiff  and  a  subsequent  mortgagee,  the  levy  will  be  deemed 
vacated,  and  such  mortgagee  may  thereafter  subject  the  property  to  sale 
in  satisfaction  of  his  debt,  discharged  from  any  right  of  the  prior 
creditor. 

From  the  Ripley  Circuit  Codrt. 

-B.  P.  Ferris^  J".  L.  Benham,  W.  W.  Spencer  and  /.  8.  Fer- 
ris,  for  appellants. 

•7.  -B.  Rtbucky  for  appellee. 

HowK,  J. — This  is  the  second  appeal  to  this  court  in  this 
case.  Durbin  v.  Haines^  99  Ind.  463.  On  the  former  ap- 
peal we  reversed  the  judgment  below  for  errors  of  the  court 
in  sustaining  the  demurrers  of  plaintiff,  Haines,  to  the  first 
separate  answer  of  defendant  Wheeler,  and  to  the  separate 
answer  of  defendant  Weber ;  and  the  cause  was  remanded, 
with  instructions  to  the  court  to  overrule  such  demurrers, 
which  was  done  accordingly. 

Aft^r  the  cause  was  remanded  Thomas  L.  Hughes,  then 
sheriff  of  Ripley  county,  was  substituted  as  defendant  in  the 
room  and  stead  of  defendant  Weber,  who  was  before  that 
time  sheriff  of  such  county  ;  and  defendant  Hughes  filed  his 
separate  answer  herein,  which  was  substantially  the  same  as 
the  separate  answer  of  Weber,  which  was  considered  by  this 
court  on  the  former  appeal  herein. 

Plaintiff  then  replied  in  five  paragraphs  to  the  answers  of 
defendants  Wheeler  and  Hughes,  of  which  the  first  paragraph 
of  reply  was  a  general  denial  of  such  answers,  and  each  of 
the  other  paragraphs  was  a  special  reply.     Defendants' joint 
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demurrers  to  each  of  such  special  replies  were  sustained  as 
to  the  second^  third  and  fourth  replies,  and  overruled  as  to 
the  fifth  reply.  The  cause  being  at*issue  was  submitted  to 
the  court  for  final  hearing  and  decision,  and  the  court  found 
generally  for  the  plaintiff,  and  8j>ecially  that  plaintiff's  lien 
and  rights  on  account  of  his  mortgage  herein  sued  upon,  and 
of  his  judgment  and  decree  heretofore  rendered  in  this  action 
80  far  as  it  was  affirmed  by  the  Supreme  Court,  were  senior 
and  superior  to  any  lien  or  right  of  defendants,  or  either  of 
them^  and  that  the  mortgaged  property  should  be  sold  on  an 
order  of  sale,  issued  on  the  aforesaid  judgment  and  decree, 
fully  discharged  and  freed  from  any  lien  or  right  of  the  de- 
fendants on  or  in  such  mortgaged  j)roj)erty.  Upon  and  in 
accordance  with  its  aforesaid  finding,  the  court  below  rendered 
its  final  judgment  and  decree  herein. 

In  this  court  defendants  Wheeler  and  Hughes  have  jointly 
assigned  as  error  the  overruling  of  their  joint  demurrer  to 
the  fifth  paragraph  of  plaintiff's  reply  to  the  separate  answers 
of  such  defendants  herein. 

This  suit  was  commenced  on  the  24th  day  of  August,  1881, 
by  plaintiff,  Haines,  against  Greene  Durbin,  Henry  Weber, 
sheriff  of  Ripley  county,  William  Wheeler,  Morris  Voltz 
and  Francis  Adkins6n,  as  defendants.  The  object  of  the 
plaintiff's  suit  was  to  foreclose  a  certain  chattel  mortgage 
executed  to  him  by  defendant  Durbin,  on  the  26th  day  of 
April,  1881,  and  recorded  on  the  next  day  in  the  recorder's 
office  of  Ripley  county,  and  to  collect  the  debt  secured  thereby 
by  the  sale  of  the  moiigaged  chattels,  and  to  obtain  a  decree 
declaring  that  the  other  defendants  had  no  interest  in  such 
mortgaged  chattels  as  against  plaintiff  herein.  Durbin  made 
de&ult,  and  the  other  defendants  appeared  and  answered,  and, 
as  to  them,  the  cause  was  put  at  issue.  Upon  the  hearing 
then  had  the  court  found  for  the  plaintiff,  and  rendered  judg- 
ment in  his  fiivor  against  defendant  Durbin  for  the  amount 
due  on  the  mortgage  debt  and  costs  of  suit  j  and  the  court 
then  decreed  the  foreclosure  of  plaintiff's  mortgage  and  the 
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sale  of  the  mortgaged  chattels,  discharged  and  freed  from 
any  Hen  or  right  of  defendants  on  or  in  such  chattels.  On 
the  former  appeal  herein  we  af&rmed  such  judgment  and  de- 
cree as  against  the  defendants  Durbin  and  Adkinson,  and  re- 
versed the  same  as  to  defendants  Wheeler  and  Weber,  as  we 
have  heretofore  stated  in  this  opinion.  Durbin  v.  Haines, 
8upra, 

On  the  return  of  the  cause  to  the  court  below  Weber  went 
out  of  the  case,  and,  in  his  stead,  Hughes,  sheriff  of  Ripley 
county,  was  substituted  as  a  defendant,  and  filed  his  separate 
answer.  In  his  answer  defendant  Hughes  alleged  that  he 
had  become  and  was  the  duly  elected,  qualified  and  acting 
sheriff  of  Ripley  county,  as  the  successor  in  such  office  of 
^Henry  Weber;  that,  on  the  18th  day  of  November,  1879, 
defendant  Wheeler  recovered  a  judgment  against  said  Greene 
Durbin  and  one  George  W.  Hunter  in  the  court  below  for 
$598.40,  upon  which  judgment  an  execution  was  duly  issued 
on  the  31st  day  of  December,  1879,  and  delivered  to  one 
Crozicr,  then  sheriff  of  such  county,  who,  on*  the  same  day, 
levied  such  execution  on  said  Hunter's  lands,  and  advertised 
the  same  for  sale  on  June  26th,  1880 ;  that,  on  the  day  last 
named,  said  Durbin  paid  $200  on  such  execution,  and  the 
same  was  then  returned  by  the  sheriff  unsatisfied  to  the  clerk 
of  such  court ;  that  afterwards,  on  December  7th,  1880,  a  writ 
of  venditioni  exponas  was  issued  on  such  judgment,  and,  on 
the  same  day,  placed  in  the  hands  of  said  Weber,  then  sheriff 
of  such  county ;  that  such  writ  commanded  the  sheriff  to 
make  the  balance  then  due  upon  such  judgment  by  the  sale 
of  the  lands  theretofore  levied  upon,  and  that  if  enough 
money  was  not  thereby  realized  to  satisfy  such  writ,  the  res- 
idue should  be  made  by  levy  upon  and  sale  of  any  other 
property  of  the  execution  defendants  subject  to  execution ; 
that,  on  May  23d,  1881,  Sheriff  Weber  levied  such  writ  upon 
the  law  library  of  said  Durbin,  including  the  chattels  de- 
scribed in  plaintiff's  mortgage ;  that  afterwards  Sheriff  Weber 
returned  such  writ  to  the  clerk  of  such  court,  who,  on  June 
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17thy  1881^  issued  an  alias  writ  of  venditioni  exponas ^  and  de- 
livered the  same  to  Sheriff  Weber,  who  by  virtue  thereof 
offered  and  sold  said  Hunter's  lands  to  defendant  Wheeler 
for  $175,  leaving,  to  wit,  the  sum  of  $300  of  such  writ  un- 
satisfied ;  that,  at  the  time  of  the  aforesaid  sale.  Sheriff  Weber 
had  the  possession  and  custody  of  said  Durbin's  law  library, 
including  the  chattels  mortgaged  to  the  plaintiff,  by  virtue 
of  the  aforesaid  levy  thereon,  and  continued  in  possession 
thereof  until  the  expiration  of  his  term  of  office,  when  he 
delivered  such  alias  writ  and  such  law  library  to  defendant 
Hughes,  as  his  successor  in  office ;  and  that  said  Hughes,  as 
such  sheriff,  had  continued  to  be,  and  still  was,  in  possession 
of  such  property  by  virtue  of  such  alias  writ  and  the  afore- 
said levy  thereon.     Wherefore,  etc. 

Substantially  the  same  facts  were  alleged  by  defeudant 
Wheeler  in  the  first  paragraph  of  his  separate  answer  as 
those  stated  by  defendant  Hughes  in  his  separate  answer,  the 
substance  of  which  we  have  given,  except  that  Wheeler's  an- 
swer contains  no  averment  in  relation  to  the  expiration  of 
Weber's  term  of  office  as  sheriff,  and  his  delivery  of  such 
alias  writ  and  such  law  library  to  defendant  Hughes,  as  his 
successor  in  the  office  of  sheriff,  and  Huglies'  continuance  in 
the  possession  of  such  property,  under  such  alias  writ,  until 
the  filing  of  his  answer  herein,  on  the  21st  day  of  November, 
1885. 

W^ithout  first  giving  a  summary  even  of  the  facts  stated  by 
plaintiff  in  the  fifth  paragraph  of  his  reply  to  the  foregoing 
answers  of  defendants  Hughes  and  Wheeler,  we  may  say 
generally  that  the  question  as  to  whether  or  not  the  court 
below  erred  in  overruling  defendants'  joint  demurrer  to  such 
paragraph  of  reply,  depends  for  its  decision,  in  part  at  least, 
upon  the  construction  which  may  be  placed  upon  provisions 
of  section  741,  R.  S.  1881. 

This  section  reads  as  follows :  "  The  lien  of  the  levy  upon 
the  property  shall  continue ;  and  the  clerk,  when  directed  by 
the  plaintiff,  shall  forthwith  issue  another  execution  reciting 
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the  return  of  the  former  execution^  the  levy  and  failure  to 
sell,  and  directing  the  sheriff  to  satisfy  the  judgment  out  of 
the  property  unsold^  if  the  same  be  sufficient;  if  not^  the^ 
out  of  any  other  property  of  the  debtor  subject  to  execution ; 
but  such  lien  as  to  personal  property  shall  continue  only  for 
thirty  days  (unless  a  second  execution  be  issued  thereon)  from 
the  time  of  said  return,  at  which  time  it  shall  be  released  as 
to  bona  fide  purchasers  for  value  and  as  to  the  levies  of  writs 
on  other  judgments,  and  the  levy  shall,  as  between  the  parties, 
be  deemed  vacated ;  and  as  to  real  property,  after  six  months, 
the  levy  of  such  writ  shall  be  discharged/' 

This  section  of  the  statute  amends  and  supersedes  section 
454  of  the  civil  code  of  1852,  and  has  been  in  force  since 
September  19th,  1881.  In  so  far  as  section  741  limits  the 
lien  of  a  levy  on  personal  property  to  thirty  days  from  the 
return  of  the  execution  under  which  the  levy  was  made,  un- 
less a  second  execution  be  issued  thereon,  and  provides  that 
as  to  real  property,  after  six  months,  the  levy  of  such  writ 
shall  be  discharged,  the  legislation  is  new  and  is  not  to  be 
found,  so  far  as  we  are  advised,  in  any  prior  statute  of  this 
State. 

In  the  fifth  paragraph  of  his  reply  plaintiff  has  stated  facts 
which  show,  as  his  counsel  claims,  that  the  prior  lien  of  de- 
fendants' levy  on  said  Durbin's  law  library,  including  the  chat- 
tels so  mortgaged  to  plaintiff,  has  terminated  and  must ''  be 
deemed  vacated''  as  between  him  and  such  defendants,  un- 
der the  limitations  declared  in  such  section  741,  above  quoted. 

It  was  alleged  by  plaintiff  in  his  fifth  reply,  among  other 
things,  that  the  execution  commonly  called  a  writ  ofvetidi- 
tioni  exponas,  under  which  Sheriff  Weber  levied  upon  Dur- 
bin's  law  library,  a  part  of  which  was  mortgaged  to  plaintiff, 
was  issued  to  and  placed  in  the  hands  of  such  sheriff  on  the 
7th  day  of  December,  1880,  and  was  by  him  returned  on 
June  9th,  1881,  unsatisfied;  that  on  June  17th,  1881,  an 
alias  execution  of  the  same  kind  was  issued  and  delivered  to 
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Sheriff  Weber,  and  was  by  him  returned  unsatisfied  on  De- 
cember 17th,  1881 ;  that,  on  December  20th,  1881,  defend- 
ant Wheeler  sued  out  of  the  court  below  an  ordinary  execu- 
tion, commonly  called  a  fieri  faeiaSy  upon  his  aforesaid 
judgment  against  said  Hunter  and  Durbin,  which  writ  was, 
on  the  same  day,  delivered  to  such  Sheriff*  Weber,  and  was 
by  him  returned  on  June  13ih,  1882,  by  order  of  defendant 
Wheeler;  that,  on  June  14th,  1882,  an  alias  execution  of 
the  same  kind  was  issued  on  such  judgment  and  delivered  to 
auch  Sheriff  Weber,  and  was  by  Sheriff  Hughes  returned  un- 
satisfied, by  order  of  defendant  Wheeler ;  that,  on  January 
13th,  1883,  an  alias  execution  of  the  like  kind  was  issued 
on  such  judgment  and  placed  in  the  hands  of  Sheriff  Hughes, 
who  returned  the  same  unsatisfied  on  July  14th,  1883;  and 
that  from  that  day  continuously  until  the  21st  day  of  April, 
1885,  no  execution  of  any  kind  was  issued  out  of  such  court 
on  the  aforesaid  judgment  in  favor  of  defendant  Wheeler 
and  against  said  Hunter  and  Durbin,  or  placed  in  the  hands 
of  any  sheriff  of  Ripley  county. 

By  their  demurrer  to  the  fifth  paragraph  of  plaintiff  ^s  reply, 
defendants  admit  that  the  facts  stated  therein  are  true,  and 
applying  to  the  facts  thus  admitted  the  provisions  of  section 
741,  above  quotedj  it  is  manifest,  we  think,  that  the  lien  of 
defendants^  levy,  on  the  chattels  mortgaged  to  plaintiff,  under 
the  execution  issued  on  the  7th  day  of  December,  1880,  long 
since  expired  by  limitation,  and  that  such  levy  must,  as  |}e- 
tween  plaintiff  and  defendant  Wheeler, "  be  deemed  vacated/' 
The  lien  of  such  a  levy  is  purely  a  statutory  lien  ;  it  has  its 
origin  in  the  statute,  and  exists  only  by  force  of  the  statute ; 
and  its  duration  depends  upon  the  execution  plaintiff's  com- 
pliance with  the  terms  and  requirements  of  the  statute.  We 
are  of  opinion,  therefore,  that  the  facts  stated  by  plaintiff  in 
the  fifth  paragraph  of  his  reply  were  amply  sufficient  to 
avoid  the  matters  alleged  by  defendants  in  their  separate  an- 
VoL.  114.— 8 
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swers  herein,  and  that  the  demurrer  to  such  paragraph  of  re- 
ply was  correctly  overruled. 

The  judgment  is  affirmed^  with  costs. 

Note. — The  death  of  appellee  before  the  submission  of  this 
cause  having  been  suggested  to  this  court,  the  clerk  will  enter 
this  judgment  ill  favor  of  his  heirs,  who  are  ordered  to  be 
substituted  as  appellees  herein. 

Filed  March  10, 1888. 
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No.  13,007. 

Blair  v.  Smith  et  al. 

Tbust. — Debtor  and  OredUor. — Htuband  and  Wife, — Fraudulent  Orantee. — 
Where  a  husband,  with  intent  to  defraud  his  creditors,  pays  purchase- 
money  liens  upon  his  wife's  real  estate,  she  having  knowledge  of  and 
participating  in  his  fraudulent  purpose,  she  occupies  the  position  of  a 
fraudulent  grantee,  and  is  chargeable  in  equity  as  a  trustee  of  the  hus- 
band's creditors  to  the  extent  of  the  sum  so  paid,  and  they  may  reach 
the  money  in  either  the  land  or  the  avails  of  a  sale. 

Samb. — Whene  a  husband,  to  defraud  his  creditors,  gives  money  to  his 
wife,  who  yields  no  consideration  and  who  accepts  the  money  with 
knowledge  of  his  fraudulent  purpose,  she  is  chargeable  as  ^  trustee,  and 
may  be  compelled  to  account  as  such  at  the  suit  of  the  husband's 
creditors. 

SAUE.—Equ'UaJble  Relief, —  When  Granted, — There  being,  under  the  code  of 
this  State,  but  one  form  of  action,  equitable  relief  will  be  granted 
whenever  the  facts  well  pleaded  demand  it. 

Fraudulent  Conveyance. — Exemption  from  Execution,— There  can  not  be 
a  fraudulent  conveyance  of  property  which  is  exempt  from  execution. 

Attachment.— ^J^ari^. — Quashing  Proceedings, — An  affidavit  in  attach- 
ment, which  fails  to  show  that  the  property  sought  to  be  reached  is  sub- 
ject to  execution,  is  not  sufficient,  and  the  proceedings  may  be  quashed. 


From  the  DeKalb  Circuit  Court. 
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J.  E.  Rose,  J.  W.  Baxter  and  W.  L,  Penfield,  for  appellant. 
•7".  L  Best,  CI  A.  0.  McGldlan  and  D.  A,  Garwood,  for 
appellees. 

Elliott,  J. — The  facts,  as  stated  by  the  first  paragraph 
of  the  complaint,  are  these :  Norman  Smith  was  the  debtor 
of  Benjamin  Blair  in  the  sum  of  one  thousand  dollars,  for 
which  judgment  was  recovered.  Executions  were  issued  and 
returned  no  property  found.  Prior  to  the  time  the  judgment 
was  rendered,  the  wife  of  Norman  Smith,  Julietta,  owned 
eighty  acres  of  land,  and  as  part  of  the  purchase- money  she 
agreed  to  pay  liens  on  the  land  amounting  to  the  sum  of  one 
thousand  dollars.  This  sum  the  husband  paid,  although  he 
then  had  no  property  subject  to  execution,  as  his  wife  knew. 
He  paid  the  money  with  the  fraudulent  intent  of  cheating 
his  creditors,  of  which  fact  his  wife  had  knowledge,  and  to 
enable  him  to  defraud  his  creditors  colluded  with  him  to  effect 
that  purpose.  Since  it  was  paid  she  has  sold  the  land,  and 
has,  as  the  complaint  charges,  possession  of  the  avails  of  the 
sale,  and  has  in  her  possession  one  thousand  dollars  above 
the  value  of  her  interest, as  the  trustee  of  his  creditors. 

The  appellant's  counsel,  with  much  force  and  plausibility, 
argue  that,  as  Mrs.  Smith  occupies  the  position  of  a  fraudu- 
lent grantee,  and  colluded  with  her  husband  to  defraud  his 
creditors,  she  is  liable,  in  the  character  of  a  trustee,  to  ac- 
count to  them  for  the  amount  over  and  above  the  value  of 
her  interest  in  the  land. 

It  is  now  settled,  whatever  of  error  may  have  crept  into 
some  of  our  decisions,  that  a  judgment  creditor  has  a  lien 
only  on  the  interest  of  the  debtor  in  the  land,  and  that  against 
such  a  creditor  prior  equities  will  prevail.  Glidewell  v. 
Spaughy  26  Ind.  319;  Monticello,  etc..  Go,  v.  Loughry,  72 
Ind.  562;  Hays  v.  Reger,  102  Ind.  524;  Foliz  v.  WeH,  103 
Ind.  404,  and  cases  cited ;  Wright  v.  Tichenor,  104  Ind.  185, 
and  cases  cited;   Wright  v.  Jones,  105  Ind.  17  (28) ;  Heberd 
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V.  Winea,  105  Ind.  237  (242)  ;    Taylor  v.  Dxiefderherg,  109 
Ind.  166. 

It  is  clear,  therefore,  that  the  interest  that  Mrs.  Smith  had 
in  the  land  is  superior  to  the  appellant's  claim.  We  do  not, 
however,  understand  the  appellant's  counsel  to  controvert 
this  doctrine,  but  their  {X>sition  is,  that  the  creditor  has  a 
right  to  charge  her  with  the  money  in  her  hands  received 
from  the  sale,  after  deducting  the  value  of  her  interest  in  the 
land.  The  husband,  as  against  her,  acquired  no  interest  in 
the  land,  but  as  against  creditors  the  money  belonging  to  him 
which  went  into  the  land  can  be  reached  in  equity,  because, 
as  the  complaint  alleges,  the  wife  put  it  there  to  defraud 
creditors. 

Whether  the  husband  could,  or  could  not,  impair  the  in- 
terest of  the  wife  if  she  had  not  actively  participated  in  the 
fraud,  iq  not  the  question  ;  but  the  question  is,  can  the  money 
that  went  into  the  land  by  the  fraud  of  both  husband  and 
wife  be  followed  by  the  creditors  of  the  husband  ?  This  is 
the  question  the  record  presents.  We  think  it  clear  that  in 
equity  the  creditors  may  pursue  the  money  into  the  land. 
Suppose,  for  example,  that  the  price  of  the  land  was  two 
thousand  dollars,  and  that  the  wife  paid  only  ten  dollars  of 
this  sum,  and  the  husband,  colluding  with  the  wife  in  a  fraud- 
ulent scheme  to  defraud  his  creditors,  paid  nineteen  hundred 
and  ninety  dollars,  could  not  a  judgment  creditor  reach  the 
money  thus  fraudulently  put  into  the  land  ?  We  are  unable 
to  see  why  the  money  of  the  husband  may  not  be  subject  in 
equity  to  the  claims  of  his  creditors,  in  the  case  supposed,  nor 
can  we  perceive  any  difference  between  the  supposed  case  and 
the  actual  one. 

The  question  here  is  very  different  from  that  presented  in 
French  v.  Sheplor,  S3  Ind.  266.  In  that  case  the  beneficiary 
sought  to  secure  land  bought  by  the  trustee,  but  partly  i)aid 
for  with  trust  funds.  Here  the  charge  is  that  the  wife  col- 
luded with  the  husband  to  defraud  his  creditors,  and,  to  carry 
into  execution  their  corrupt  scheme,  she  suffered  him  to  use 
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his  money  in  paying  for  the  land.  If^  at  the  time  the  land 
was  purchased^  this  had  been  done^  no  one  would  doubt  that 
the  husband  would  have  acquired  an  interest  in  the  land  which 
a  judgment  creditor  might  subject  to  the  payment  of  his  debt. 
We  can  discern  no  difference  between  a  case  where  the  hus- 
band and  wife  conspire  to  defraud  creditors  prior  to  the  pur- 
chase of  property,  and  a  case  where  the  conspiracy  is  not 
formed  until  after  the  purchase  of  the  land.  Our  conclusion 
on  this  branch  of  the  case  is,  that  when  the  husband,  pursu- 
ant to  the  corrupt  scheme,  invested  one  thousand  dollars  in 
the  land,  he  acquired,  as  against  creditors,  but  not  as  against 
the  wife,  an  interest  upon  which  equity  will  fasten  the  lien 
of  the  judgment,  but  that  the  lien  did  not  displace  the  prior 
equity  of  the  wife. 

If  our  conclusion  is  correct,  then  as  long  as  the  wife  re- 
mained the  owner  of  the  land  the  husband,  in  equity,  and  as 
in  favor  of  a  judgment  creditor,  owned  an  interest  in  the 
land,  subject  to  the  lien  of  the  judgment,  as  against  one  who 
had  conspired  with  him  for  the  purpose  of  defrauding  cred- 
itors. If  this  be  not  true,  then  a  debtor  may  collude  with 
another  to  defraud  his  creditors,  and  by  investing  money  in 
the  land  carry  into  execution  a  corrupt  scheme,  and  enable 
the  debtor  to  evade  the  payment  of  his  debts.  Equity  will 
not  permit  this. 

Approaching  the  question  from  a  somewhat  different  point, 
we  arrive  at  the  same  conclusion.  If  the  money  paid  on  the 
price  of  the  land  belonged  to  the  debtor,  equity  would  have 
compelled  him  to  pay  it  to  his  creditor,  and  from  this  rule  he 
can  not  escape  under  cover  of  a  fraudulent  coljusion  with  the 
owner  of  the  land.  No  one  can  reap  any  advantage  from  a 
fraud.  As  the  money  to  which  equity  gave  the  appellant  a 
claim  went  into  the  land,  into  the  land  equity  will  follow  it. 
"Ekjuity  regards  that  as  done  which  ought  to  have  been 
done,"  and  upon  this  maxim  rests  many  of  the  most  salutary 
rules  of  equity,  and  among  them  that  of  equitable  conver- 
sion.    It  is  no  more  beyond  the  power  of  a  court  of  equity 
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to  reach  the  money  in  the  land  than  it  would  have  been  had 
the  money  been  fraudulently  placed  in  the  hands  of  Mrs. 
Smith;  to  be  there  kept  for  the  corrupt  purpose  of  defrauding 
her  husband's  creditors. 

Our  statute  goes  very  far  in  condemnation  of  schemes  to 
defraud  creditors,  and  denounces  as  void  all  contracts  made 
for  that  purpose.  Sections  2156,  4920,  R  S.  1881.  Land 
fraudulently  conveyed  is  subject  to  the  judgment,  by  express 
provision  of  our  statute.  R.  S.  1881,  section  752;  Hanna 
v.  Aebker,  84  Ind.  411. 

As  held  in  the  case  cited,  where  a  person  purchases  or  ac- 
quires an  interest  in  land,  and,  for  the  purpose  of  defrauding 
creditors,  does  not  take  title,  equity  will  treat  that  as  having 
be^ n  done  which  ought  to  have  been  done,  and,  in  favor  of 
creditors,  will  treat  the  purchaser  as  having  title. 

Counsel  for  the  appellees  are  in  error  in  treating  Mrs. 
Smith  as  the  mere  debtor  of  her  husband.  The  complaint 
does  not  proceed  upon  that  theory.  It  proceeds  on  the 
theory  that,  by  reason  of  the  fraudulent  collusion  with  her 
husband,  she  obtained  property  which  in  equity  and  good 
conscience  should  be  applied  to  the  debt  due  from  her  hus- 
band to  the  appellant.  She  is  not  sought  to  be  held  as  his 
debtor.  She  is  sought  to  be  held  as  the  trustee  of  her  hus- 
band's creditor.  It  is  a  principle  quite  as  well  established 
as  any  in  equity  jurisprudence,  that  a  grantee  who  fraudu- 
lently accepts  a  conveyance  of  land  for  the  purpose  of 
enabling  the  grantor  to  defeat  his  creditors,  takes  the  land 
as  the  trustee  of  the  creditors.  This  doctrine  is  so  well  set- 
tled that  it  is  scarcely  necessary  to  cite  authorities  in  its  sup- 
port. Eiler  v.  Omll,  112  Ind.  318;  Eve  v.  Louis,  91 
Ind.  457;  Jones  v.  Reeder,  22  Ind.  111.  If,  therefore,  Mrs. 
Smith  had  retained  the  land,  she  might  undoubtedly  have 
been  charged  as  the  trustee  of  her  husband's  creditors  to  the 
extent  of  his  interest  in  the  land.  Whether  this  would  be 
so  if  there  were  no  actual  fraud  we  need  not  inquire,  for 
there  was  here  not  only  knowledge  of  the  fraudulent  intent 
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of  the  husband^  but  the  wife  actively  assisted  him  in  carry- 
ing into  execution  his  fraudulent  purpose  by  conspiring  with 
him  to  defeat  his  creditors.  Whatever  may  be  the  rule 
where  the  wife  simply  permits  her  insolvent  husband  to  ad- 
vance money  to  pay  for  her  land,  the  rule  in  a  case  like  this, 
where  she  is  a  guilty  actor  in  the  fraud,  is,  that  she  can  not 
defeat  the  claim  of  her  husband's  creditors,  although  the 
<5reditors  can  not  destroy  her  prior  equities.  The  element 
of  actual  fraud  we  regard  as  an  important  one  in  all  the 
phases  of  the  case.  We  decide  the  case  as  it  is  presented  to 
us  by  the  complaint,  and  upon  the  facts  there  alleged  aud  ad- 
mitted by  the  demurrer,  and  that  case  is  one  of  direct  posi- 
tive fraud,  and  not  merely  legal  or  constructive  fraud. 

We  conclude,  without  hesitation,  that,  had  the  wife  re- 
mained the  owner  of  the  land,  equity  might  have  charged 
her  as  holding  it  in  trust  to  the  extent  of  the  money  fraudu- 
lently put  into  it  by  her  husband,  and  wc  are  now  to  inquire 
whether,  as  to  the  avails  of  the  sale  in  her  hands  in  excess 
of  her  interest  in  the  laud,  she  can  be  required  to  account 
to  her  husband's  creditor  as  a  trustee.  We  have  already 
alluded  to  the  doctrine  of  equitable  conversion,  and  we  now 
apply  it  to  the  money  in  the  hands  of  Julietta  Smith.  As 
to  the  creditors,  equity  may  treat  that  money  as  it  would 
have  treated  the  land  had  the  title  remained  in  her.  We  are 
not  willing  to  hold  that  the  change  in  the  character  of  the 
property  changed  the  equities  of  the  parties.  Suppose  that, 
instead  of  getting  money  for  the  laud,  Mrs.  Smith  had  ex- 
changed it  for  another  parcel  of  land,  might  not  the  appel- 
lant have  reached  the  husband's  interest  in  that  laud?  It 
seems  clear  to  our  minds  that  the  change  from  one  parcel  of 
land  to  another  would  not  have  destr'oyed  the  appellant's 
equity,  and,  surely,  the  change  from  one  species  of  property 
to  another  can  not  affect  the  principle  involved.  On  the 
soundest  ground  of  equity,  as  we  think,  the  rights  of  the 
appellant  followed  the  money  from  the  land  into  the  hands 
of  Mrs*  Smith.     If  this  be  true,  then  she  must  be  regarded 
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as  holding  it  &s  the  tritstee  of  the  appellant  and  in  no  other 
capacity. 

In  equity  she  has  no  right  to  the  money.  She  does  not, 
therefore,  hold  it  in  her  own  right.  She  is  not  the  debtor  of 
her  husband,  because,  as  between  parties,  a  fraudulent  con- 
veyance is  valid.  She  is  not  the  debtor  of  her  husband,  be- 
cause there  w^as  neither  an  implied  nor  an  express  promise  to- 
repay  him,  for  she  received  the  money  as  an  actor  in  the  cor- 
rupt  scheme  to  defraud  his  creditors.  There  is,  thei*efore, 
but  one  capacity  in  which  she  can  hold,  and  that  is  as  the 
trustee  of  the  creditors.  If  she  holds  it  in  that  capacity^ 
then  in  that  capacity  she  can  be  compelled  to  account.  Rea- 
soning solely  on  principle,  this  conclusion  seems  inevitable^ 
and  it  is  the  conclusion  which  the  authorities  sustain. 

In  the  case  of  C2ement8  v.  Moore,  6  Wall.  299,  the  Supreme 
Court  of  the  United  States  held  that  "A  purchaser  of  a  stock 
of  goods  from  a  debtor  confessedly  insolvent,  where  the  pur- 
chaser knows  that  the  debtor's  purpose  is  to  hinder  and  delay^ 
a  particular  creditor,  and  also  that  if  the  debtor  intended  a 
fraud  on  his  creditors  generally,  the  purchase  would  neces- 
sarily be  giving  him  facilities  in  that  direction,  is  not  respon- 
sible in  equity  (the  sale  being  an  open  one,  for  a  fair  price, 
and  followed  by  a  change  of  possession)  for  any  part  of  the 
consideration  money  which  the  debtor  had  applied  to  pay- 
ment of  his  debts;  but  is  responsible  for  any  part  which  he 
has  diverted  from  such  payment.'* 

The  question  was  very  fully  and  carefully  discussed  in 
Ferguson  v.  Hillmany  55  Wis.  181,  and  it  was  said:  "The 
reason  and  justice  of  this  rule  are  apparent  when  we  consider 
the  effect  of  any  different  rule  upon  the  rights  of  the  cred- 
itors. If  the  fraudulent  grantee  can  be  protected  for  the 
amount  actually  paid  by  him  at  the  time  of  the  fraudulent 
transfer,  then  this  would  happen  :  The  fraudulent  debtor 
could  make  a  sale  with  intent  to  avoid  the  payment  of  his 
debts,  take  the  money  and  leave  the  country,  and  the  pur- 
chaser have  knowledge  that  he  intended  to  do  so,  and  yet  be 
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protected  for  the  money  iso  paid  and  appropriated.  A  rule 
which  wonld  lead  to  such  results  can  not  be  tolerated  by 
courts.  The  rule  as  above  stated  has  been  recognized  and 
adopted  by  this  as  well  as  other  courts.  Gardinier  v.  OtiSy 
13  Wis.  460;  Stdn  v.  Hemann,  23  Wis.  132;  Avery  v. 
Johanriy  27  Wis.  246 ;  Union  NatH  Bank  v.  Warner ^  12 
Hun,  306 ;  Briggs  v.  MerriU,  58  Barb.  389  ;  Fullerton  v. 
Vtall,  42  How.  Pr.  294 ;  Goodhue  v.  Berrien,  2  Sandf.  Ch. 
630,  636.  See  also  a  long  list  of  authorities  upon  this 
question  cited  by  Mr.  Bump  in  his  work  on  Fraudulent  Con- 
veyances, p.  198,  note  2;  May  Stat.  Eliz.  73,  74.  If  the 
fraudulent  grantee  in  possession  of  the  property  of  the  debtor 
can  not  be  protected  for  the  money  or  other  consideration  he 
may  have  given  for  the  transfer,  as  against  the  creditors  of 
such  debtor,  it  would  seem  to  follow  as  a  necessary  conse- 
quence»that  such  grantee  can  not  be  protected  in  the  posses- 
sion of  the  proceeds  of  such  property  received  by  him  on  a 
sale  thereof.  The  property  in  the  hands  of  the  fraudulent 
purchaser  is  held  by  him  in  trust  for  the  creditors  of  his 
fraudulent  vendor,  and  when  the  property  is  converted  into 
money  the  money  is  impressed  with  the  same  trust.  The 
original  conveyance  being  void  as  to  creditors,  no  title  as  to 
them  ever  passed  to  the  grantee ;  and  if  he  sells  it  and  re- 
ceives the  money,  he  must  hold  the  money  for  the  benefit  of 
the  creditors.  In  equity  such  money  in  the  hands  of  the 
fraudulent  grantee  is  held  for  the  benefit  of  the  creditors;  and, 
although  they  may  not  be  able  to  maintain  an  action  at  law 
for  money  had  and  received  for  their  use,  because  they  were 
never  the  owners  of  or  had  the  title  to  the  property  which 
has  been  converted  into  such  money,  yet  a  court  of  equity, 
having  all  the  parties  interested  before  it,  may  make  such 
order  as  to  the  application  thereof  as  would  be  just." 

In  Williamson  v.  WilliamSy  11  Lea,  355,  the  court  said: 
"  It  does  appear  that  Wallace  purchased  fraudulently,  and 
disposed  of  this  land  to  aid  his  father-in-law  in  evading  the 
payment  of  his  debt,  and  sold  to  Terry  with  intent  to  avoid 
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the  complainant's  claim.  He  swears  he  received  the  price  of 
the  property  to  the  amount  of  seven  thousand  dollars.  He 
shows  he  had  received  this  money,  and  this  fact  is  beyond 
question.  Having  deprived  complainant  of  this  land,  and 
living  obtained  its  price,  he  must  be  held  responsible  by 
reason  of  this  fraudulent  disposition  of  the  land,  to  be  liable 
to  the  complainant's  claim  to  the  amount  of  the  considera- 
tion received.  This  money  stands  for  the  land  in  his  hands, 
and  he  can  not  escape  liability  by  having  disposed  of  the 
land.  It  was  so  held  in  the  case  of  Marsh  v.  Wills  &  Swan, 
Thompson's  Cases,  overruling  the  case  of  Tubb  v.  WiUiamSj 
7  Hum.  366,  and  the  same  principle,  also,  in  Coleman  v. 
Satterfieldy  2  Head,  265.  These  cases  have  been  several 
times  afiSrmed  since." 

The  point  of  the  decision  in  Fullerion  v.  Viall,  42  How. 
Pr.  294,  is,  as  stated  in  the  head  notes,  this:  **  If,  before 
the  judgment  is  obtained,  the  land  be  conveyed  to  a  bona 
fide  purchaser,  the  land  is  not  subject  to  the  lien  of  the  judg- 
ment, but  in  equity  the  creditor's  lien  attaches  to  the  fund 
or  proceeds  received  by  the  fraudulent  grantee." 

The  court,  in  Smith  v.  Sandsy  17  Neb.  498,  gave  the  ques- 
tion careful  consideration  and  held  the  fraudulent  grantee 
liable,  saying,  among  other  things :  "  The  law  requires  the 
debtor  to  act  in  good  faith  with  his  creditors,  and  apply  his 
property  not  exempt,  if  need  be,  to  the  payment  of  his  debts. 
If  he  attempts  to  evade  this  duty,  and  for  the  purpose  of 
hindering  or  defrauding  his  creditors  by  transferring  his 
property  to  another  without  consideration,  or  with  knowl- 
edge on  the  part  of  the  grantee  of  the  fraudulent  intent, 
such  grantee  will  take  the  property  charged  with  the  trust, 
and  if  he  converts  the  property  into  money  he  will  be  liable 
for  its  value,  less  any  valid  lien  subsisting  against  it.  And 
as  the  court  administers  both  law  and  equity  it  should  adapt 
the  relief  to  the  facts  proved,  and  if  need  be  permit  an 
amendment  of  the  prayer  of  the  petition  for  that  purpose." 

A  similar  principle  was  declared  in  Murtha  v.  Curley^  90 
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N.  Y.  372,  where  it  was  said :  "  Under  the  circumstances  of 
this  case,  judgment  for  the  recovery  of  the  precise  sura  of 
money  claimed  was  the  proper  judgment;  and  the  form  of 
the  judgment  does  not  stamp  this  as  a  legal,  rather  than  an 
equitable  action.  A  court  of  equity  adapts  its  relief  to  the 
exigencies  of  the  case  in  hand."  At  another  place  the  court 
said:  **Even  if  something  was  honestly  due  fro.m  Doyle  to 
Curley,  on  account  of  the  fraud,  Curley  could  not  retain  the 
property,  or  use  its  proceeds  against  a  pursuing  creditor." 

Stronger  still  is  the  case  of  Post  v.  StigeVy  29  N.  J.  Eq.  554, 
where  the  wife  sold  the  property  fraudulently  conveyed  to 
her,  and  as  a  defence  insisted  that  she  had  lost  the  money 
received  in  bad  bargains;  but  the  court  denied  the  validity 
of  this  defence,  saying:  "She  held  the  property  as  trustee 
of  her  husband's  creditors,  and  dealt  with  it  at  her  peril." 

Mr.  Bump  says :  "  The  grantee  is  construed  to  be  a  trustee 
for  the  creditors,  and  as -such  is  responsible  for  all  his  acts  in 
disposing  of  the  property  fraudulently  conveyed  to  him. 
If  he  has  parted  with  it  he  must  account  for  the  value." 
Again  he  says:  "A  court  of  equity  follows  the  proceeds  of 
the  property  and  affords  a  remedy  by  turning  the  legal 
owner  into  a  trustee  for  the  benefit  of  creditors."  Bump' 
Fraud.  Conv.  (3d  ed.)  608,  609. 

We  feel  quite  sure,  after  a  very  careful  search,  that  no  case 
can  be  found,  in  which  the  question  was  fairly  presented,  where 
it  has  been  held  that  the  fraudulent  vendee  will  not  be  held 
liable  in  equity.  Counsel  have  cited  us  to  none,  and  in  our 
search  we  have  found  none. 

We  are  careful  to  say  that  no  case  can  be  found  where  an 
appeal  to  a  court  of  equity  for  relief  against  a  fraudulent 
grantee  in  such  a  case  as  this  was  made  in  vain,  for  we  are 
aware  that  there  are  cases  holding  that  relief  can  not  be 
awarded  by  a  court  of  law.  Even  on  that  question,  how- 
ever, there  is  much  conflict,  and  the  better  reason,  if  not  the 
greater  number  of  cases,  is  in  favor  of  the  rule  that  for  the 
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tort  an  action  will  lie.  But  with  that  phase  of  the  question 
we  are  not  now  concerned. 

The  appeal  for  relief  in  this  case  was  made  to  a  court  of 
equity,  for  all  our  courts  are  courts  of  equity.  It  matters  not 
under  our  code  what  the  form  of  the  action,  if  the  facts  stated 
sustain  the  theory  on  which  the  complaint  proceeds,  and  en- 
title the  plaintiff  to  the  relief  he  seeks.  Of  this  there  can 
be  no  doubt  on  principle  or  authority.  1  Pomeroy  Eq.  Jur., 
section  287  ;  Pomeroy  Remedies,  section  71 ;  Quarl  v.  Ab^ 
belt,  102  Ind.  233  (52  Am.  R.  662). 

The  Supreme  Court  of  Massachusetts  has  gone  as  far  as 
any  other  court  in  ruling  that  an  action  at  law  can  not  be 
maintained  against  a  fraudulent  grantee  who  converts  the 
land  conveyed  to  him  and  appropriates  the  proceeds.  Brad- 
ley V.  Fuller y  118  Mass.  239.  But  as  to  suits  in  equity  the 
principle  asserted  by  the  decisions  of  that  court  are  essentially 
different.     Hooper  v.  HillSy  9  Pick.  435. 

In  Tasker  v.  MoaSy  82  Ind.  62,  the  doctrine  of  the  Mas- 
sachusetts court,  as  to  actions  at  law,  seems  to  have  been  ai>- 
proved  and  applied  to  a  case  somewhat  similar  to  the  present. 
It  is  obvious  that  an  important  element  was  overlooked  in 
that  case,  and  that  is,  that,  under  the  code,  there  is  only  one 
form  of  action,  and  that  equitable  relief  will  be  granted 
whenever  the  facts  well  pleaded  demand  it.  But  we  need 
not  now  express  any  opinion  upon  the  merits  of  that  deci- 
sion ;  all  that  need  be  said  is  that,  granting  it  to  be  well  de- 
cided, it  does  not  apply  here,  for  there,  as  it  was  expressly 
stated  in  the  opinion,  Thomas,  the  fraudulent  grantee^ 
"  transferred  the  certificate  to  Miller,  without  receiving  any- 
thing himself."  Here  the  fraudulent  grantee  receives  and 
holds  the  consideration  received.  The  cases  we  have  already 
referred  to  clearly  show  the  principle  upon  which  the  courts 
proceed  in  such  cases  as  this,  and,  in  showing  this,  show  that 
on  the  plainest  principles  of  equity  the  fraudulent  grantee 
must  account  for  what  he  has  in  his  hands  as  the  avails  of 
the  sale,  or  he  must  pay  the  value  of  what  he  retains.     This 
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principle  is  strikingly  illustrated  by  the  case  of  Beeg  v.  Bumr 
hamy  55  Mich.  39. 

What  we  have  said  disposes  of  the  questions  presented  by 
the  first  paragraph  of  the  complaint,  for  the  ultimate  conclu- 
sion established  is,  that  property  subject  to  execution  may  be 
followed  by  creditors,  although  changed  in  kind,  into  the 
hands  of  one  who  occupies  the  position  of  a  fraudulent 
grantee,  and  results  in  holding  that  paragraph  to  be  good. 

The  second  paragraph  of  the  complaint  alleges  the  indebt- 
edness of  Norman  Smith  to  the  appellant,  alleges  that  he  had 
no  property  subject  to  execution,  alleges  that  his  wife  knew 
that  fact,  and  that  she  knew  of  his  intent  to  defraud  his  cred- 
itors; it  alleges  that  he  gave  her  eight  hundred  dollars  for 
which  no  consideration  was  yielded,  and  that  she  accepted  it, 
knowing  the  corrupt  purpose  of  her  husband,  and  that  she 
now  holds  it  as  trustee  for  his  creditors,  and  has  never  ac- 
counted for  it. 

We  think  the  principle  we  have  stated  applies  to  this  par- 
agraph of  the  complaint  as  well  as  to  the  first.  Mrs.  Smith 
received  the  money  as  trustee,  and  as  such  must  account  for 
it.  If  she  had  received  a  stock  of  goods  from  her  husband 
pursuant  to  a  corrupt  scheme  to  defraud  his  creditors,  she 
certainly  could  have  been  charged  as  trustee.  The  fact  that 
she  received  one  species  of  property  rather  than  another  can 
make  no  difference.  The  governing  principle  is  the  same,  no 
matter  what  kind  of  property  the  fraudulent  participant  in 
the  positive  wrong  receives.  Mr.  Pomeroy  asserts,  what  is 
well  known  to  be  the  law,  that  a  fraudulent  grantee  takes  as 
trustee,  and  says  :  "  The  lien  upon  the  original  articles  will 
extend  to  the  resulting  fund  or  the  substituted  goods."  3 
Pomeroy  Eq.  Jur.,  section  1291.  This  is  the  underlying  prin- 
ciple which  everywhere  prevails.  May  Stat,  of  Eliz.  10 ; 
Wait  Fraudulent  Conveyances,  section  385. 

The  plaintiff  is,  therefore,  right  in  proceeding,  as  he  does, 
upon  the  theory  that  the  fraudulent  grantee  is  a  trustee,  and 
as  such  may  be  called  upon  to  account  for  the  trust  funds. 
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Damages  in  the  form  of  compensation  are  always  allowed  in 
equity  where  no  other  form  of  relief  is  adequate.  1  Pom- 
eroy  Eq.  Jur.,  sections  112,  237.  This  rule  is  often  applied  in 
cases  against  trustees  for  an  accounting,  and  between  part- 
ners, as  well  as  in  suits  for  specific  performance  where  per- 
formance can  not  be  enforced.  Pomeroy  Eq.  Jur.,  sections 
181,  1410;  2  Story  Eq.  Jur.  (13th  ed.)  133. 

As  the  question  comes  to  us  upon  the  facts  alleged  in  the 
complaint,  and  as  the  only  cause  alleged  for  the  demurrer  is 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  what  we  have  said  leads  to  the  conclusion 
that  the  trial  court  erred  in  holding  the  complaint  bad. 

No  error  was  committed  in  quashing  the  attachment  pro- 
ceedings, for  the  affidavit  is  insufficient.  It  is  not  shown  in 
'  the  affidavit,  as  the  law  requires,  that  the  property  sought  to 
be  reached  was  subject  to  execution.  R.  S.  1881,  sec.  819. 
It  is  only  property  subject  to  execution  that  a  creditor  can 
assert  a  claim  against.  If  the  property  is  not  subject  to 
execution,  the  debtor  has  an  absolute  right  of  disposition, 
with  which  creditors  can  not  interfere.  It  is,  therefore,  no 
answer  to  the  objection  to  aver  that  the  property  was  fraud- 
ulently conveyed,  for  if  it  was  not  subject  to  execution,  cred- 
itors can  not  be  heard  to  aver  that  the  debtor  made  a  fraud- 
ulent disposition  of  it.  Mr.  Wait  carries  this  doctrine  to 
the  extent  of  holding  that  the  debtor  may  exchange  prop- 
erty which  is  not  exempt  for  property  that  is  exempt,  and 
hold  the  property  thus  obtained  as  against  creditors.  Fraud. 
Conv.,  section  47.  He  is  well  supported  by  authority : 
(yDonnell  v.  Segar,  25  Mich.  367;  Randall  v.  Buffington, 
10  Cal.  491 ;  Morrison  v.  Abbott,  27  Minn.  116 ;  MeFarland' 
V.  Goodman,  6  Biss.  Ill ;  Vogler  v.  Montgomery,  54  Mo. 
577 ;  •  Cox  v.  Wilder,  2  Dill.  45 ;  ^Vhite  v.  Givena,  29  La.  Ann. 
571 ;  Muller  v.  Inderreiden,  79  111.  382 ;  Hugunim  v.  Dewey, 
20  Iowa,  368.  But  the  case  before  us  is  much  clearer  than 
those  referred  to. 

Property  exempt  from  execution  is  not  subject  to  any 
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claim  of  the  creditor^  but  is  absolutely  free  from  all  claims 
of  creditors.  No  execution  or  other  writ  is  a  lien  upon  it. 
The  creditor  has  no  claim  upon  it  in  any  form,  and  it  is  im- 
possible to  conceive  any  logical  ground  upon  which  property 
not  subject  to  the  claims  of  creditors  can  be  held  to  have 
been  fraudulently  conveyed.  If  creditors  have  no  interest 
in  the  property,  it  is  inconceivable  that  they  can  justly  claim 
that  in  disposing  of  it  the  debtor  has  been  guilty  of  fraud. 
The  whole  doctrine  of  annulling  fraudulent  conveyances  rests 
upon  the  ground  that  the  creditor  has  a  right  to  resort  to  the 
property,  and  where  he  has  no  such  right  it  is  impossible 
that  a  conveyan'ce  can  be  deemed  fraudulent.  Surely,  a 
man  may  do  what  he  will  with  property  which  is  his  own, 
free  from  all  claims  of  creditors.  Our  later  decisions  estab- 
lish this  doctrine,  and  it  is  the  only  doctrine  defensible  on 
principle.  Dumbcyidd  v.  Rowley,  113  Ind.  353;  Eiler  v. 
Ondl,  supra;  Barnard  v.  Brovm,  112  Ind.  53;  Taylor  v. 
Duesterberg,  109  Ind.  165;  Faurote  v.  Cbrr,  108  Ind.  123; 
Burdge  v.  Bolin,  106  Ind.  175  (55  Am.  R.  724). 

The  cases  elsewhere  declare  and  enforce  this  doctrine  in  its 
fullest  extent :  Sannoner  v.  Kingy  5  S.  W.  Rep.  327 ;  Bridgers 
V.  Howell,  3  S.  E.  Rep.  790;  Buckley  v.  Wheeler,  52  Mich. 
1;  Derby  V.  Weyrich,  8  Neb.  174  (30  Am.  Rep.  827);  Union 
Pacific  R.  W.  Co.  v.  Smersh,  36  N.  W.  Rep.  139.  In  the 
case  last  cited  the  question  arose  in  an  attachment  proceed- 
ing, and  the  court  laid  down  the  general  principle  as  we  de- 
clare it,  and  applied  it  as  we  apply  it. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 

Filed  March  6, 1888. 

MEMORANDUM. 

NiBLACK,  J. — The  rule  undoubtedly  is  that  the  law  de- 
votes all  the  property  of  a  debtor,  subject  to  execution, 
whether  real  or  personal,  to  the  payment  of  his  debts.  If, 
therefore,  a  debtor,  instead  of  paying  his  debts  with  it,  uses 
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his  personal  property,  subject  to  execution,  upon  the  real  es- 
tate of  another,  so  that  it  becomes  a  part  of  such  real  estate, 
for  the  purpose  of  defrauding  his  creditors  and  preventing 
them  from  obtaining  satisfaction  of  their  demands  out  of  his 
property,  with  the  knowledge  and  consent  of  the  owner  of 
the  real  estate,  a  judgment  creditor  may  follow  the  property 
into  the  hands  of  the  owner  of  the  real  estate  thus  benefited, 
and  fasten  his  judgment  upon  such  real  estate  to  the  extent 
of  the  debtor's  fraudulent  investment  in  it,  where,  by  reason 
of  the  nature  of  the  transaction,  no  debt,  express  or  implied, 
is  created  between  the  debtor  and  the  owner  of  the  realty. 
This  rule  was  very  aptly  formulated  and  restated  in  the  case 
of  laham  v.  Schafer,  60  Barbour,  317,  and  is  approved  in 
Wait  on  Fraudulent  Conveyances,  at  section  26. 

The  rule  in  question  was  at  first,  however,  only  recognized 
as  extending  to  the  realty  in  which  the  fraudulent  investment 
had  been  so  made,  and  not,  therefore,  to  the  proceeds  afler 
its  sale. 

I  agree,  nevertheless,  that  the  weight  of  modern  authority 
favors  the  extension  of  the  rule  so  as  to  enable  a  judgment 
creditor  to  reach  the  proceeds  in  the  hands  of  the  owner  of 
such  realty,  after  he  has  sold  and  conveyed  it  to  an  innocent 
purchaser.  But  one  judgment  creditor  in  such  a  case  has  no 
prior  right  or  claim  to  such  proceeds  over  another  similarly 
situated.  Where  there  are  several  claimants  to  the  proceeds, 
a  good  case  for  a  creditor's  bill  to  adjust  the  equities  between 
them  is  presented.  Hanna  v.  Aebker,  84  Ind.  411 ;  Pomeroy 
Eq.  Juris.,  section  1413,  et  seq.;  Wait,  supi^a,  sections  60,  68. 

I  think  the  cases  of  Talker  v.  iloss,  82  Ind.  62,  and  French 
V.  Sheplor,  83  Ind.  266  (43  Am.  R.  67),  were  correctly  de- 
cided upon  the  facts  upon  which  they  respectively  rest. 

With  these  additional  remarks,  I  concur  generally  in  the 
conclusion  announced  as  above. 

Filed  March  6,  1888. 
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TTBtraT. —  WUL —  Vetted  Eetate, — A  bequest  to  named  persons  jointly  of  "  one- 
fifth  part  of  my  estate,  after  my  just  debts  are  paid,  and  not  otherwise 
disposed  of,  to  remain  in  the  hands  of  my  executor  until  they  become 
of  age,"  vested  a  present  and  equal  interest  in  the  legatees. 

Same.— GuanfiatL — Execution  of  Tnut. — The  trust  created  by  the  will  could 
not  be  changed  or  defeated  by  paying  the  money,  upon  the  death  of  the  . 
executor,  to  a  guardian  of  the  beneficiaries ;  but  the  mere  fact  that  the 
person  appointed  by  the  court  was  called  a  guardian,  rather  than  a 
trustee,  could  not  defeat  the  trust,  for  if  control  of  the  fund  was  taken 
with  knowledge  of  the  trust,  the  guardian  and  his  sureties  were  charge- 
able with  its  execution. 

Same. —  Decedents  EOoUe. —  Settlement  of  Trust  by  Admintstrajtor,'—  It  is  the 
duty  of  executors  and  administrators  who  come  into  possession  of  trust 
property,  to  settle  the  accounts  of  the  decedent  in  relation  to  the  trust. 
They  must  •preserre  the  fund,  but  they  are  not  bound  to  execute  the 
trust,  and  may,  with  the  approval  of  the  court,  pay  the  money  to  a  duly 
appointed  successor. 

Same. —  Conehmoenesa  of  Settlement, —  lAahUity  <f  Hein, —  Ouardianship. —  A 
settlement  made  by  the  administrator  of  a  trustee  with  the  guardian  of 
the  eestuis  que  trustj  whereby  the  guardian's  individual  note  was  sur- 
rendered to  him  in  satisfaction  of  the  amount  due  his  wards,  which 
settlement  was  reported  to  and  approved  by  the  court  having  jurisdic- 
tion, is,  while  it  stands  unim peached,  a  bar  to  a  suit  against  the  heirs 
of  the  trustee,  under  section  2442,  B.  S.  1881,  by  a  subsequent  guardian 
and  trustee  who,  as  surety  in  the  bond  of  his  predecessor,  had  suffered 
loss  by  the  latter's  default 

From  the  Sullivan  Circuit  Court. 

J".  8.  Bays  and  /.  C.  Chaney,  for  appellants. 
J.  O,  BriggSy  J,  T.  Hays,  H.  J.  Hays  and  IF.  C  Hultz,  for 
appellee. 

Mitchell.,  C.  J. — This  action  was  brought  by  John  W. 

Canary  against  the  heirs  of  James  L.  Silvers,  deceased,  for  the 

parpose  of  holding  the  defendants  liable  under  section  2442, 

B.  S.  1881,  for  the  payment  of  a  debt  which  the  plaintiff 
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alleges  remains  due  and  owing  to  him  as  trustee  from  the  de- 
cedent's estate. 

The  following  facts  found  by  the  court  present  the  ques- 
tions for  decision :  By  his  last  will  and  testament  Samuel 
Silvers,  who  died  in  May,  1871,  bequeathed  to  his  grand- 
daughters, Eva  Romania  and  Ellen  Louise  Silvers,  a  residuary 
interest  in  his  estate,  which  produced  $506.02  in  money.  The 
will  provided  that  the  money  should  remain  in  the  hands  of 
James  L.  Silvers,  who  was  named  therein  as  executor,  until 
the  legatees  should  arrive  at  full  age,  and  that,  if  only  one  of 
them  survived  to  that  age,  the  survivor  to  have  the  whole,  to 
be  paid  over,  with  six  per  cent,  per  annum  interest,  when  she 
arrived  at  age. 

After  receiving  the  trust  money  above  provided,  the  exec- 
utor, James  L.  Silvers,  died  in  May,  1873,  leaving  the  de- 
fendants, Abbie  Silvers,  his  widow,  and  Rachel  L.  and  James 
L.  Silvers,  his  children  and  only  heirs,  each  of  whom  has 
received  about  two  thousand  dollars  in  money  and  property 
from  the  decedent's  estate.  After  the  death  of  James  L. 
Silvers  his  widow  was  duly  qualified  as  administratrix  of  his 
estate,  and  Samuel  H.  Silvers  was  duly  appointed  and  quali- 
fied as  guardian  of  the  persons  and  estates  of  Eva  R.  and 
Ellen  Louise  Silvers,  the  latter  being  still  infants.  Cyrus 
Johnson  and  the  plaintiff  in  the  present  case  became  sureties 
for  the  guardian  on  his  bond.  On  the  22d  day  of  April,  1874, 
Abbie  Silvers,  as  administratrix  of  the  estate  of  her  deceased 
husband,  settled  with  the  guardian  of  Eva  R.  and  Ellen 
Louise,  and  in  payment  of  the  amount  of  the  legacy  which 
came  into  the  hands  of  James  L.  Silvers  under  the  will  of 
Samuel  Silvers,  surrendered  to  the  guardian  a  promissory 
note  executed  by  him  to  James  L.  Silvers  for  $571,  which 
the  administratrix  held  as  part  of  the  assets  of  her  late  hus- 
band's estate.  The  guardian  received  the  note  due  from  him 
to  the  estate  in  full  payment  of  the  liability  of  the  estate  un- 
der the  trust  created  by  the  will  of  Samuel  Silvers,  and  exe- 
cuted a  receipt  in  full  for  the  amount  due  from  the  estate  to 
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his  wards.  This  receipt  and  settlement  were  reported  to  the 
court  by  the  administratrix  with  her  final  account  and  set- 
tlement of  her  husband^s  estate,  which  account  was  approved 
and  the  administratrix  duly  discharged  at  the  January  term, 
1875,  of  the  Sullivan  Circuit  Court. 

This  report  h^s  never  been  modified  or  set  aside.  The 
guardian  was  insolvent  at  the  time  he  accepted  his  note  in 
settlement,  but  he  charged  himself  with  the  amount  of  the 
fund  as  so  much  money  received  from  the  estate  of  James  L. 
Silvers.  He  resigned  his  trust  in  June,  1883,  his  final  re- 
port, which  was  duly  approved  by  the  court,  showing  that 
there  was  in  his  hands  $886.88  belonging  to  his  wards.  The 
plaintiff,  one  of  the  sureties  on  the  late  guardian's  bond,  was 
thereupon  duly  appointed  guardian  of  the  wards  above  men- 
tioned. After  his  appointment  he  received  from  the  heirs  of 
his  co-surety  $443.44,  that  sum  being  one-half  of  the  sup- 
posed liability  of  the  sureties  on  the  former  guardian's  bond. 
The  plaintiff  charged  himself  as  and  for  the  amount  of  his 
supposed  liability  as  co-surety  with  the  other  half. 

On  the  16th  day  of  June,  1885,  the  plaintiff  was  appointed 
by  the  Sullivan  Circuit  Court  trustee,  as  successor  in  the 
trust  to  James  L.  Silvers,  deceased,  there  having  been  no 
other  trustee  appointed  since  the  death  of  the  latter,  except 
the  several  guardians  hereinbefore  mentioned.  Afterwards, 
on  the  4th  day  of  April,  1885,  Eva  R.  having  attained  her 
majority,  the  plaintiff  as  her  guardian  paid  her  $445,  in  full 
of  her  share  of  the  legacy  under  her  grandfather's  will.  Ellen 
Louise  has  not  yet  arrived  at  age. 

Canary  commenced  this  suit  as  trustee  in  June,  1885,  and 
prosecutes  as  such  under  an  agreement  with  Eva  R.  that  he 
is  to  retain  out  of  the  amount  he  may  recover  a  sum  equal  to 
the  amount  paid  by  him  as  surety  on  his  predecessor's  bond, 
and  to  pay  the  residue  to  his  wards. 

The  conclusions  of  law  stated  by  the  court,  on  the  facts 
above  summarized,  were  favorable  to  a  recovery  by  the 
plaintiff  of  the  whole  amount  which  went  into  the  hands  of 
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James  L.  Silvers,  together  with  interest,  from  the  heirs  of 
the  latter.  Judgment  was  rendered  accordingly.  The  heirs 
appeal,  and  challenge  the  propriety  of  the  conclusions  and 
judgment  of  the  court. 

Section  2442  provides  that  heirs,  devisees  and  distributees 
of  decedents^  estates  shall  be  liable,  to  the  extent  of  the  prop- 
erty received  by  them  from  the  decedent's  estate,  to  any 
creditor,  whose  claim  remains  unpaid,  who  six  months  prior 
to  the  final  settlement  of  the  estate  was  insane,  an  infant,  or 
out  of  the  State. 

The  purpose  and  policy  of  this  statute  very  clearly  is,  to 
afford  a  remedy  against  the  heirs  and  distributees  of  an 
estate,  in  favor  of  those  whose  claims  remain  unpaid,  and 
who,  on  account  of  insanity,  infancy  or  non-residence,  may 
be  prevented  from  proving  their  demands  prior  to  the  final 
.settlement  of  the  estate. 

The  claims  of  infants,  insane  persons  and  non-residents 
may,  like  any  other  claims  against  a  decedent's  estate,  be 
presented  for  adjustment,  and  may  be  adjusted  and  settled  in 
the  ordinary  course  of  administration.  If  the  claims  of 
such  persons  are  presented  and  adjusted,  they  stand  upon 
the  same  footing  afterwards  as  other  adjusted  claims.  For 
example,  it  has  been  held  that  if  a  non-resident  files  his 
claim  against  an  estate,  and  afterwards  dismisses  it,  he  will 
not  be  entitled  to  maintain  an  action  against  the  heirs  of  the 
decedent  under  section  2442.  Busenbark  v.  Healey,  93  Ind. 
450 ;  Yoaat  y.  Willis,  9  Ind.  548 ;  Voria  v.  Slate,  ex  rd.,  47  Ind. 
345.  The  reason  is,  that,  by  filing  his  claim,  the  court  ac- 
quired jurisdiction  of  his  person,  and  of  the  subject-matter, 
and  hence  the  creditor  had  the  opportunity  of  establishing 
his  demand  in  the  usual  course  of  administration,  without 
proceeding  against  the  heir,  who,  according  to  the  common 
law,  was  not  liable  on  the  simple  contract  of  his  ancestor. 
The  plaintiff's  predecessor,  as  guardian,  settled  the  claim 
which  is  the  foundation  of  the  present  action  with  the  ad- 
ministratrix of  James  L.  Silvers'  estate.     He  gave  a  receipt 
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in  full  against  the  very  claim  now  sued  on,  and  this  receipt 
was  reported  to  the  court  with  the  final  account  of  the  ad- 
ministratrixy  who  was  finally  discharged  after  her  report  had 
been  approved. 

'  It  is  argued  in  support  of  the  judgment  below  that,  inas- 
much as  the  will  of  Samuel  Silvers  directed  the  executor  to 
pay  the  legacies  to  the  beneficiaries  as  they  respectively  ar- 
rived at  full  age,  and  because  it  provided  fiirthel*  that,  in 
case  of  the  death  of  either  before  arriving  at  age,  the  whole 
should  be  paid  to  the  survivor,  the  legatees  took  no  vested 
interest  in  the  fund  until  they  respectively  arrived,  or  shall 
arrive,  at  their  majority;  hence  it  is  said  the  trust  could  not 
be  changed  by  paying  the  fund  to  a  guardian,  who  might  have 
expended  the  entire  amount  for  the  support  of  his  wards  be- 
fore they  attained  their  majority,  thereby  practically  defeat- 
ing the  testator's  purpose. 

The  conclusion  drawn  from  the  premise  above  stated  is,  that 
the  payment  to  the  guardian  was  void  and  ineffectual  to  dis- 
charge the  estate  of  James  L.  Silvers  from  the  obligation 
created  by  the  trust.  Giles  v.  Franks,  2  Devereux  Eq.  521, 
is  relied  on  mainly  to  support  the  conclusion  above  stated. 

The  clause  in  the  will  which  gave  rise  to  the  controversy 
in  that  case  was  as  follows  :  "  I  give  to  Edward  S.  Giles  one 
horse,  saddle  and  bridle,  worth  eighty  dollars,  when  he  shall 
arrive  at  the  age  of  twenty-one.^'  The  court  held  that  the 
right  to  the  legacy  was  dependent  upon  the  arrival  of  the 
legatee  at  the  prescribed  age ;  that  until  that  event  the  leg- 
acy was  contingent,  and  that  the  delivery  of  the  property  to 
an  insolvent  guardian  before  the  legatee  arrived  at  his  ma- 
jority did  not  discharge  the  liability  of  the  trustee.  The 
reasoning  in  the  case  is  conclusive  as  applied  to  the  will  there 
under  consideration.  By  the  very  terms  of  the  will  the 
legatee  was  given  the  property  "when  he  shall  arrive  at  the 
age  of  twenty-one.''  As  the  court  there  said,  in  effect,  until 
the  legatee  arrived  at  the  prescribed  age,  the  property  be- 
longed to  the  testator's  estate,  and  in  case  the  prospective 
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beneficiary  had  died  before  attaining  his  majority,  the  legacy 
would  have  lapsed. 

The  material  part  of  the  bequest  involved  in  the  present 
ease  is  as  follows : 

«  Xo  *  *  Eva  Romania  Silvers  and  Ellen  Louise  Silvers, 
jointly,  I  bequeath  one-fifth  part  of  my  estate,  after  my  just 
debts  are  paid,  and  not  otherwise  disposed  of,  to  remain  in 
the  hands  of  my  executor  until  they  become  of  age/'  etc. 

This  provision  vested  in  the  legatees  a  present  and  equal 
interest  in  the  entire  legacy,  subject  to  the  right  of  the  sur- 
vivor to  take  the  whole  in  case  of  the  death  of  either  before 
arriving  at  the  prescribed  age.  If  both  had  died  before  re- 
ceiving  payment  the  legacy  would  not  have  lapsed ;  it  would 
have  descended  to  the  heirs  of  the  survivor  according  to  the 
statute  regulating  descents.     Roper  Legacies,  600. 

The  distinction  between  a  bequest  to  a  legatee  "  when  "  or 
^*  if  a  certain  event  happens,  and  an  unrestricted  present  be- 
quest, payable  at  a  time  fixed,  is  not  to  be  disregarded.  In 
the  one  case  the  vesting  is  deferred  until  thie  event  happens, 
while  in  the  other  the  legacy  vests  presently  upon  the  death 
of  the  testator,  although  its  enjoyment  may  be  postponed.  2 
Redfield  Wills,  234. 

It  is  true,  as  a  matter  of  course,  that  the  trust  created  by 
the  will  under  consideration  could  not  be  changed  or  defeated 
by  paying  the  money  to  a  guardian.  But  the  fact  that  the 
person  appointed  by  the  court  was  called  a  guardian,  rather 
than  a  trustee,  could  not  defeat  the  trust. 

Property  charged  with  a  trust  will  be  followed  in  equity 
into  whosesoever  hands  it  comes,  and  he  will  be  charged  with 
the  execution  of  the  trust  unless  h»  be  a  purchaser  for  value 
and  without  notice.     1  Perry  Trusts,  section  38. 

So  far  as  appears,  the  guardian  with  whom  the  adminis- 
tratrix of  the  estate  of  James  L.  Silvers  made  settlement  of 
the  matter  pertaining  to  the  trust  may  have  been  appointed 
by  the  court  for  the  very  purpose  of  executing  the  trust  cre- 
ated by  the  will.     It  is  quite  certain  that,  having  assumed  to 
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take  the  fund  belonging  to  his  wards,  with  knowledge  of  the 
trusty  the  guardian  and  the  sureties  on  his  bond  were  charge- 
able with  the  due  execution  of  the  trust  according  to  the 
terms  of  the  will. 

It  is  the  duty  of  executors  and  administrators  who  come 
into  possession  of  trust  property  to  settle  the  accounts  of 
the  decedent  in  relation  to  the  trust.  They  must  see  to  it 
that  the  trust  fund  is  preserved,  but  they  are  not  bound  to 
-execute  the  trust,  and  they  may  pay  the  fund  over,  with  the 
approval  of  the  court,  to  a  duly  appointed  successor.  Upon 
the  iacts  as  they  are  found  in  the  present  case,  our  conclusion 
is  that  the  guardian  was  a  duly  appointed  successor,  author- 
ized to  receive  the  fund  and  execute  the  trust. 

Having  arrived  at  the  conclusion  that  the  administratrix 
^vas  justified  in  making  a  settlement  of  the  trust  account 
with  the  guardian  of  the  cestuia  que  b^ust^  it  must  follow  that 
i«o  long  as  the  settlement,  actually  made  and  finally  approved 
by  the  court,  stands  un impeached,  it  constitutes  a  bar  to  a 
«uit  against  the  heirs  of  James  L.  Silvers.  It  can  not  be 
attacked  in  this  collateral  way.  Holland  v.  StatCy  ex  rel., 
48  Ind.  391 ;  Sanders  v.  Loy,  61  Ind.  298. 

The  report  of  the  administratrix  of  the  decedent's  estate, 
Avith  the  receipt  of  the  guardian  in  full  settlement  of  the 
■matter  of  the  trust,  gave  the  court  jurisdiction  of  the  sub- 
ject-matter, and  its  judgment  that  the  trust  had  been  duly 
settled  is  conclusive  upon  the  gual'diau,  and  those  represented 
by  him,  until  it  is  set  aside.  Castetter  v.  State,  ex  reL,  112 
lud.  445,  and  cases  cited. 

While  it  is  quite  true  that  the  acceptance  by  the  guardian 
of  his  own  note  in  payment  of  the  trust  fund  might  of  itself 
have  been  sufficient  ground  to  warrant  the  court  in  setting 
aside  its  order  of  final  settlement,  in  case  the  legatees  or 
some  one  duly  authorized  on  their  behalf  had  made  applica- 
tion to  that  end,  no  such  application  has  ever  been  made. 

It  IS  a  significant  fact,  too,  that  not  one  dollar  of  the  trust 
fund  has  been  lost  to  the  beneficiaries,  nor  have  they,  or 
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either  of  them^  any  cause  for  complaint.  One  of  the  legatees 
has  arrived  at  full  age,  and,  affirming  all  that  has  been  done 
meanwhile,  she  has  received  from  the  hands  of  the  plaintiff, 
as  successor  in  the  guardianship,  her  full  share  of  the  legacy. 
Surely,  with  this  money  in  her  hands  as  the  fruits  of  the 
settlement  made  by  her  guardian  with  the  estate  of  Jame» 
L.  Silvers,  she  could  not  now  maintain  a  suit  against  the 
latter's  heirs.  What  she  could  not  do,  another  can  not  do 
in  her  behalf. 

It  is  true  the  guardian  was  insolvent  when  he  accepted 
his  note  in  settlement,  and  the  sureties  on  his  bond  have 
made  the  amount  good.  The  legatees  have  received  the 
benefit  of  it  none  the  less.  The  money  received  was  the  re- 
sult of  the  settlement  made  by  the  administratrix  of  the 
estate  of  James  L.  Silvers  with  the  plaintiff's  predecessor  aa 
guardian.  The  administratrix  surrendered  a  note  belonging  to 
the  estate,  and  thus  paid  what  was  accepted  as,  and  what  may 
have  been  supposed  at  the  time  to  be,  a  full  and  adequate  con- 
sideration for  the  settlement.  The  estate  is  under  no  obliga- 
tion to  reimburse  the  sureties  on  the  guardian's  bond.  The 
duty  of  the  administratrix  was  to  settle  the  trust  to  the  ap- 
proval of  the  court,  with  some  one  duly  authorized  to  receive 
the  fund.  This  has  been  done.  Whatever  injury  the  plain- 
tiff may  have  sustained  as  surety  on  the  bond  of  the  default- 
ing guardian,  who  charged  himself  with  the  amount  of  the 
fund,  as  money  received  froto  the  estate  of  James  L.  Silvers, 
he  can  not  now  repair,  as  seems  to  be  his  purpose,  by  pur- 
suing the  appellants  as  heirs  while  the  settlement  made  by 
the  administratrix  stands. 

The  court  erred  in  the  conclusions  of  law  stated  upon  the 
facts  found. 

The  judgment  is  reversed,  with  costs,  with  directions  ta 
the  court  below  to  restate  its  conclusions  of  law  in  conso- 
nance with  this  opinion,  and  to  render  judgment  accordingly. 

Filed  March  22, 1888. 
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Warner  v.  The  State, 

CBiMnrAli  Law. — Murden-. —  IndictmenL  —  Duplicity,  —  An  indictment  for 
murder  which  charges  an  assault  as  part  of  the  crime,  is  not  bad  for 
duplicitj,  but  charges  only  a  single  offence. 

Sake. — OonHnuanee» — AUeni  Witness. — Testimony  as  to  Insanity. — An  affi- 
davit for  a  continuance  which  does  not  state  that  the  non-expert  wit- 
nesses, on  account  of  whose  absence  the  continuance  is  asked,  will 
testify  to  specific  facts  indicating  the  insanity  of  the  defendant  at  the 
time  of  the  homicide,  but  merely  that  they  will  testify  that  he  was  of 
unsound  mind,  is  not  sufficient 

Same. — Testimony  of  Absent  Witnesses  as  to  J^reais, — Nor  is  an  affidavit  for 
a  continuance  sufficient  which  merely  states  that  an  absent  witness 
will  testify  that  threats  were  made ;  the  language  used  must  be  stated. 

Same. — Arffument  to  Jury. — Erroneous  Inferences. — Errors  of  logic  or  infer- 
ence in  addressing  the  jury  are  not  available  for  the  reversal  of  a  judg- 
ment;  and  so,  where  the  defendant,  in  a  prosecution  for  murder,  intro- 
duces evidence  showing  that  at  the  tlme^f  the  homicide  he  was  confined 
in  the  penitentiary  for  twenty-one  years,  it  is  not  a  material  error  for 
the  prosecuting  attorney  to  tell  the  jury,  in  his  argument,  to  consider 
that  fact,  and  that  he  has  eighteen  years  yet  to  serve  under  the  former 
sentence,  and  that  if  sent  back  to  the  penitentiary  he  might  kill  another 
man. 

Same. — Insanity  as  a  D^enee, — Instruction. — It  is  not  error  to  refuse  to  in- 
struct the  jury  that  partial  insanity  is  a  defence  in  a  prosecution  for 
crime.  If  a  defendant  is  insane  within  the  meaning  of  the  law,  he 
must  go  acquit,  but  the  weakness  or  strength  of  his  mental  capacity 
does  not  affect  the  question  of  punishment.^ 

From  the  Clark  Circuit  Court. 
W.  B.  Goodmrtf  for  appellant. 

L.  T.  Michener,  Attorney  General,  J.  H.  Oillett  and  (?.  H. 
Voigty  for  the  State. 

Elliott,  J. — The  charging  part  of  the  indictment  upon 
which  the  appellant  was  adjudged  guilty  of  murder  in  the 
first  degree  and  sentenced  to  suffer  death,  reads  thus : 

"That  at  said  county,  on  the  15th  day  of  April,  1887, 
Macy  Warner  did  then  and  there  unlawfully,  feloniously. 
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purposely^  and  with  premeditated  malice,  assault,  and  did 
then  and  there  unlawfully,  wilfully,  purposely,  and  with  pre- 
meditated malice,  in  a  rude,  insolent  and  angry  manner, 
touch,  cut,  stab,  wound  and  injure  Frank  Harris,  a  human 
being,  with  a  certain  dangerous  and  deadly  weapon,  to  wit,  a 
knife,  which  he,  the  said  Macy  Warner,  then  and  there  had 
and  held  in  his  hand,  and  cut,  stabbed  at,  against  and  into 
the  said  Frank  Harris,  then  and  thereby  in  manner  and  form 
as  aforesaid,  giving  him,  said  Frank  Harris,  a  mortal  wound 
in  his  neck,  of  which  said  mortal  wound  said  Frank  Harris 
then  and  there  died." 

This  indictment  is  not  bad  for  duplicity,  as  counsel  assert. 
An  indictment  for  murder  which  charges  an  assault  as  part 
of  the  crime  of  murder,  charges  only  a  single  offence ;  this 
indictment  charges  the  assault  as  part  of  the  crime  of  murder, 
and,  therefore,  charges  a  single  offence.  An  assault  is  a  con- 
stituent element  of  the  crime  of  murder,  but  is  merged  in  the 
iiigher  crime  in  all  cases  where  it  is  charged  as  an  ingredient 
of  that  crime.     Mills  v.  State,  52  Ind.  187  (194). 

The  appellant  presented  to  the  trial  court  an  affidavit  for  a 
continuance,  but  the  affidavit  was  ruled  insufficient,  and  a 
continuance  refused.     We  affirm  this  ruling. 

The  law  prescribes  what  an  affidavit  for  continuance  shall 
contain,  and  where  the  affidavit  does  not  contain  what  the 
law  requires,  it  is  the  plain  duty  of  the  courts  to  adjudge  it 
insufficient.  The  affidavit  before  us  is  insufficient  in  more 
particulars  than  one.  It  is  insufficient  because  it  does  not 
state  material  facts,  but  in  their  place  puts  conclusions.  It 
asserts  that  the  witnesses  named  will  testify  that  the  appellant 
was  of  unsound  mind  when  he  killed  Frank  Harris.  This 
is,  indeed,  a  mere  opinion.  It  is,  too,  the  opinion  of  a  non- 
expert witness,  and  to  make  such  an  opinion  competent  it 
must  be  based  on  facts  known  to  the  witness  and  stated  by 
him.  These  facts  make  the  opinion  competent,  and  give  it 
value  according  to  their  weight  and  importance.  It  is  true 
that  the  affidavit  asserts  that  the  witnesses  will  swear  that 
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they  knew  the  apjiellant,  that  they  saw  and  conversed  with 
him  :  but  it  does  not  state  that  thev  observed  anv  indications 
of  insanity.  We  think  it  clear  that  a  defendant  can  not  se- 
cure a  continuance  upon  an  affidavit  which,  without  stating 
that  the  witnesses  will  testify  to  any  specific  facts  indicating  in- 
sanity^ states  that  theabsent  witnesses  will  testify  that  the  ac- 
cused was  of  unsound  mind.  The  affidavit  is  probably  insuffi- 
cient because  it  does  not  show  diligence.  It  does  not  show  that 
the  appellant  used  any  means  to  keep  informed  of  the  resi- 
dence of  the  witnesses ;  nor  does  it  show  that  he  issued  sub- 
poenas or  took  other  steps  in  season  to  discover  their  absence 
from  the  county  of  Clark.  But,  waiving  the  question  of 
diligence,  there  are  still  other  defects  in  the  affidavits.  The 
materiality  of  the  testimony  which  it  is  asserted  the  witnesses 
would  give  is  not  shown. 

As  to  that  part  of  the  affidavit  which  relates  to  the  mental 
capacity  of  the  accused,  what  we  have  said  shows  the  testi- 
mony not  to  be  material,  for,  without  the  specific  facts,  the 
opinion  of  the  witnesses  would  not  only  be  immaterial,  but 
incompetent. 

Without  specific  facts  it  is  impossible  to  ascertain  what 
value  the  proposed  testimony  would  possess,  if  any,  and  the 
ikcts  must  be  so  stated,  in  such  a  case  as  this,  that  the  court 
can  judge  of  their  value.  The  law  declares  that  the  affidavit 
shall  show  *'  the  materiality  of  the  evidence  expected  to  be 
obtained,"  and  in  a  case  of  this  kind  only  a  statement  of  the 
facts  it  is  proposed  to  prove  can  properly  show  the  materiality 
of  the  testimony.     Rtaie  v.  Bryant,  93  Mo.  273. 

If  the  State  should  be  willing  to  admit  evidence  of  an 
opinion,  merely  as  an  opinion,  it  could  not  do  so,  for,  under 
the  provisions  of  our  statute,  the  prosecutor  must  admit  what 
is  stated  in  the  affidavit  to  be  true,  not  merely  that  the  wit- 
ness would  testify  to  it  if  present.  R.  S.  1881,  section  1781. 
It  is  evident,  therefore,  that  the  State  should  not  be  required 
to  admit  as  an  incontrovertible  fact  a  mere  general  statement 
of  an  opinion  or  a  conclusion.     In  such  a  case  as  this,  if  such 
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an  admission  were  made,  it  would  force  an  acquittal,  no  mat- 
ter how  strong  the  case  made  by  the  State,  for  the  admission 
of  the  statement  that  the  accused  was  of  unsound  mind  would 
make  conviction  im{)0ssible.  This  supplies  a  strong  reason 
for  holding  that  the  affidavit  must  state  specific  facts,  and 
that  mere  conclusions  will  not  supply  their  place. 

What  we  have  said  proves  that  it  is  not  sufficient  for  an 
applicant  for  a  continuance  to  state  that  an  absent  witness^ 
if  present,  would  testify  that  threats  were  made,  for  it  follows 
from  our  argument  that  the  language  used  must  be  stated,  in 
order  that  the  court  may  perceive  its  force  and  character,  and 
the  State  be  informed  of  the  precise  nature  of  what  its  pros- 
ecutor is  called  u{)on  to  conclusively  admit.  What  the  ap- 
plicant might  regard  as  a  threat  the  court  might  look  uj)on 
very  differently,  and,  to  enable  the  court  to  judge,  the  specific 
facts  must  be  before  it. 

It  has  long  been  the  rule  that  the  court  will  not  reverse  a 
judgment  upon  a  ruling  denying  a  continuance,  unless  there 
has  been  an  abuse  of  discretion.  Detro  v.  StcUe^  4  Ind.  200  ; 
Wassela  v.  State,  26  Ind.  30;  PraU  v.  State,  56  Ind.  179.  It 
is  clear  that  there  walsno  abuse  of  discretion  in  this  instance. 

The  appellant  introduced  testimony  showing  that  he  waii 
confined  in  the  State  prison  for  twenty-one  years,  at  the 
time  the  homicide  was  committed,  so  that  the  subject  was  by 
him  brought  before  the  jury  in  the  evidence.  In  the  course 
of  his  address  the  prosecuting  attorney  said  :  "  In  fixing  hia 
punishment,  consider  that  he  is  already  in  prison  under  a 
eonteuce  of  twenty-one  years,  about  eighteen  years  of  which 
he  has  to  serve,  and  if  you  send  him  back  to  the  peniten- 
tiary he  may  kill  another  man."  In  stating  the  fact  to  the 
jury  the  prosecutor  did  not  go  outside  of  the  evidence,  and 
if  he  erred  at  all,  it  was  in  making  a  wrong  inference  from  the 
facts  established  by  the  evidence  introduced  by  the  appellant. 
If  he  was  wrong  in  his  inference,  it  is  a  matter  which  courts 
can  not  correct,  for  courts  can  not  correct  errors  of  logic  or 
inference.    In  view  of  the  evidence  in  this  case,  and  in  view 
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of  the  fact  that  if  there  was  error  on  the  part  of  the  prose- 
cutor, it  was  not  in  stating  fact,  but,  at  most,  was  merely  an 
error  in  inferring  and  predicting  what  might  happen  in  the 
future,  we  can  not,  under  our  well  established  rule,  declare 
that  there  was  such  error  as  will  authorize  a  judgment  of 
reversal.  Combs  v.  StaiCy  75  Ind.  215 ;  Morrison  v.  Siate^ 
76  Ind.  335;  Proctor  v.  DeCampj  83  Ind.  559;  Epps  v. 
&atej  102  Ind.  539,  and  cases  cited ;  Anderson  v.  Staie,  104 
Ind.  467;  Shular  v.  Staie^  105  Ind.  289 ;  Boyle  v.  Stale,  105 
Ind.  469,  and  cases  cited ;  Norton  v.  Stale,  106  Ind.  163 ; 
Heyl  V.  StaiCy  109  Ind.  589;  Coleman  v.  State,  111  Ind.  563. 

The  twenty-ninth  instruction  reads  as  follows:  "In  case 
the  jury  find  the  defendant  guilty,  the  degree  of  punishment 
to  be  meted  out  to  him  is  entirely  in  the  discretion  of  the 
jury,  within  the  bounds  prescribed  by  law.  The  court  has 
no  right  to  do  so,  and  would  not  dare  to  intimate  to  the  jury 
what  they  should  do  in  that  respect,  for  that  is  a  matter  for 
the  jury  alone,  and  the  advice  offered  by  counsel  on  either 
side  as  to  what  the  jury  should  or  should  not  do  in  that  re- 
spect, may  be  considered  or  disregarded,  just  as  they  see 
proper.  UiK)n  you,  and  you  alone,  gentlemen,  rests  the  re- 
sponsibility, and  you  will  no  doubt  perform  your  duty  in  a 
manner  satisfactory  to  your  own  consciences,  and  consistent 
with  the  oath  which  you  have  taken,  and  regardless  of  what 
others  may  think  or  say ;  and  when  you  have  done  that,  no 
man  has  a  right  to  call  your  action  in  question.^'  It  is 
possible  that  this  instruction  may  not  be  free  from  verbal 
criticism,  but  there  is  no  substantial  error  in  its  statements. 
It  declares  what,  under  our  statute,  is  true,  that  the  right^ 
the  duty  and  the  responsibility  of  fixing  the  punishment  for 
crime  rest  on  the  jury,  and  that,  in  fixing  it,  they  must  be 
guided  by  their  consciences  and  be  true  to  their  oaths  as 
jurors.     StoiU  v.  Staie,  90  Ind.  1 . 

As  we  understand  counsel,  the  instruction  upon  the  sub- 
ject of  self-defence  is  conceded  to  be  correct  as  far  it  goes, 
but  it  is  asserted  to  be  erroneous  because  it  does  not  go  fer 
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enough.  We  are  not  informed  in  what  particular  the  in- 
struction falls  short  of  stating  the  law  upon  the  subject,  and 
we  discern  no  fault  in  it  in  this  respect,  nor,  indeed,  in  an^ 
other  particular.  But  if  it  were  conceded  that  the  instruc- 
tion does  not  go  far  enough,  we  could  not  reverse  the  judg- 
ment, for  it  has  again  and  again  been  decided  that  if  an 
instruction  is  correct  as  far  as  it  goes,  a  judgment  will  not 
be  reversed.  If  a  party  desires  a  full  and  detailed  instruc- 
tion, he  must  ask  it.     Rauck  v.  Statey  110  Ind.  384. 

The  nineteenth  instruction  given  by  the  court  reads  thus: 
"  The  term  insanity,  under  the  statutes  of  this  State,  includes 
every  species  of  organic  mental  derangement,  whether  of  a 
mild  or  violent  form,  and  excludes  every  other  condition  of 
mind ;  and  it  follows  that  in  our  State,  as  regards  their  men- 
tal condition  in  those  respects,  we  have  but  two  classes  of 
people,  the  sane  and  the  insane.  Actual  insanity  is  conse- 
quently with  us  a  defence,  and  not  a  mitigating  circumstance, 
in  a  prosecution  for  crime.''  As  applied  to  the  facts  of  this 
case,  this  instruction  was  more  favorable  to  the  appellant 
than  the  law  authorizes;  at  all  events,  as  it  was  given,  there 
is  nothing  in  it  of  which  he  can  justly  complain.  Robinson 
V.  State,  113  Ind.  510;  Wartena  v.  StatCy  105  Ind.  445; 
Goodwin  V.  State,  96  Ind.  550,  and  cases  cited  p.  576 ;  Saw- 
yer V.  State,  35  Ind.  80;  Guiteau^s  Case,  10  Fed.  Rep.  161,  n.; 
United  States  v.  Ridgeway,  31  Fed.  Rep.  144;  People  v.  Ker^ 
rigan,  14  Pacific  Rep.  849;  Parsons  v.  State,  2  South.  Rep. 
854;  ^ate  v.  Moxcry,  15  Pacific  Rep.  282;  Leache  v.  State, 
3  S.  W.  Rep.  539 ;  State  v.  Hockett,  30  N.  W.  Rep.  742 ; 
Buswell  Insanity,  section  437;  Lawson  Insanity  as  a  De- 
fence to  Crime,  4,  16,  18,  26,  54,  144,  189. 

This  instruction,  as  drawn  and  presented  to  the  trial  court, 
contained,  after  the  words  "  actual  insanity,"  and  before  the 
words  "  is  consequently  with  us  a  defence,"  these  words : 
"  however  partial  it  may  be."  These  words  were  struck  out 
by  the  court,  and  the  instruction  given  as  we  have  set  it  out. 
G>unsel,  in  support  of  their  contention  that  the  court  erred 
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in  modifyiug  the  instruction,  adduce  no  argument,  nor  any 
authority  except  the  case  of  Sage  v.  Stai€,91  Ind.  141.  That 
case  is  not  in  |K)int.  There  the  position  of  the  appellant's 
counsel  was,  that  there  might  be  insanity  sufficient  to  mitigate 
the  punishment  for  a  crime  although  not  sufficient  to  consti- 
tute a  defence ;  but  the  court  decided  that  the  position  was 
not  tenable,  holding  that  where  there  was  legal  mental  in- 
capacity it  was  a  complete  defence,  and  that  it  did  not  merely 
mitigate  the  crime. 

This,  we  have  no  doubt,  is  the  law.  If  a  man  is  insane, 
he  should  not  be  punished  at  all ;  if  he  is  not  insane,  he  must 
be  punished  as  the  law  directs.  The  mental  capacity,  whether 
strong  or  weak,  does  not  affisct  the  question  of  punishment, 
for  if  an  accused  is  of  unsound  mind  within  the  meaning  of 
the  law  there  can  be  no  punishment.  If  once  his  mental  in- 
capacity is  satisfactorily  made  to  appear,  he  must  go  acquit ; 
but  if  he  is  not  of  unsound  mind,  within  the  meaning  of  the 
law,  he  is  criminally  responsible,  and  must  answer  to  the  law 
for  his  crime. 

It  is  a  familiar  rule  that  language  employed  by  a  court  in 
its  opinion  is  to  be  interpreted  by  the  facts  of  the  case  in  which 
the  opinion  is  delivered,  and,  under  this  well  established  rule, 
the  language  employed  in  the  case  under  immediate  mention 
must  be  held  to  apply  to  the  case  then  before  the  court,  and 
to  that  case  it  was  well  and  strongly  applied.  As  there  was 
there  no  question  as  to  what  constitutes  criminal  responsi- 
bility, there  was  no  decision  of  that  question.  All  that  was 
there  decided  was,  that  where  there  is  mental  incapacity  within 
the  meaning  of  the  law,  it  does  not  merely  mitigate  the  of- 
fence, but  constitutes  a  complete  defence.  This  is  undoubt- 
edly the  law,  for  where  there  is  mental  capacity  within  the 
meaning  of  the  law,  there  is  criminal  responsibility ;  but 
where  there  is  no  such  mental  capacity,  there  is  an  entire  ex- 
emption from  criminal  responsibility.  This  is  all  that  was 
decided  in  the  case  referred  to,  for  in  that  case  there  was  no 
question  calling  for  a  decision  other  than  that  which  was 
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made.  But  here  the  question  is,  was  there  mental  incapacity 
within  the  meaning  of  the  law,  and  an  essentially  different 
rule  governs  the  case.  Lawson  Insanity  as  a  Defence  to 
Crime,  p.  218  to  p.  270,  inclusive. 

The  evidence  fully  sustains  the  verdict. 

We  find  no  error  in  the  record,  and  it  is  our  duty  to  af- 
firm  the  judgment,  and  it  is,  therefore,  adjudged  that  the 
judgment  be  affirmed. 

Filed  Maich  6, 1888. 


^ 


No.  13,136. 

Cornell  v.  Gibson. 

Fbaudulemt  Conveyance.— fltwftond  and  Wife. — I\^erenee  of  OredUor. — 
Where  a  huBband,  who  is  indebted  to  his  wife  for  monej  borrowed  from 
her,  for  the  parpose  of  paying  the  debt  purchases  real  estate  and 
causes  it  to  be  conveyed  to  her,  and  makes,  with  his  own  funds,  valuable 
improvements  thereon,  the  transaction  is  not  fraudulent  as  to  other 
creditors  of  the  husband,  but  is  a  mere  preference  of  the  wife  over  them, 
and  the  property  can  not  be  subjected  to  the  payment  of  their  claims. 

From  the  Kosciusko  Circuit  Court. 

(7.  Glemans  and  A,  C.  GlemanSy  for  appellant. 
J.  S.  Frazer  and  W.  D.  Frazer,  for  appellee. 

HowK,  J. — This  was  a  suit  by  appellee,  Gibson,  plaintiff 
below,  against  William  H.  Cornell  and  the  appellant,  Sarah 
J.  Cornell,  his  wife,  as  defendants.  The  objects  of  the  suit 
were  (1)  to  recover  the  balance  claimed  to  be  due  on  a  certain 
promissory  note  alleged  to  have  been  executed  by  defendant 
William  H.  Cornell  to  the  order  of  the  plaintiff  herein^  and 
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to  that  end  (2)  to  subject  to  sale  certain  lots  particularly  de- 
scribed in  the  town  of  Pierceton^  in  Kosciusko  county. 

In  his  complaint  plaintiff  averred^  among  other  things^  that 
after  defendant  William  H.  Cornell  had  executed  the  note 
.sued  on,  he  purchased  with  his  own  funds  the  lots  aforesaid 
in  such  town  of  Pierceton^  and^  with  his  own  funds,  made 
lasting  and  valuable  improvements  thereon;  that  when  he  so 
purchased  such  town  lots,  for  the  purpose  of  cheating,  de- 
frauding, hindering  and  delaying  his  creditors,  and  particu- 
larly the  plaintiff,  such  defendant  caused  such  lots  to  be  con- 
veyed to  his  co-defendant,  Sarah  J.  Cornell,  who  was  then 
and  since  his  wife,  and  who  accepted  the  conveyance  of  such 
real  estate  with  knowledge  of  the  aforesaid  fraudulent  pur- 
poses of  her  husband  and  co-defendant,  and  did  not  pay  any 
consideration  therefor;  and  that  defendant  William  H.  Cor- 
nell had  not,  at  the  commencement  of  this  suit,  nor  at  the 
time  such  conveyance  was  so  made  to  his  co-defendant,  any 
pro})erty  in  his  own  name  subject  to  execution  suflScient  to 
pay  his  debts.     Wherefore,  etc. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a 
verdict  was  returned  finding  for  plaintiff  against  both  de- 
fendants, and  assessing  his  damages  against  defendant  Will- 
iam H.  Cornell  in  the  sum  of  f  662.07.  Over  the  separate 
motion  of  defendant  Sarah  J.  Cornell  for  a  new  trial  herein, 
the  court  rendered  judgment  against  defendant  William  H. 
-Cornell  for  the  damages  assessed  as  aforesaid  and  the  costs 
of  suit,  and  decreed  the  sale  of  the  aforesaid  town  lots  to 
satisfy  such  judgment. 

Defendant  Sarah  J.  Cornell  alone  has  appealed  from  such 
judgment  and  decree,  and  has  here  assigned  as  error  the  over- 
ruling of  her  motion  for  a  new  trial. 

Appellant's  counsel  first  contend  that,  as  against  her,  the 
verdict  of  the  jury  was  .not  sustained  by  sufficient  evidence, 
and  was  contrary  to  law.     We  are  of  opinion  that  this  ob- 
jection to  the  verdict  is  well  taken  and  must  be  sustained. 
Vol.  114.— 10 
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As  between  appellant^  Sarah  J,  Cornell,  and  the  plaintiff 
herein,  he  had  the  burden  of  the  issues.  He  alleged,  and  it 
devolved  upon  him  to  prove  by  a  fair  preponderance  of  the 
evidence,  that  when  defendant  William  H.  Cornell  pur- 
chased the  aforesaid  lots  in  the  town  of  Pierceton,  he,  such 
defendant,  for  the  purpose  of  cheating,  defrauding,  hinder- 
ing and  delaying  his  creditors,  and  particularly  the  plaintiff 
herein,  caused  such  lots  to  be  conveyed  to  his  co-defendant, 
Sarah  J.  Cornell,  then  and  since  his  wife.  Yet  plaintiff  in- 
troduced no  evidence  whatever  proving  or  tending  to  prove 
that,  when  such  lots  were  so  purchased  as  aforesaid,  the  pur- 
chaser, William  H.  Cornell,  caused  the  aforesaid  lots  to  be 
conveyed  to  his  wife,  Sarah  J.  Cornell,  for  the  purpose  of 
cheating,  defrauding,  hindering  or  delaying  any  of  his  cred- 
itors, and  certainly  not  the  plaintiff  herein.  Not  only  so, 
but  the  uncontradicted  evidence  appearing  in  the  record 
clearly  proved,  as  it  seems  to  us,  that  William  H.  Cornell 
caused  such  lots  to  be  conveyed  to  his  wife,  Sarah  J.  Cornell, 
and  lasting  and  valuable  improvements  to  be  made  thereon, 
in  the  execution  and  fulfilment  of  a  valid  Agreement  en- 
tered into  between  them  some  time  before  the  date  of  the 
note  in  suit  herein,  whereby  he  agreed  that  he  would  pro- 
cure her  a  house  and  lot  in  consideration  of  the  sum  of 
$800,  which  she  had  loaned  him  in  1873,  and  which  he  had 
agreed  to  pay  back  to  her  in  that  way.  The  conveyance  of 
the  lots  described  in  plaintiff's  complaint  herein,  which  de- 
fendant William  H.  Cornell  caused  to  be  made  to  his  wife, 
Sarah  J.  Cornell,  was  dated  on  the  23d  day  of  April,  1880, 
and  was  executed  upon  the  consideration  of  $250,  as  ex- 
pressed therein.  Both  William  H.  and  Sarah  J.  Cornell 
were  witnesses  on  the  trial  of  this  cause;  he  testified  that 
he  did  not  cause  the  lots  aforesaid  to  be  conveyed  to  his  wife 
for  the  fraudulent  purpose  alleged  in  plaintiff's  complaint; 
and  she  testified  that  she  accepted  the  conveyance  of  such 
lots  without  any  knowledge  whatever  of  any  such  fraudu- 
lent purpose  on  the  part  of  her  said  husband  ;  and  they  both 
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concurred  in  testifying  that  he  had  caused  the  lots  aforesaid 
to  be  conveyed  to  her  in  part  payment  of  the  sum  of  money 
^he  had  loaned  him  as  aforesaid. 

Upon  these  points,  the  evidence  of  defendants,  William  H.. 
and  Sarah  J.  Cornell,  was  not  contradicted  by  any  other  evi- 
dence appearing  in  the  record,  and  it  shows  very  clearly,  we 
think,  that  the  conveyance  of  the  town  lots,  described  in 
plaintiflF^s  complaint,  was  not  fraudulent,  and  gave  her  good 
title  to  such  lots,  free  from  the  claim  of  plaintiff  herein  or 
of  any  other  creditor  of  her  said  husband.  It  is  shown  by 
the  evidence  that  defendant  William  H.  Cornell  was  justly 
indebted  to  his  wife,  Sarah  J.  Cornell,  as  well  as  to  the 
plaintiff  herein,  and  that  in  purchasing  the  lots  aforesaid 
and  causing  them  to  be  conveyed  to  his  wife,  and  in  making 
lasting  and  valuable  improvements  thereon,  with  .his  own 
funds,  he  was  simply  giving  a  preference  to  his  wife  over  bis 
other  creditors,  in  the  application  of  his  funds  to  the  pay- 
ment of  his  debts.  The  preference  thus  given  was  neither 
fraudulent  nor  illegal.  The  husband  had  a  clear  and  un- 
doubted right  to  pay  the  debt  to  his  wife  at  any  time,  in 
money  or  in  property,  and  to  prefer  his  wife  over  other 
creditors  in  so  doing.  "She  was  the  creditor  of  her  hus- 
band for  the  money  loaned,  and  as  much  entitled  to  payment 
as  if  she  had  been  a  feme  mleP  Kyger  v.  F.  Hvll  Skirt  Co,, 
34  Ind.  249;  Brookville  NaVl  Bank  v.  Kimble,  76  Ind.  195; 
Sedgwick  v.  Tucker,  90  Ind.  271 ;  Dice  v.  Irvin,  110  Ind. 
561,  and  authorities  cited;  Hill  v.  Bowman,  35  Mich.  191 ; 
Jordan  v.  White,  38  Mich.  253. 

For  the  reasons  given,  we  are  of  opinion  that  the  verdict 
of  the  jury,  as  against  appellant,  Sarah  J.  Cornell,  is  not  sus- 
tained by,  but  is  in  direct  conflict  with,  the  evidence  in  the 
record,  and  that,  for  this  cause,  her  separate  motion  for  a 
new  trial  ought  to  have  been  granted.  Some  other  causes 
assigned  for  a  new  trial  are  discussed  by  counsel,  but  these  we 
need  not  and  do  not  now  consider.     It  was  error  to  overrule 
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the  separate  motion  of  appellaut,  Sarah  J.  Cornell,  for  a  new 
trial  herein. 

The  judgment  against  defendant  Sarah  J.  Cornell  is  re- 
versed, with  costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  sustain  her  motion  for  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 
^  FUed  March  20, 1888. 
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Rodman  v.  Reynolds  et  al. 

New  Tbiai*. — As  cf  Bight, — Limilation  of  IKme. — StattUe  Construed, — ^Under 
section  1064,  B.  S.  1881,  it  is  not  necessary  that  an  application  for  a 
new  trial  as  of  right  shall  be  passed  apon  bj  the  court  within  one  year, 
but  the  limitation  therein  as  to  time  applies  only  to  the  filing  of  the 
application  and  the  undertaking  for  costs  and  damages. 

From  the  Washington  Circuit  Court. 

D.  M.  Alapaughy  J.  C,  Lawler  and  J.  A,  Zaring,  for  ap- 
pellant. 

S.  B.  Voyles  and  H.  MorriSy  for  appellees. 

Elliott,  J.— On  the  14th  day  of  October,  1884,  final 
judgment  was  entered  against  the  appellant  quieting  title  to 
the  real  estate  in  controversy  in  the  appellees.  On  the  12th 
day  of  October,  1885,  a  motion  for  a  new  trial  as  of  right, 
accompanied  by  the  necessary  bond,  was  filed  by  the  appel- 
lant in  the  office  of  the  clerk.  No  further  steps  were  taken 
until  the  20th  dav  of  that  month,  when  an  order  was  made 
continuing  the  case  generally. 

Under  the  provision  in  the  code  of  1852  it  was  held  that 
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the  new  trial  must  be  obtained  or  refused  within  one  year^ 
and  that  it  was  not  sufficient  to  file  the  motion  within  the 
year  and  pay  costs.  Biasell  v.  Wert,  35  Ind.  54 ;  Hays  y. 
Mayy  35  Ind.  427;  WhiUoch  v.  VancleavCy  39  ind.  511; 
Orews  V.  Ross^  44  Ind.  481. 

Unless  the  law  has  been  changed  by  the  act  of  1881  we 
are  bound  by  these  decisions.  We  are  of  opinion  that  sec- 
tion 1064,  R.  S.  1881,  does  change  the  rule.  That  sec- 
tion reads  thas :  "  The  court  rendering  the  judgment,  on 
application  made  within  one  year  thereafter  by  the  party 
against  whom  judgment  is  rendered,  his  heirs,  assigns,  or  rep- 
resentatives, and  on  the  applicant  giving  an  undertaking, 
with  surety  to  be  approved  by  the  court  or  clerk,  that  he  will 
pay  all  costs  and  damages  which  shall  be  recovered  against 
him  in  the  action,  shall  vacate  the  judgment  and  grant  a  new 
trial." 

All  that  this  statute  requires  is,  that  the  application  and 
bond  shall  be  filed  within  one  year;  it  does  not  require  that 
the  court  shall  take  final  action  within  that  time.  The  clause, 
*'The  court  rendering  the  judgment,  on  application  made 
within  one  year  thereafter  by  the  party  against  whom  judg- 
ment is  rendered,"  is  the  only  one  containing  any  limitation 
as  to  time,  and  this  limitation  manifestly  applies  to  the  acts 
of  the  parties,  and  not  to  the  acts  of  the  court. 

As  the  statute  read  prior  to  the  revision  of  1881,  there  was 
great  doubt  as  to  its  meaning,  for,  in  Falls  v.  Hawthorn^  30 
Ind.  444,  it  was  held  that  if  the  application  was  filed  within 
the  year  the  delay  of  the  court  in  acting  on  it  could  not 
prejudice  the  applicant.' 

In  Hays  v.  Jfay,  supra,  the  court  aaserted  that  the  con- 
struction given  section  601  of  the  code  would  probably  pro- 
duce hardship,  but  also  affirmed  that  it  felt  bound  by  the 
express  words  of  the  statute,  and  denied  the  doctrine  asserted 
in  Falls  v.  Hawthorn^  supra. 

In  the  statute  now  before  us  there  is  a  material  change  in 
the  structure  of  the  sentence,  and  it  is  not  unreasonable  to 


150  SUPREME  COUET  OF  INDIANA, 

Bodman  v.  Reynolds  et  aL 

infer  that  the  change  was  made  to  obviate  the  hard  rule  de- 
clared, as  the  court  assumed,  by  the  former  statute.  There 
is,  at  all  events,  such  a  change  as  makes  the  limitation  of 
time  naturally  and  grammatically  refer  to  the  application 
and  undertaking,  and  not  to  the  judgment  of  the  court. 

One  of  the  fundamental  maxims  of  the  law  is,  that  *^An 
act  of  the  court  shall  prejudice  no  man,"  and  it  is  one  strongly 
grounded  in  natural  justice.     Broom  Legal  Maxims,  122. 

If  we  should  give  the  statute  now  before  us  the  construc- 
tion for  which  appellee  contends,  we  should  break  down  this 
maxim.  We  know  that  the  Legislature  may  overthrow  this 
or  any  other  maxim,  no  matter  how  strongly  entrenched  in 
justice,  but,  while  we  concede  this  power,  we  are  not  to  af- 
firm that  it  has  been  asserted  unless  the  words  employed  are 
so  clear  and  strong  as  to  imperatively  require  us  to  do  so.  In 
this  instance  there  is,  as  we  have  seen,  no  difficulty  in  so  con- 
struing the  statute  as  to  bring  it  into  harmony  with  this  prin- 
ciple of  justice,  and  it  is,  therefore,  our  duty  to  so  construe 
it.  Principles  of  the  common  law  exert  an  important  influence 
upon  the  construction  of  statutes,  and  few  cases  can  be 
imagined  in  which  an  application  of  this  fundamental  doctrine 
could  be  more  justly  made,  or  in  which  its  application  could 
be  more  urgently  demanded.  Bishop  Written  Laws,  sec- 
tion 88. 

It  is  reasonable  to  make  a  party  responsible  for  what  he 
does  himself,  or  for  what  he  omits  to  do,  but  it  is  not  reason- 
able to  make  him  responsible  for  what  the  court  does,  or 
omits  to  do.  In  such  a  case  as  this  the  party  can  not  com- 
pel the  court  to  act  upon  his  application,  and  he  ought  not  to 
be  bound  by  the  delay  of  the  court,  if  he  has  himself  done 
what  the  law  requires  of  him. 

In  United  States  v.  Kirby,  7  Wall.  482,  the  court  said :  "All 
laws  should  receive  a  sensible  construction.  General  terms 
should  be  so  limited  in  their  application  as  not  to  lead  to 
injustice,  oppression,  or  an  absurd  consequence."     This  gen- 
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eral  doctrine  was  affirmed  in  Humphries  v.  Davis,  100  Ind. 
274,  where  we  said :  "  Courts  always  endeavor  to  so  construe 
a  statute  as  to  make  it  an  instrument  of  justice."  We  think 
this  general  rule  is  applicable  here.  As  we  have  seen,  there 
was  donbt  as  to  the  construction  of  the  statute  before  it  was 
changed,  and  it  was  conceded  by  the  court  in  Hays  v.  May, 
supra,  that  the  statutory  provision  as  there  construed  would 
be  productive  of  hardship ;  so  that,  in  view  of  the  change 
in  the  language  of  the  statute,  and  in  view  of  the  fact  that  the 
former  construction  contravened  a  fundamental  principle  of 
natural  justice,  we  feel  it  our  duty  to  adjudge  that  the  present 
statute,  in  making  a  limitation  as  to  time,  applies  only  to  the 
acts  of  the  parties,  and  not  to  the  acts  of  the  court.  This 
conclusion  rests  on  broad  principles,  and  not  on  the  mere  let- 
ter of  the  law,  although  it  is  in  entire  harmony  with  the  let- 
ter of  the  li^w,  and  is,  indeed,  the  only  one  that  will  give 
just  effect  to  its  spirit  and  purpose. 

In  the  case  of  Indiana,  etc.,  R.  W.  Co.  v.  McBroom,  103 
Ind.  310,  the  court  really  asserted  the  conclusion  we  here 
announce,  for  it  was  there  said :  "  When  the  application  is 
made  to  the  proper  court,  within  the  time  limited  by  the  stat- 
ute for  such  new  trial  as  of  right,  the  court  has  no  discre- 
tion ;  it  must  vacate  the  judgment  and  grant  such  new  trial." 

Judgment  reversed,  with  instructions  to  grant  a  new  trial 
as  of  right. 

Filed  March  8, 1888. 
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114    152 

?gg-^"  No.  13,035. 

1  14       152J; 

^^^  ^^^  Jonsson  et  al.  v.  Lindstrom  et  al. 

Beal  Estate. —  Wrongful  JRemoval  of  House  From. — Adoption  (^  Wrong. — 
Conversum, — Damages. — Where  A.,  with  knowledge  of  the  factS|  permits  B. 
to  place  upon  his  ground  a  house  which  B.  has  wrongfully  removed 
from  the  premises  of  another,  and  refuses  to  permit  the  owner  to  restore- 
it  to  its  original  location,  claiming  ground  rent  from  B.,  there  is  such 
an  adoption  by  A.  of  B.'s  wrong,  and  such  an  appropriation  of  the 
property,  as  to  make  him  liable  for  the  damages. 

Same. — New  Tiial  as  </  Right. — In  such  a  case,  a  party  can  not  demand  a. 
a  new  trial  as  of  right  under  section  1064,  B.  8.  1881. 

Judgment. — Default. — Setting  Aside. — Sickness  ofD^endant. — Where  a  de- 
fendant, who  has  been  duly  served  with  a  summons,  ia  unable  to  attend 
court  on  the  day  of  trial  on  account  of  sickness,  yet  refuses  to  employ 
an  attorney  to  appear  for  him,  he  is  not  entitled  to  have  a  judgment  by 
default  set  aside. 

From  the  Marion  Superior  Court. 

J.  Klingenamith  and  W.  P.  Adkinson,  for  appellants. 
R.  Denny  and  W.  D.  Tobin,  for  appellees. 

Mitchell,  C.  J. — This  was  an  action  by  Lindstrom  and 
two  others,  trustees  of  the  "  Swedish  Evangelical  Bethany 
Lutheran  Church  "  of  the  city  of  Indianapolis,  against  Jons- 
son  and  Born. 

It  is  alleged  in  the  complaint  that  the  society  above 
named  was  the  owner  of  a  certain  described  lot  in  the  city 
of  Indianapolis,  upon  which  there  had  been  erected  a  frame 
building,  which  had  sometimes  been  used  for  purposes  of  pub- 
lic worship,  and  at  other  times  as  a  tenement  or  dwelling-house. 
The  plaintiffs  charge  that  the  defendant  Jx>nsson  wrongfully 
and  unlawfully  severed  and  removed  the  above  mentioned 
building  from  the  lot  belonging  to  the  church,  and  placed 
the  same  upon  a  lot  owned  by  the  defendant  Born,  where 
the  house  so  removed  remained  at  the  time  of  the  com- 
mencement of  this  suit.  It  is  alleged  that  the  house  was 
there  occupied  by  Jonsson,  and  that  Born,  with  full  knowl- 
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edge  that  the  house  had  been  wrongfully  removed  from  the 
lot  owned  by  the  church,  gave  permission  to  Jonsson  to  put 
and  keep  the  house  upon  his  (Bom's)  lot,  and  that  he  refuses 
to  permit  it  to  be  replaced  on  the  lot  owned  by  the  church. 
There  was  a  prayer  for  judgment  for  the  alleged  value  of  the 
house ;  and,  also,  that  the  court  enter  a  decree  declaring  the 
church  to  be  the  absolute  owner  of  the  house,  and  requiring 
the  defendants  to  replace  the  same  upon  the  lot  owned  by 
the  church;  and,  also,  to  make  the  amount  of  any  judgment 
which  might  be  rendered  a  specific  lien  upon  the  lot  of  the 
defendant  Born  upon  which  the  house  was  then  situate. 

For  the  defendant  Born  it  is  argued  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  him.  It  is  said  that  he  did  nothing  more  than  give 
Jonsson  permission  to  place  the  house  upon  his  lot. 

The  complaint,  however,  goes  much  further.  It  charges 
that  Born,  with  full  knowledge  that  the  house  had  been 
wrongfully  removed  from  the  lot  owned  by  the  church,  gave 
permission  to  have  it  placed  upon  his  lot,  and  afterwards  re- 
fused to  permit  those  acting  for  the  church  to  remove  the 
house  and  replace  it  upon  the  lot  belonging  to  the  church. 
This  was  such  an  adoption  of  the  wrong  of  Jonsson,  and 
such  an  appropriation  of  the  property  of  the  church,  as  made 
Bom  liable. 

It  is  true,  Born  only  asserted  the  right  to  hold  the  house 
until  the  rent  due,  or  claimed  to  be  due,  from  Jonsson  should 
be  paid.  But,  so  far  as  appears,  Jonsson  had  no  title  to  or 
right  to  remove  the  house  from  the  church  lot,  or  to  place  it 
on  Bom's  lot.  Placing  it  upon  Born's  land  gave  the  latter  no 
right  to  the  house,  nor  to  retain  it  upon  his  land  until  Jons- 
son paid  him  the  ground  rent.  When,  therefore,  Born  re- 
fused to  permit  the  real  owner  of  the  building  to  restore  it 
to  where  it  belonged,  he  took  the  chance  of  maintaining 
Jonsson's  right  to  the  building,  or  of  paying  the  owner  its 
value.     The  complaint  was  sufficient. 

Upon  issues  duly  made  the  cause  was  tried  by  a  jury,  who 
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returned  a  verdict  against  both  defendants  for  two  hundred 
dollars  damages. 

It  is  insisted  that  the  court  erred  in  refusing  the  defendants 
a  new  trial  as  a  matter  of  right.  It  is  very  clear^  that  this 
is  not  a  case  belonging  to  the  ^class  in  which  new  trials  may 
be  granted  as  a  matter  of  right.  New  trials  as  a  matter  of 
right  are  only  granted,  under  section  1064,  R.  S.  1881,  and 
can  only  be  demanded,  when  the  purpose  of  the  suit  is  to  re- 
cover possession  of  real  estate,  or  to  settle  and  quiet  conflict- 
ing titles  thereto.  The  present  suit  was  in  tort,  to  recover 
damages  for  wrongfully  severing  a  building  from  real  estate, 
and  for  wrongfully  removing  and  appropriating  it,  and  re- 
fusing to  permit  the  rightful  owner  to  restore  it  to  its  proper 
place. 

The  court  committed  no  error  in  refusing  to  set  aside  the 
judgment  which  was  taken  by  default  against  the  defendant 
Born.  It  appears  that  he  was  duly  served  with  a  summons,  and 
although  he  shows  that  he  was  unable  to  attend  bourt  on  the 
day  of  the  trial,  on  account  of  infirmity  and  ill  health,  he 
also  shows  that  he  did  not  deem  it  necessary  to  employ  a 
lawyer,  who  could  have  appeared  for  him,  and  to  whom  he 
might  have  committed  his  defence. 

There  was  no  error.    The  judgment  is  affirmed,  with  costs. 

Filed  March  3, 1888;  petition  for  a  rehearing  overruled  March  24, 1888. 
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No.  14,170. 

The  State,  ex  kel.  Carr,  v.  The  Woodruff  Sleeping     }^  ^^f 

AND  Parlor  Coach  Company.  m  j» 

188    B90 

Taxes. — Sleeping-Car  Companies, — Earnings. — Interstate  Commerce.— Section  133  ^ 
6355y  R,  S.  1881^  UneonstUtUionaL — A  State  has  no  power  to  levy  a  tax 
upon  the  earnings  of  a  sleeping-car  company  engaged  in  the  business 
of  transporting  passengers  from  one  State  to  another,  in  the  proportion 
that  the  distance  travelled  through  the  Sta^ bears  to  the  entire  distance 
for  which  fares  are  received,  or  otherwise,  the  matter  of  interstate  com- 
merce being  exclusively  of  Federal  jurisdiction.  Section  63^,  B.  S. 
1881,  is  therefore  invalid. 

From  the  Marion  Circuit  Court. 

X.  T.  MicheneVj  Attorney  General,  and  J.  H.  Gillett,  for 
appellant. 

A.  C.  Harris,  W.  H,  Calkins  and  0.  T.  Morton^  for  ap- 
pellee. 

Elliott,  J. — The  relator,  as  auditor  of  state,  avers  in 
his  complaint  that  the  defendant  is  a  corporation  organized 
under  the  laws  of  another  State ;  that  for  more  than  two 
years  past  it  has  been  engaged  in  the  business  "of  convey- 
ing to,  from  and  through  the  State  of  Indiana  passengers 
for  hire,  in  sleeping  cars,  under  contracts  with  railway  com- 
panies for  the  transportation  of  its  cars;  that,  during  the 
year  immediately  preceding  the  1st  day  of  April,  1887,  it 
earned  and  collected  for  the  transportation  of  passengers  in 
its  cars  in  this  State,  and  by  the  transportation  of  passengers 
by  continuous  passage  for  an  entire  consideration  'from  other 
States,  into  and  across  this  State  and  other  States,  a  large 
sum  of  money,  to  wit,  one  million  of  dollars,  of  which  sum 
two  hundred  thousand  dollai*s  represented,  and  was,  the 
proportion  which  the  distance  travelled  in  this  State  bore  to 
the  whole  distance  paid  for;  that,  notwithstanding  the  re- 
ceipt of  such  money,  the  defendant  has  wholly  failed  to  re- 
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port  to  plaintiff's  relator  its  receipts,  or  any  part  thereof,  and 
has  wholly  failed  to  file  any  report  whatever." 

The  complaint  is  based  upon  the  following  statute: 
"  Every  joint-stock  association,  company,  or  corporation, 
incorporated  under  the  laws  of  any  other  State,  and  convey- 
ing to,  from,  and  through  this  State,  or  any  part  thereof, 
passengers  and  travellers  in  palace  cars,  drawing-room  cars^ 
sleeping  cars,  or  chair  cars,  on  contract  with  any  railroad 
company,  or  the  manager,  lessee,  agent,  or  receiver  thereof, 
shall  be  held  and  deemed  to  be  a  sleeping-ear  company. 
Every  such  sleeping-car  company  doing  business  in  this 
State  shall,  annually,  between  the  1st  day  of  April,  and  the 
1st  day  of  June,  report  to  the  auditor  of  state,  under  the  oath 
of  an  oflBcer  or  agent  of  such  corporation,  the  gross  amount 
of  all  its  receipts  within  Or  without  the  State,  for  fares  earned 
or  business  done  by  such  company  within  this  State,  for  the 
year  then  next  preceding  the  1st  day  pf  April  of  the  current 
year;  and  in  computing  such  gross  receipts  the  same  shall  be 
in  the  proportion  that  the  distance  traversed  in  this  State 
bears  to  the  whole  distance  paid  for.  At  the  time  of  mak^ 
ing  such  report,  such  company  shall  pay  into  the  treasury 
of  the  State  the  sum  of  two  dollars  on  every  one  hundred 
dollars  of  such  receipts.  Every  sleeping-car  company  fail- 
ing or  refusing,  for  more  than  thirty  days  after  the  1st  day 
of  June,  to  render  an  accurate  account  of  such  gross  re- 
ceipts, as  above  provided,  and  to  pay  the  required  tax  thereon, 
sliall  forfeit  twenty-five  dollars  for  each  additional  day  such 
re{)ort  and  payment  shall  bo  delayed,  to  be  recovered  in  an 
action  in  the  name  of  the  State  of  Indiana,  on  the  relation 
of  the  auditor  of  state,  in  any  court  of  competent  jurisdic- 
tion, and  the  attorney  general  shall  conduct  such  prosecu- 
tion; and  such  sleeping-car  company  so  failing  or  refusing 
shall  be  prohibited  from  carrying  on  such  business  until 
such  payment  is  made.  All  railroad  companies  in  this  State, 
or  the  persons  managing  or  operating  the  same,  are  prohib- 
ited from   hauling  any  cars  of  any  sleeping-car   company 


NOVEMBER  TERM,  1887.  157 

The  State,  ex  rel,  Garr,  v.  The  Woodruff  Sleeping  and  Parlor  Coach  Go. 

while  SO  in  default,  and  for  each  violation  of  this  prohibi- 
tion shall  be  liable  to  pay  to  the  State  of  Indiana  the  sum 
of  one  hundred  dollars,  to  be  recovered  in  the  proper  action 
by  the  State ;  and  it  shall  be  the  duty  of  the  attorney  gen- 
eral, at  the  request  of  the  auditor  of  state^  to  prosecute  all 
such  suits/^     E.  8.  1881,  section  6355. 

It  is  firmly  established  that  a  State  has  power  to  prescribe 
the  terms  upon  which  a  foreign  corporation  may  do  business 
within  its  territory  unless  the  corporation  is  engaged  in  the 
the  business  of  interstate  commerce.  If  it  is  not  engaged 
in  transacting  business  of  that  kind,  the  State  may  levy  a 
tax  upon  its  receipts  within  this  State  and  enforce  collection. 
Phenix  Ins.  Co,  v.  Burdett,  112  Ind.  204;  Doyle  v.  Oonti- 
nerUal  Ins.  Co.,  94  U.  S.  535 ;  Dueat  v.  Chicago,  10  Wall. 
410;  LcifayeUe  Ins.  Co.  v.  French,  18  How.  404 ;  Goldsmith  v. 
Home  Ins.  Co.,  62  Ga.  379;  Phoenix  Ins.  Co.  v.  Welch, 
29  Kans.  672;  People  v.  Fire  Ass'n,  92  N.  Y.  311  (44  Am. 
E.  380). 

In  the  cases  referred  to  this  principle  is  explicitly  and 
strongly  asserted,  and  in  many  cases  it  has  been  assumed 
without  discussion,  and  applied  as  a  settled  rule  of  law. 
Insurance  Company,  etc.,  v.  Brim,  111  Ind.  281;  Chrdnite 
J^die,  etc.,  Ass^n  v.  Porter,  58  Vt.  581 ;  Ohio  v.  Moore,  39 
Ohio  St.  486 ;  State  v.  New  York  L.  Ins.  Co.,  81  Mo.  89 ;  State 
V.  Farmers',  etc.,  Ins.  Co.,  15  Ins.  L.  J.  381 ;  Ehrman  v. 
TeiUonia  Ins.  Co.,  1  McCrary,  123 ;  Mutual  Benefit  L.  Ins. 
Go.  v.  Bales,  92  Pa.  St.  352. 

We  can  not,  therefore,  assent  to  the  argument  of  counsel 
which  assumes  that  a  State  may  not  classify  and  regulate 
foreign  corporations,  even  though  they  are  not  engaged  in 
the  affairs  of  interstate  commerce. 

We  do  affirm,  however,  that  in  matters  of  commerce  be- 
tween the  States,  the  power  of  the  Federal  government  is 
exclusive  and  supreme.  The  later  decisions  of  the  Supreme 
Court  of  the  United  States  close  the  question  to  us  and  to  all 
State  courts,  for  it  is  a  Federal  question,  and  on  such  ques- 


158  SUPREME  COURT  OF  INDFANA, 

The  State,  «r  rd  Carr,  r.  The  Woodruff  Sleeping  and  Parlor  Coach  Co. 


tions  the  decisions  of  that  high  tribunal  are  final.  Its  earlier 
decisions  were  not  harmonious;  there  was  much  of  conflict 
and  more  of  confusion,  but  the  later  cases  have  carried  the 
doctrine  to  the  utmost  length.  These  decisions  have  much 
restricted,  if,  indeed,  they  have  not  completely  annulled,  the 
police  power  of  the  States  where  interstate  questions  are  in- 
volved, and  they  have,  in  effect,  swept  away  all  State  lines. 

In  a  very  late  case  it  was  said  by  Mr.  Justice  Bbadley^ 
speaking  for  the  court,  that  "  In  a  word,  it  may  be  said,  that 
in  the  matter  of  interstate  commerce  the  United  States  are 
but  one  country,  and  are  and  must  be  subject  to  one  system 
of  regulations,  and  not  to  a  multitude  of  systems."  Bobbins 
v.  Shelby  Taxing  Distriot,  120  U.  S.  489.  Although  the  chief 
justice  and  two  of  the  associate  justices,  in  a  vigorous  opinion, 
dissented,  the  decision  is  to  us  as  law.  But  there  are  other 
decisions  of  that  court  which,  while  not  going  so  far  as  the 
decision  in  the  case  from  which  we  have  quoted,  go  quite  far 
enough  to  require  us  to  decide  that  the  State  has  no  power  to 
levy  a  tax  upon  the  earnings  of  a  sleeping-car  company  en- 
gaged in  the  business  of  transporting  passengers  from  one  State 
to  another.  Philadelphia^  etc..  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326;  Western  Union  Tel.  Go.  v.  Pendleton, 
122  U.  S.  347 ;  Wabash,  etc.,  R.  W.  Go.  v.  Elinois,  118  U.  8. 
557  ;  Gloucester  Ferry  Go.  v.  Pennsylvania,  114  U.  S.  196; 
Transportation  Go.  v.  Parhersburg,  107  U.  S.  691 ;  Telegraph 
Go.  V.  Texas,  105  U.  S.  460 ;  Pensacola  Tel.  Go.  v.  Western 
Union  Tel.  Go.,  96  U.  S.  1 ;   Welton  v.  State,  91  U.  S.  275. 

In  the  case  first  cited,  one  of  the  points  decided  in  the 
State  Freight  Tax  Gase,  15  Wall.  232,  was  declared  to  be 
wrongly  decided,  and  it  was  held  that  "  a  tax  upon  freights 
and  fares  is  virtually  a  tax  upon  the  transportation  itself,*' 
and  this  tax  no  State  can  levy.  The  rule,  as  established  by 
the  recent  decisions,  which  stand  as  law  to  us,  is  thus  stated 
in  Bobbins  v.  Shelby  Taanng  District,  supra :  "As  before  said, 
the  State  may  tax  its  own  internal  commerce;  but  that  does 
not  give  it  any  right  to  tax  interstate  commerce.*' 
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The  attorney  general  ably  and  ingeniously  argues  that  the 
statute  is  valid,  because  it  is  competent  for  the  State  to  "  tax 
the  local  occupation  of  appellant  by  the  measure  of  its  gross 
receipts  for  the  proportionate  amount  of  travel  in  this  State." 
But  this  argument,  while  not  without  plausibility,  is  radically 
unsound. 

Under  the  law,  as  authoritatively  declared  by  the  court  of 
last  resort,  no  tax,  in  any  form,  or  for  any  purpose,  can  be 
laid  upon  interstate  commerce.  The  matter  of  interstate 
commerce  is  a  national  matter,  with  which  States  can  in  no 
wise  interfere.  The  jurisdiction  of  the  Federal  government 
absolutely  excludes  the  States  from  directly  or  indirectly 
hampering  or  taxing  commerce  between  the  States. 

The  claim  of  the  State  is  also  put  upo;i  the  ground  that 
the  appellee  can  be  compelled  to  pay  a  tax  upon  its  gross 
earnings  for  the  privilege  of  doing  a  local  business  in  In- 
diana. This  position  is  untenable.  In  no  event  can  a  cor- 
poration, engaged  in  the  business  of  interstate  commerce,  be 
taxed  for  the  privilege  of  doing  business  in  this,  or  any  other, 
State.  This  principle  early  found  a  place  in  our  jurispru- 
dence. Much  as  the  highest  court  of  the  nation  has  wavered 
upon  kindred  questions,  from  this  principle  it  has  never  de- 
parted. Indeed,  one  of  the  great  causes  which  led  to  the 
adoption  of  our  Federal  Constitution  was  the  evil  produced 
by  the  levying  of  tribute,  in  the  form  of  taxes,  upon  the 
commerce  between  the  States  by  some  of  the  Slates  under  the 
Articles  of  Confederation.  It  is  evident  that  to  permit  each 
State  to  levy  taxes  upon  the  earnings  of  common  carriers 
whose  lines  of  railroad  traverse  its  territory  would  lead  to 
deplorable  results,  for,  once  the  power  is  conceded,  then  the 
method  of  its  exercise,  the  amount  of  the  tax,  and  like  mat- 
ters, would  be  within  the  exclusive  control  of  the  Legislature 
of  each  State,  as  neither  the  Federal  nor  the  State  courts 
could  supervise  or  control  their  discretion. 

The  complaint  does  not  aver  that  passengers  were  carried 
from  point  to  point  within  the  State;  on  the  contrary,  the 
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theory  of  that  pleading  is  that  the  State  may  levy  a  tax  upon 
the  gross  earnings  of  the  corporation,  in  the  proportion  that 
the  distance  travelled  through  this  State  bears  to  the  entire 
distance  for  which  fares  were  received.  That  theory  is  un- 
sound, and  the  complaint  bad.  It  is,  however,  not  the  fault 
of  the  pleader  that  the  complaint  falls,  for  it  is  constructed 
upon  the  statute  as  well  as  a  complaint  can  be  constructed. 
The  statute  itself  is  without  force.  The  statute  is  invalid, 
because  it  assumes  to  tax  interstate  c(ftnmerce.  It  is  true  that 
it  restricts  the  amount  of  the  tax  to  be  paid  by  the  corporation 
to  the  distance  passengers  are  carried  through  this  State,  but 
that  does  not  relieve  it  of  the  objection  we  have  stated,  for 
the  tax  it  assumes  to  levy  is  upon  interstate  commerce,  and 
not  upon  the  internal  commerce  of  the  State.  A  man  on  his 
way  to  the  sea-board,  who  travels  through  Indiana,  is  carried 
in  the  coui*se  of  interstate  commerce,  and  not  in  the  course 
of  domestic  commerce,  and  a  fare  received  from  him  \b  re- 
ceived in  the  matter  of  interstate  commerce.  A  fare  thus  re- 
ceived no  State  can  tax. 

The  complaint  is  bad,  and  the  judgment  is  affirmed. 

Filed  March  9, 1888. 
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The  State,  ex  eel.  Crooks,  v.  Kennett  et  al. 

Mortgage. — Foredomre,  —  Parties.  —  Married  Woman, —  Righl  to  Dtfend 
Against  Void  Mortgage  for  Protection  of  Herse^  and  Grantee. — Covenants 
of  Warranty.— Indemnifying  Mortgage. — Mrs.  J.,  as  surety  for  her  husband, 
united  with  him  in  executing  a  school  fund  mortgage  upon  land  owned 
by  them  an  tenants  by  entireties.  They  afterwards  conveyed  the  land 
by  warranty  deed,  and  executed  to  the  purchaser  an  indemnifying  mort- 
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gage  upon  other  real  estate  held  by  them  as  tenants  by  entireties,  in 
which  they  expressly  stipulated  to  save  their  grantee  harmless  from 
loss  or  damage  under  the  scliool  fund  mortgage.  Suit  to  foreclose  the 
latter  mortgage.  Mrs.  J.  was  notified  by  the  grantee  to  defend. 
Sdd^  that  Mrs.  J.,  for  the  protection  of  herself  and  her  grantee,  is  enti- 
tled to  be  admitted  as  a  party  defendant,  and  that  an  answer  by  her 
setting  up  the  foregoing  facts  is  sufficient,  it  showing  that  the  mortgage 
sought  to  be  foreclosed  is  void. 

From  the  Haniiltoti  Circuit  Court. 

IF.  S,  Christian,  for  appellant. 

R.  R.  Stejjhimson,  W.  R.  Fertig^  T.  J.  Kane  and  T.  P.  Davis, 
for  appellees. 

Mitchell,  C.  J. — James  W.  Crooks,  as  auditor  of  Ham- 
ilton county,  brought  this  suit  to  foreclose  sc  real  estate 
mortgage  executed  by  Joel  C.  and  Eunice  Jackson,  on  the 
19th  day  of  October,  1883,  to  the  State  of  Indiana  for  the 
use  of  the  common  school  fund,  to  secure  the  payment  of 
a  promissory  note  calling  for  1^300,  and  signed  by  Joel  C. 
Jackson. 

Mrs.  Eunice  Jackson,  not  having  been  made  a  party  to 
the  complaint,  appeared  and  by  a  petition  to  the  court  asked 
that  she  might  be  admitted  as  a  party  to  defend  against  the 
foreclosui-e  of  the  mortgage.  She  accompanied  her  petition 
by  an  answer  in  which  she  exhibited  her  proposed  defence. 
It  ai)peared  therein  that  Mrs.  Jackson  was  the  wife  of  Joel 
C  Jackson  at  the  time  the  mortgage  in  suit  was  executed, 
and  that  she  and  her  husband  held  the  title  to  the  land  mort- 
gaged by  warranty  deed  as  tenants  by  entireties,  the  land 
having  been  bought  and  paid  for  with  her  own  separate 
means.  It  was  alleged  that  the  money  secured  by  the  mort- 
gage was  obtained  by  her  husband  and  used  in  his  own  in- 
dividual business,  and  that  she  received  no  part  thereof,  nor 
did  any  part  thereof  go  to  her  personal  benefit  or  to  the 
benefit  of  any  part  of  her  estate. 

It  appeared  that  afler  the  mortgage  in  suit  had  been  exe- 
Vol.  114.— 11 


162  SUPREME  COURT  OF  INDIANA, 


The  State,  ex  rel.  Crooks,  v.  Kennett  et  oL 


cuted,  the  land  was  conveyed  by  warranty  deed,  in  which 
Jackson  and  wife  joined,  to  William  Kennett,  who,  with  his 
wife,  Rebecca  Kennett,  was  made  a  party  defendant  in  the 
complaint.  It  is  alleged  that,  in  addition  to  the  general 
covenants  of  warranty  contained  in  the  deed  to  Kennett, 
Jackson  and  wife  at  the  same  time  united  in  an  indemnify- 
ing mortgage  upon  other  real  estate  held  by  them  as  tenants 
by  entireties,  in  which  they  expressly  stipulated  to  save  their 
grantee,  Kennett,  harmless  from  any  loss  or  damage  by  rea- 
son of  the  mortgage  in  suit,  which  the  latter  did  not  assume 
to  pay.  She  alleged  further,  that,  since  the  institution  of 
the  suit,  Kennett  had  notified  her  to  appear  and  defend,  and 
make  good  the  several  covenants  and  warranties  above  men- 
tioned. 

Upon  the  application  and  accompanying  answer,  Mrs* 
Jackson  was  admitted  to  defend,  and  her  answer  was  held 
sufficient  upon  a  demurrer  subsequently  filed  to  it  by  the 
plaintiff. 

A  special  answer  by  Kennett,  in  which  substantially  the 
same  facts  as  those  contained  in  the  answer  of  Mrs.  Jacksoa' 
were  set  up,  was  likewise  held  sufficient  upon  demurrer. 

While  the  suggestion  is  made  that  the  defence  of  coverture, 
like  that  of  infancy,  is  a  personal  defence,  and  is  not  availa- 
ble to  third  parties,  the  propriety  of  the  ruling  on  the  de- 
murrer to  Kennett's  answer  is  not  specially  discussed  in  the 
appellant^s  brief.  As  the  defence  pleaded  by  Mrs.  Jackson, 
if  she  had  the  right  to  plead  it,  would  defeat  the  mortgage 
to  all  intents  and  purposes,  it  was  doubtless  deemed  imma- 
terial to  discuss  the  merits  of  Kennett's  answer.  This  is 
manifestly  the  correct  view  of  the  ease,  and  we  therefore 
give  the  answer  of  Kennett  no  special  consideration. 

It  is  true,  in  a  general  and  qualified  sense,  that  coverture, 
like  infancy,  is  a  personal  defence,  and  can  not  be  set  up  by 
third  persons  for  their  benefit. 

The  present  occasion  does  not  require  that  we  refer  to  the 
cases  to  which  the  rule  has  more  particular  application,  or  to 
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those  in  which  a  grantee  may  make  the  same  defences  as 
would  have  been  available  to  his  grantor.  Harris  v.  Ross^ 
112  Ind.  314;  Skrock  v.  Growl,  83  Ind.  243;  Price  v.  Jen- 
ningSy  62  Ind.  Ill  ;  Union  NaVl  Bank  v.  International  Bank, 
(III.)  14  N.  E.  Rep.  859 ;  Studabaker  v.  Marquardty  55  Ind. 
341 ;  Jones  MoVtg.,  sections  745,  746,  1494.  See,  also,  Otis 
v.  Gregory,  111  Ind.  504  (511). 

As  is  said  in  Price  v.  Jennings,  supra,  it  can  not  be  doubted 
that  privies  in  estate  may  avail  themselves  of  such  defences 
with  the  consent  of  the  maker  of  a  voidable  contract,  or  they 
may  avail  themselves  of  the  avoidaace  when  it  has  taken 
place. 

Whatever  else  may  be  said,  it  is  quite  certain  that  a  mar- 
ried woman  can  not  be  denied  the  right  to  make  the  defence 
of  coverture,  in  a  proj>er  case,  for  her  own  protection,  because 
that  defence  may  also  enure  to  the  benefit  of  a  co-defendant. 

The  facts  pleaded  show  that  the  mortgage  executed  by  Mrs. 
Jackson  and  her  husband  to  secure  the  debt  of  the  latter  was 
void.  It  was  an  attempt  to  pledge  real  estate  owned  by  hus- 
band and  wife  as  tenants  by  entireties  for  the  debt  of  the  hus- 
band. This  was  a  contract  of  suretyship  as  to  the  wife,  and 
into  which  she  was  expressly  proliibited  by  statute  from  enter- 
ing. The  statute  declares  that  such  a  contract,  as  to  her,  no 
matter  in  what  manner  it  may  have  been  entered  into,  shall 
be  void.     Orooks  v.  Kennett,  111  Ind.  347,  and  cases  cited. 

It  is  said,  however,  that,  having  conveyed  away  her  right 
in  the  land,  and  as  no  personal  jiulgmont  was  asked  or  could 
have  been  taken  against  her  in  the  foreclosure  proceeding, 
she  was  not  a  necessary  defendant. 

While  it  is  quite  true  that  Mrs.  Jackson  was  not  a  neces- 
sary party,  yet  inasmuch  as  she  had  conveyed  the  land  against 
which  a  decree  of  foreclosure  was  sought,  by  a  deed  contain- 
ing covenants  of  general  warranty,  and  had  encumbered  her 
other  separate  estate  by  a  mortgage  to  her  grantor,  indemni- 
fying him  against  loss  or  damage  on  account  of  the  invalid 
mortgage,  we  can  discover  no  principle  which  would  justify 
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a  court  in  denying  her  the  right  to  defend  the  covenants  in 
her  deed,  as  well  for  the  protection  and  benefit  of  her  grantee 
as  for  her  own  protection. 

It  is  a  familiar  principle  of  law,  that  if  a  warrantor  has 
been  properly  notified  of  an  action  against  his  grantee,  he 
has  a  right  to  become  a  party  to  the  action  for  the  purpose 
of  protecting  and  defending  the  title  warranted.  If,  being 
thus  notified,  he  fails  to  appear  and  successfully  defend^  he  is 
concluded  from  afterwards  disputing  with  his  grantee  the 
invalidity  of  the  title  affected  by  the  judgment.  Rhode  v. 
Green,  26  Ind.  83 ;  2  Devlin  Deeds,  sections  937,  939. 

Since  married  women  are  now  bound  by  their  covenants 
for  title,  and  are,  therefore,  subject  to  the  same  obligations 
in  respect  to  defending  their  grantees  as  other  persons,  no 
good  reason  can  be  perceived  for  denying  them  the  privilege 
accorded  to  other  persons  under  like  circumstances.  It 
would  produce  an  anomalous  result  to  hold,  after  a  married 
woman  had  attempted  to  incumber  her  estate  by  a  contract 
which  the  statute  in  express  terms  prohibits  her  from  enter- 
ing into,  that  the  alienation  of  her  estate  thus  encumbered 
dej)rived  her  of  the  right  to  set  up  the  invalidity  of  the 
encumbrance  in  order  to  protect  herself  against  covenants 
which  the  statute  declares  shall  be  binding  upon  her.  This 
could  only  be  defended  upon  the  theory  that  the  married 
woman  should  be  punished  for  her  attempt  to  enter  into  a 
prohibited  contract,  by  compelling  her  to  perform  it  in  the 
event  of  the  subsequent  alienation  of  the  property  involved 
in  the  transaction. 

There  was  no  error  in  admitting  the  appellee  Eunice  Jack- 
son as  a  party  to  defend,  nor  was  there  any  error  in  over- 
ruling the  demurrer  to  her  answer. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  23, 1888. 
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Betts  v.  Quick,  Administrator. 

Landlord  asd  Tenant. —  When  Such  Relation  is  Implied. —  Complaint  to 
Recover  Rent, — Sufficiency  of.  ^Vf here  a  complaint  charges  that  the  de- 
fendant is  indebted  to  the  plaintiff  in  a  certain  sum  for  the  rent  of  de- 
scribed real  estate,  the  law  implies  the  existence  of  the  contract  relation 
of  landlord  and  tenant,  and  the  complaint  is  not  bad  because  it  fails  to 
aver  that  fact. 

Pleading. —  Uncertainty.— Remedy  for. — The  remedy  for  uncertainly  in  a 
pleading  is  a  motion  to  make  more  specific,  and  not  a  demurrer. 

From  the  Bartholomew  Circuit  Court. 

W.  H,  Everroad  aud  J.  C.  Orr^  for  appellant. 
G,  W.  Cooper  and  (7.  B.  Cooper,  for  appellee. 

HoWK,  J. — In  this  case,  appellant,  Betts,  filed  his  claim,  in 
two  paragraphs,  against  the  estate  of  John  Godfrey,  deceased. 
The  administrator's  demurrer  was  sustained  to  the  first  para- 
graph of  such  claim.  Issues  were  formed  on  the  second 
paragraph  of  the  claim,  and  were  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  the  claimant,  Betts,  assessing  his  dam- 
ages in  the  sum  of  fopty-two  dollars.  Over  claimant's  mo- 
tion for  a  new  trial,  the  court  rendered  judgment  allowing 
his  claim  in  the  sum  of  forty-two  dollars,  the  damages  as- 
sessed by  the  jury,  and  for  his  costs  herein  expended  prior 
to  September  21st,  1885,  taxed,  etc.  And  the  court,  having 
sustained  the  administrator's  motion  for  the  taxation  of  costs, 
further  adjudged  that  the  claimant  pay  all  costs  herein  made 
subsequent  to  September  21st,  1885,  taxed  at,  etc. 

From  such  judgment  the  claimant,  Betts,  has  appealed  to 
this  court,  and  has  here  assigned  as  errors,  (1)  the  sustaining 
of  the  demurrer  to  the  first  paragraph  of  his  claim  herein, 
(2)  the  overruling  of  his  demurrer  to  the  second  paragraph 
of  the  administrator's  answer,  (3)  the  overruling  of  his  de- 
murrer to  the  third  paragraph  of  such  answer,  and  (4)  the 
overruling  of  his  motion  for  a  new  trial.     We  will  consider 
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these  several  alleged  errors  in  the  order  of  their  assigDment^ 
and  decide  the  questions  thereby  presented. 

1.  In  the  first  paragraph  of  his  claim  or  complaint  herein, 
the  claimant,  Betts,  alleged  that  the  decedent,  John  Godfrey, 
was  indebted  to  him  in  the  sum  of  one  hundred  and  fifty 
dollars  on  an  account,  as  shown  by  bill  of  particulars  filed 
therewith  and  made  part  thereof;  that  said  sum  of  money 
so  due  was  for  rent  of,  to  wit,  ten  acres  of  real  estate,  by  par- 
allel lines,  off  of  the  north  end  of  a  certain  described  tract 
of  land  in  Bartholomew  county,  for  tlie  years  1879  to  1884 
inclusive,  and  was  due  and  unpaid;  and  that  such  decedent 
was  further  indebted  to  the  claimant  in  the  sura  of  fifty  dol- 
lars for  the  use  of  timber  cut  and  removed  by  the  decedent 
from  such  real  estate,  during  the  years  aforesaid,  which  sum 
was  then  due  and  unpaid.     Wherefore,  etc. 

In  their  brief  of  this  cause,  claimant's  counsel  say:  "The 
first  paragraph  of  the  complaint  was  good.  It  simply  set 
forth  a  cause  of  action  in  assumpsit,  with  a  bill  of  particu- 
lars, and  was  in  no  particular  subject  to  a  general  demurrer. 
This  proposition  is  too  evident  to  need  the  citation  of  a  sin- 
gle authority."  This  is  the  entire  argument  of  plaintiff's 
counsel  in  support  of  their  claim  that  the  first  paragraph  of 
the  complaint  was  good,  and  that  the  sustaining  of  the  de- 
murrer thereto  by  the  court  below  was  an  erroneous  ruling. 

On  the  other  hand,  the  administrator's  counsel  contend 
that  the  first  paragraph  of  complaint  is  clearly  bad,  and  that 
the  court  committed  no  error  in  sustaining  the  demurrer 
thereto. 

Counsel  say:  "A  complaint  on  an  account  for  rent  must 
show  two  things:  Fh^at,  That  the  plaintiff  is  the  owner  of 
the  real  estate  on  which  he  seeks  to  collect  rent,  or  is  other- 
wise entitled  to  the  rents  and  profits  thereof.  This  proposi- 
tion is  60  clearly  right  that  it  needs  no  discussion.  Second, 
It  must  show  that  the  relation  of  landlord  and  tenant  existed 
between  plaintiff  and  defendant.  *****  This  paragraph 
of  complaint  has  neither  of  those  essential  averments." 
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In  support  of  their  argument,  counsel  cite  and  rely  upon 
Newby  v.  Vestaly  6  Ind.  412,  and  Nance  v.  Alexander,  49  Ind. 
616.  In  each  of  those  cases  the  question  arose  upon  the  evi- 
dence, and  in  neither  of  them  did  the  court  decide  that,  in 
an  action  for  the  recovery  of  rent,  the  plaintiff  must  allege 
in  his  complaint  that  he  was  the  owner  of  the  real  estate  or 
otherwise  entitled  to  the  rents  and  profits  thereof,  or  that  the 
relation  of  landlord  and  tenant  existed  between  him  and  de- 
fendant. 

In  Neioby  v.  Vestal,  supra,  the  action  was  assumpsit  for  use 
tind  occupation,  but  the  evidence  showed  that  defendant  oc- 
cupied the  land  under  a  contract  of  purchase  as  the  vendee 
of  the  plaintiff;  and  it  was  held  that  the  finding  and  judg- 
ment for  defendant  below  was  right,  and  must  be  affirmed. 
The  court  said  :  **  An  action  for  use  aud  occupation  is  founded 
on  a  contract,  express  or  implied,  aud  lies  only  where  the  re- 
lation of  landlord  and  tenant  exists.  If,  however,  anothei; 
relation  existed  between  the  parties,  namely,  that  of  vendor 
and  vendee,  every  implication  of  a  promise  to  pay  rent  for 
the  premises  is  necessarily  rebutted."  To  the  same  effect, 
substantially, are  the  following  cases:  Miles  v.  Elkin,  10  Ind. 
329;  Nance  v.  Alexander,  supra;  Tinder  v.  Davis,  88  Ind. 
99 ;    Pittsburgh,  etc,  R.  IF.  Go.  v.  Tharnburgh,  98  Ind.  201. 

In  each  of  the  cases  cited,  however,  the  question  arose,  as 
in  Newby  v.  Vestal,  supra,  upon  the  evidence  on  the  trial, 
and  was  not  presc.nted,  as  it  is  in  the  case  at  bar,  by  a  de- 
murrer to  plaintiff^s  complaint. 

In  Pittsburgh,  etc,  R.  W.  Co.  v.  Thornburgh,  supra,  the 
language  of  plaintiff's  complaint  for  the  recovery  of  rent  was 
substantially  the  same  as  that  of  the  first  paragraph  of  com- 
plaint now  under  consideration.  In  that  case  the  sufficiency 
of  the  complaint  was  called  in  question  for  the  first  time  by 
an  assignment  of  error  here,-  but  for  a  different  reason  from 
that  now  urged  in  this  case  by  appellee's  counsel;  and  it  was 
held  that  the  complaint  was  sufficient  after  verdict. 

We  are  of  opinion  that  the  first  paragraph  of  claimant's 
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complaint  herein  stated  facts  sufficient  to  constitute,  prima 
faciey  a  good  cause  of  action,  and  to  require  of  defendant  an 
answer  to  the  merits.  In  such  first  paragraph  the  claimant 
charged  the  present,  existing,  due  and  unpaid  indebtedness 
of  the  defendant  to  him,  in  a  certain  sum  of  money,  for  the 
rent  of  a  certain  parcel  of  real  estate,  particularly  described^ 
during  certain  specified  years,  all  of  which  facts,  except  as  to 
the  amount  of  the  indebtedness,  are  conceded  to  be  true  by 
defendant's  demurrer.  From  these  admitted  facts  llie  law 
implies  the  existence  of  the  contract  relation  of  landlord  and 
tenant  between  the  plaintiff  and  defendant ;  and  this  implied 
contract  or  promise  to  pay  rent  for  the  premises  can  only  be 
rebutted  or  overcome  by  the  defendant's  showing  that  some 
other  relation  than  that  of  landlord  and  tenant  existed  be- 
tween him  and  the  plaintifi".     Ncwby  v.  Vestal,  supra. 

Perhaps  some  of  the  averments  of  the  first  paragraph  of 
the  complaint  were  too  indefinite  and  uncertain,  but,  as  we 
have  often  decided,  the  remedy  for  such  defects  in  pleading 
is  a  motion  to  make  more  specific,  and  not  a  demurrer.  Piiis^ 
burgh,  etc.,  R.  W.  Co.  v.  /f/xo7i,  llOInd.  225,and  cases  cited. 

The  court  erred,  we  think,  in  sustaining  the  demurrer  to 
the  first  paragraph  of  the  complaint  herein*  As  this  decision 
will  render  it  necessary  to  reform  the  issues  in  the  cause,  we 
need  not  now  consider  the  other  errors  complained  of. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  overrule  tlje  demurrer  to  the 
first  pai'agraph  of  complaint,  with  leave  to  both  parties  to 
amend,  etc. 

Filed  March  23,  1888. 
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primary  fund  out  of  which  legacies  are  to  be  paid,  it  will  be  held,  in 
the  absence  of  countervailing  facts,  that  the  testator  intended  that  the 
personal  estate  only  should  be 'used  to  pay  them. 

Same. — Intention  of  Testator. — Parol  Evidence. — In  determining  whether  it 
was  the  intention  of  the  testator  to  charge  legacies  upon  land,  parol 
evidence  is  competent  to  prove  the  situation  and  condition  of  the  tes- 
tator and  his  property  at  the  time  the  will  was  made. 

Same. — Charging  Legacy  Upon  Land. — Complaint. — A  complaint  to  charge 
legacies  npon  land  must  show  either  that  the  testator  had  not  sufficient 
personal  property  at  the  time  the  #ill  was  executed  to  pay  them,  or 
that  he  so  dispa^ed  of  such  property  by  the  will  that  it  could  not  be 
made  available  for  that  purpose. 

Same. — Disposition  of  Personal  P-operty. — Life-Estate. — Where  the  will  gives 
the  widow  a  life-estate  in  the  land  and  in  the  personal  property  thereon^ 
it  does  not  show  a  disposition  of  all  the  personal  property,  and,  to 
charge  the  land  with  the  payment  of  legacies,  the  want  of  sufficient 
personal  property  to  pay  them,  at  the  time  the  will  was  executed,  must 
be  shown. 

From  the  Dearborn  Circuit  Court. 

J.  K.  Thompsoriy  J.  E,  McDonald,  J.  M.  Butler  and  A.  L. 
Mason f  for  appellants. 

G.  M.  Roberta  and  C.  W.  Stapp,  for  appellee. 

Elliott,  J. — The  controversy  in  this  case  grows  out  of 
the  will  of  William  Duncan,  deceased.  Omitting  the  formal 
parts,  that  instrument  reads  thus : 

"  Item  1st.  I  give  and  devise  to  my  beloved  wife  the  farm 
on  which  we  now  reside,  situate  in  Washington  township, 
Dearborn  county,  Indiana,  containing  about  eighty-two  acres, 
during  her  natural  life,  and  all  the  stock,  household  goods, 
furniture,  provisions  and  other  goods  and  chattels  which  may 
be  thereon  at  the  time  of  my  decease,  during  her  natural  life 
as  aforesaid,  she,  however,  selling  so  much  thereof  as  may 
be  sufficient  to  pay  my  just  debts;  and  at  the  death  of  my 
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said  wife,  the  real  estate  aforesaid  I  give  and  devise  to  my 
sons  John  W.  Duncan  and  James  Duncan  and  their  heirs; 
if,  however,  either  of  my  said  two  sons  should  die  before  the 
decease  of  my  said  wife,  leaving  no  children  living  at  the 
decease  of  my  said  wife,  then  the  share  of  said  property  above 
devised  to  such  deceased  son  is  hereby  devised  and  bequeathed 
to  my  sou  William  Duncan  and  his  heirs. 

"  Item  2d.  I  devise  and  bequeath  to  my  son  William  Dun- 
can and  his  heirs  four  hundred  dollars,  to  be  paid  five  years 
after  the  decease  of  my  said  wife. 

"  Item  3d.  I  devisQ  and  bequeath  to  my  two  daughters, 
now  married  to  Mathias  Davis  and  W.  W.  Wilson,  two 
hundred  dollars  each,  to  be  paid  seven  years  after  the  decease 
of  my  said  wife. 

^*  Item  4th.  I  devise  and  bequeath  to  my  two  daughters, 
now  minors,  Catharine  Duncan  and  Temperance  Ann  Dun- 
can, each  six  hundred  dollars,  the  oldest  daughter  to  receive 
her  six  hundred  dollars  two  years  after  decease  of  my  said 
•  wife,  and  the  youngest  to  receive  her  six  hundred  dollars 
four  vears  after  the  decease  of  mv  said  wife. 

"  Item  5tb.  I  do  hereby  nominate  and  appoint  my  beloved 
wife  guardian  of  my  minor  children  until  they  become  of  the 
age  of  t  wenty-one  years. 

^*  Item  6th.  I  do  hereby  nominate  and  appoint  nay  beloved 
wife,  Catharine  Duncan,  and  John  W.  Duncan  executors  of 
this,  my  last  will  and  testament,  hereby  authorizing  and  em- 
powering them  to  compromise,  adjust,  release  and  discharge, 
in  such  manner  as  they  may  deem  proper,  the  debts  and 
claims  due  me.  I  do  also  authorize  and  empower  them,  if  it 
shall  become  necessary  in  order  to  pay  my  debts,  to  sell  by 
private  sale,  or  in  such  manner,  upon  such  terms  of  credit  or 
otherwise  as  they  may  think  proper,  all  or  any  part  of  my 
real  estate,  and  deeds  to  purchasers  to  execute,  acknowledge 
and  deliver  in  fee  simjile.'' 

The  complaint  of  the  appellee  sets  forth  the  will,  avers 
that  the  widow  of  the  te'^tator  oloot(»d  to  take  under  the  will. 
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that  the  testator  left  no  other  personal  property  than  that 
taken  by  the  widow,  and  that  the  only  personal  estate  of  which 
he  died  the  owner  was  taken  by  her  under  the  provisions  of 
the  will. 

The  appellee  contends  that  the  legacy  to  Catharine  Dun-i 
can  is  a  charge  upon  the  real  estate  of  which  the  testator  died 
seized,  and  the  trial  court  sustained  this  view.  The  question 
for  our  decision  is,  was  this  holding  correct? 

It  is  the  cardinal  rule  in  the  construction  of  wills  that  the 
intention  of  the  testator  must  be  ascertained  and  carried  into 
effect.  This  fundamental  rule  prevails  where  the  question  is 
whether  a  legacy  constitutes  a  charge  upon  lands  as  well  as 
in  other  cases.  Where  it  appears  from  the  will,  either  by 
express  words  or  by  fair  implication,  that  it  was  the  inten- 
tion of  the  testator  to  charge  the  land  he  gives  to  a  devisee 
with  the  payment  of  specific  legacies,  the  devisee  will  take  it 
subject  to  that  burden. 

In  determining  whether  it  was  the  intention  of  the  testator 
to  charge  legacies  -upon  land,  the  words  of  the  will  are,  of  * 
course,  to  be  chiefly  regarded,  but  assistance  may  be  derived 
from  circumstances  existing  at  the  time  the  will  was  executed. 
We  do  not  mean  that  parol  evidence  may  add  words  to  the 
will  or  subtract  words  from  it,  but  we  do  mean  that  parol 
evidence  is  competent  to  prove  the  situation  and  condition 
of  the  testator  and  his  property.  Pocock  v.  RedingeTy  108 
Ind.  573. 

To  illustrate,  if  a  testator  should  have  no  personal  property 
whatever,  and  of  that  fact  have  knowledge,  parol  evidence 
may  be  given  to  prove  these  facts  in  a  case  where  legacies  are 
specifically  bequeathed.  In  this  case  we  agree  with  appel- 
lee's counsel  that,  to  the  extent  indicated,  parol  evidence  is 
competent,  and  should  be  considered  in  construing  the  will. 

Where  a  testator  gives  legacies  and  so  disposes  of  all  his 
personal  property  that  it  can  not  be  made  available  for  the 
payment  of  the  legacies,  the  natural  presumption  is,  that  he 
intended  to  charge  the  land  with  the  payment  of  the  legacies, 
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since  a  different  rule  would  attribute  to  him  a  purpose  to 
make  a  gift  in  appearance  and  not  in  reality.  This  result, 
however,  can  only  take  place  where  it  is  clearly  apparent 
that  the  personal  property  was,  by  the  act  of  the  testator 
himself,  placed  where  it  could  not  be  made  available  for  the 
payment  of  legacies.  So,  where  a  testator  has  no  personal 
property  at  the  time  he  executes  a  will  and  bequeaths  specific 
legacies,  the  reasonable  presumption  is  that  he  intended  to 
charge  them  on  the  land,  for  it  is  not  to  be  presumed  that 
he  did  no  more  than  make  an  empty  show  of  giving  a  bounty 
to  the  legatees.  But  this  presumption  does  not  prevail  where 
there  is  personal  estate  at  the  time  the  will  was  executed, 
although  it  may  subsequently  be  lost  to  the  testator.  In 
discussing  the  general  subject,  it  was  said  by  Folger,  C.  J., 
that:  '^  It  is  assumed  that  no  man,  in  making  a  final  disposi- 
tion of  his  estate,  will  make  a  legacy,  save  with  the  honest, 
sober-minded  intention  that  it  shall  be  paid.  Hence,  when 
from  the  provisions  of  a  will  prior  to  the  gift  of  legacies  it 
is  seen  that  the  testator  must  have  known  that  he  had  already 
so  far  disposed  of  his  personal  estate  as  that  there  would  not 
be  enough  left  to  pay  the  legacies,  it  is  reasoned  that  the  bare 
fact  of  giving  a  legacy  indicates  an  intention  that  it  shall  be 
met  from  real  estate."     Hoyt  v.  Hoyt,  85  N.  Y.  142. 

In  the  case  of  McCorn  v,  McCorn,  100  N.  Y.  511, 
:i  question  of  a  character  similar  to  that  before  us  was 
presented,  and  it  was  held  that  the  will  impliedly  charged 
the  legacies  upon  the  land,  the  court  saying,  among  other 
things,  that:  "His  personal  estate  was  insufficient  even  to 
to  pay  his  funeral  expenses,  and  the  two  legacies  to  the  widow 
and  son  were  mere  mockeries  unless  meant  to  be  a  charge 
upon  the  real  estate.'*  The  cases,  ancient  and  modern,  sus- 
tain this  general  doctrine.  Aubrey  v.  Middleton,  2  Eq.  Cas. 
Abr.  497 ;  Lypet  v.  Carter,  1  Vesey  Sr.  499 ;  Gross  v.  Ken- 
ningtoTiy  9  Beav.  150;  Elliott  v.  Hancock,  2  Vern.  143;  Webb 
V.  Webby  Barn.  Ch.  86  ;  Cormine  v.  Corwine,  24  N.  J.  Eq.  579  > 
Van  Winkle  wVan  Houten,  2  Green  (N.  J.  Eq.),  172;  Scott 
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V.  StebbinBy  91  N.  Y.  605.  While  we  assent  to  the  doctrine 
of  these  eases^  we  think  that^  in  order  to  successfully  invoke 
its  application,  it  must  appear  that  there  was  not  sufficient 
j)ei*sonal  property  at  the  time  the  testator  executed  his  will 
to  pay  the  legacies.  It  is  not  enough  that  the  personal 
estate  subsequently  fails,  for,  to  justify  a  resort  to  the  land, 
it  must  appear  that  the  will  so  disposed  of  it  as  that  it  could 
not  be  made  available  for  the  payment  of  the  legacies,  or  it 
must  appear  that  the  testator  had  not  sufficient  personal 
property  at  the  time  the  will  was  made  to  pay  the  legacies 
and  had  knowledge  of  that  fact.  Lindsey  v.  Lindsey,  45 
Ind.  552,  563;  Willard  Equity,  489. 

Personal  estate  is  primarily  the  fund  out  of  which  legacies 
are  to  be  paid,  and  where  there  is  a  specific  devise  of  laud, 
and  no  words  creating  a  charge  on  it,  the  legacies  must,  as  a 
general  rule,  be  paid  out  of  the  personal  property.  Lindsey 
V.  Lindsey^  supra. 

As  the  personal  estate  is  made  by  law  the  primary  fund 
out  of  which  legacies  are  to  be  paid,  it  must  be  held,  in 
the  absence  of  countervailing  facts,  that  the  testator  intended 
that  the  personal  estate  only  should  be  used  to  pay  them.  It 
follows  frop  what  we  have  said  that  the  appellees  can  not 
charge  the  land,  unless  it  appears  from  the  complaint  either 
that  the  testator  had  not  sufficient  personal  property  at  the 
time  the  will  was  executed,  or  that  he  so  disposed  of  it  by 
the  will  as  that  it  could  not  be  made  available  for  the  pay- 
ment of  legacies. 

The  complaint  does  not  aver  that  the  testator  did  not  have 
personal  property  sufficient  to  pay  the  legacies  at  the  time 
of  his  death.  It  does  aver  that  the  widow  of  William  Dun- 
can died  leaving  no  part  of  the  personal  property  bequeathed 
to  her,  and  that  the  testator  "  left  no  personal  property  what- 
ever other  than  that  which  was  taken  by  the  widow  as 
allowed  to  her  by  the  will."  These  averments  do  not  assert 
that,  at  the  time  the  will  was  executed,  the  testator  did  not 
have  personal  property  sufficient  to  pay  the  legacies ;  on  the 
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contrary,  they  concede  that  there  was  then  personal  prop- 
erty, for  they  affirm  that  it  was  taken  by  the  widow  under 
the  will.  The  case,  therefore,  must  turn  upon  the  question 
whether  the  will  so  disposed  of  the  personal  property  as  to  pre- 
vent resort  to  it  for  the  payment  of  the  legacies.  If  the  will 
gave  all  the  personal  property  to  the  widow,  leaving  nothing 
of  the  personal  estate  undisposed  of,  then,  under  the  author- 
ities we  have  referred  to,  the  land  may  be  charged,  but  it  is 
only  in  that  event  that  it  can  be  held  for  the  payment  of  the 
legacies.  Our  conclusion  is,  that  the  will  does  not  dispose 
of  all  the  personal  property  of  which  the  testator  was  the 
pwner.  The  will  gives  the  wife  the  land  described,  "during 
her  natural  life,  as  aforesaid,  and  all  the  stock,  household 
goods,  furniture,  provisions  and  other  goods  and  chattels 
which  may  be  thereon  at  the  time  of  my  decease,  during  her 
natural  life,  as  aforesaid,  she,  however,  selling  so  much  thereof 
as  may  be  suflftcient  to  pay  my  just  debts."  This,  it  is  evi- 
dent, disposes  only  of  the  personal  property  on  the  land,  and 
it  can  not  be  assumed  that  this  was  all  the  property  owned 
by  the  testator  at  the  time  the  will  was  executed.  He  may, 
for  anything  that  appears,  have  had  other  personal  property 
at  the  time  lie  executed  his  will.  As  the  presumption  is 
that  a  testator  intends  that  legacies  shall  be  paid  out  of  the 
personal  property,  unle^  it  is  otherwise  provided,  w^e  must 
hold  that  there  was  personal  property,  since  the  contrary  is 
not  averred.  If  there  was  personal  property  at  the  time  the 
will  was  executed  sufficient  to  pay  the  legacies,  then  its  sub- 
sequent loss  or  vsale  would  not  warrant  the  presumption  that 
the  testator  meant  to  charge  the  land.  Whether  this  was  or 
was  not  his  intention  is  to  be  ascertained  from  the  situation 
and  condition  of  affairs  at  the  time  he  made  hv5  will,  and  not 
from  ttie  condition  of  affairs  at  a  subsequent  time.  If  a 
man  has  abundant  personal  property  at  the  time  he  gives  a 
legacy,  then  the  legatee  is  confined  to  the  personal  estate* 
If  that  subsequently  fails,  the  legacy  fails,  unless  the  words 
of  the  will  indicate  a  different  intention. 
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The  right  to  resort  to  real  estate  is  not  a  primary  one,  and 
the  legatee  who  asserts  that  right  must  affirmatively  show 
such  facts  as  call  it  into  existence.  He  can  not  invoke  a 
presumption  without  facts  to  support  it,  or  words  sustaining 
it,  for,  without  such  facts  or  words,  the  presumption  is  in 
favor  of  the  devisee.  If  the  facts  are  not  such  as  to  create 
the  presumption  that  the  testator  intended  to  charge  the  land 
the  devisee  will  prevail,  unless  the  language  of  the  will  itself 
creates  the  charge  on  the  land. 

We  are  of  opinion  that  only  a  life  interest  in  the  personal 
projx^rty  was  vested  in  the  widow.  She  is  not  clothed  with 
an  absolute  power  of  disposition,  but  has  only  authority  to 
dispose  of  the  property  to  pay  debts.  The  words  of  the  will 
creating  her  estate  unequivocally  limit  her  interest  to  one  for 
life,  and  there  are  no  words  inconsistent  with  them.  The 
estate  expressly  create<l  is  not  enlarged  by  any  superadded 
words;  on  the  contrary,  the  power  to  dispose  of  the  personal 
property  is  limited  to  a  single  purpose,  that  of  paying  debts. 
Goudie  v.  Johnston,  109  Ind.  427. 

Another  consideration  of  importance  is,  that  the  terms 
used  in  disposing  of  the  personal  property  are  substantially 
the  same  as  those  employed  in  disposing  of  the  real  estate, 
and  they  are  associated  together  in  one  clause,  thus  evincing 
an  intention  to  give  the  wife  a  life  interest  in  both  kinds  of 
property.  It  would  violate  all  rules  of  con.struction  to  hold 
that  the  testator  created  one  estate  in  one  kind  of  property 
and  another  estate  in  the  other  kind,  ^vhere,  as  here,  sub- 
stantially the  same  words  are  employed  in  disposing  of  both 
kinds.  This  conclusion  is  strengthened  by  the  fact  that  the 
legacies  are  made  payable  after  th^  wife's  death,  thus  indi- 
cating that  a  life-estate  in  all  the  property  was  devised  to  her. 

We  can  not  avoid  the  conclusion,  after  a  very  careful  study 
of  the  case,  that  the  complaint  as  it  now  stands  is  insufficient. 

Judgment  reversed. 

Filed  March  20, 1888. 
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No.  13,056. 

« 

The  Board  of\  Commissioners  of  Wells  County  et 

AL.  V.  Fahlor. 

Gravel  Boa.d. — Construction  of, —  Void  Additional  AssessmenL — Notice. — In- 
junction, — An  additional  gravel  road  assessment  made  by  the  county 
auditor  at  the  direction  of  the  county  commissioners,  after  the  original 
assessment  has  been  placed  upon  the  duplicate,  without  notice  to  the 
land -owner  or  reference  to  viewers,  is  void,  and  its  enforcement  by  a 
sale  of  land  may  be  enjoined. 

From  the  Wells  Circuit  Court. 

/.  S.  Dailey,  L.  Mock,  A,  Simmons,  E.  R,  Wihon  and  J.  J, 
Todd,  for  appellants. 

Mitchell,  C.  J. — At  its  session  in  June,  1882,  the  board 
of  commissioners  of  Wells  county  confirmed  a  special  assess- 
ment of  $155.16  theretofore  duly  made  and  reported  against 
the  lands  of  Thomas  Fahlor  for  the  purpose  of  aiding  in  the 
construction  of  a  free  gravel  road.  The  amount  assessed  was 
payable  in  five  years,  in  semi-annual  instalments.  This  as- 
sessment is  in  no  way  involved  in  the  present  controversy. 
After  the  auditor  had  placed  the  amount  of  the  above  men- 
tioned assessment  on  the  special  duplicate,  it  was  discovered 
that  nothing  had  been  included  in  the  estimate  of  the  cost 
of  the  proposed  work  with  which  to  pay  interest  on  the 
bonds,  or  to  pay  the  expense  of  collecting  the  assessment. 

To  provide  for  these  omitted  items  of  cost,  the  commis- 
sioners, at  their  June  session,  1884 — two  years  after  the 
original  assessment  had  been  made  and  confirmed — by  an 
order  entered  of  record,  directed  the  county  auditor  to  make 
an  additional  levy  often  per  cent,  foi'  the  purpose  of  paying 
the  interest  on  the  bonds  which  had  been  issued,  and  to  defray 
the  expense  of  collecting  the  assessments  which  had  thereto- 
fore been  made. 

This  last  order  was  made  without  giving  any  notice  what- 
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ever.  Fahlor  charged  that  he  had  paid  all  the  instalments 
of  the  original  assessment  that  had  fallen  due,  and  that  he 
was  willing  to  pay  those  remaining  unpaid  as  they  should 
thereafter  mature.  He  charged  that  the  additional  assess- 
ment ordered  by  the  board  of  commissioners  was  illegal  and 
void,  and  that  the  county  treasurer  had' advertised  his  land 
for  sale  to  satisfy  the  alleged  illegal  assessment. 

The  only  questions  involved  are  as  to  the  legality  of  the 
order  making  or  directing  the  additional  assessment  of  ten 
per  cent.,  and  whether,  if  tlys  order  was  unauthorized,  the 
facts  make  a  case  for  relief  by  injunction. 

The  power  of  boards  of  commissioners  to  make  additional 
assessments  to  aid  in  the  construction  or  completion  of  free 
gravel  roads  was  fully  considered  in  the  recent  case  o{  Board, 
etc.,  V.  Fullen,  111  Ind.  410. 

The  conclusion  is  there  maintained  beyond  question,  that 
the  statute  imperatively  requires  the  entire  expense  incident 
to  the  construction  of  such  roads  to  be  borne  by  the  adjoin- 
ing land-owners,  and  that  for  the  purpose  of  completing  the 
work  where  the  assessment  as  originally  made  had  proved  in- 
adequate, or  to  indemnify  the  county  from  loss,  an  additional 
assessment  might  be  made  upon  the  lands  benefited,  without 
a  new  petition.  It  was  further  held,  however,  that  the 
board  of  commissioners  had  no  power  to  make  the  reassess- 
ment, but  that  the  matter  in  that  regard  must  be  referred  to 
the  viewers  or  committee,  and  that  due  notice  of  such  pro- 
posed reassessment  must  be  given. 

The  decision  already  referred  to,  as  well  as  the  universally 
established  principle  that  no  burden  can  be  imposed  upon  the 
property  of  a  citizen  without  giving  him  due  notice,  and  af- 
fording him  an  opportunity  to  be  heard,  would  seem  to  be 
conclusive  that  the  order  imposing  an  assessment  of  ten  per 
cent,  upon  the  plaintiff's  land  was  without  authority  of  law. 

Under  the  provisions  of  section  5096,  R.  S.  1881,  the  county 
auditor,  after  the  committee  makes  its  report,  and  before  the 
Vol.  114.— 12 
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assessments  as  reported  are  placed  upon  the  special  duplicate, 
may  reduce  or  add  to  the  same,  pro  rata,  according  as  the 
actual  expense  of  the  enterprise  shall  be  found  to  be  more  or 
less  than  the  sum  estimated.  But  when  the  assessments  have 
once  been  placed  upon  the  special  duplicate,  so  as  to  become 
a  lien  upon  the  real  estate  assessed,  it  is  not  within  the  power 
of  the  board  to  order  the  assessments  to  be  increased,  and 
thus  create  a  new  burden,  or  increase  that  already  existing, 
upon  the  lands  affected,  without  notice,  and  without  a  new 
reference  to  the  committee.        > 

We  do  not  doubt  the  power  of  the  board  to  cause  mistakes 
which  mav  have  intervened  to  be  rectified,  even  to  the  extent 
of  ordering  new  assessments,  but  such  assessments,  whatever 
may  have  rendered  them  necessary,  can  only  be  made  by  the 
proper  committee,  due  notice  thereof  having  been  given,  ac- 
cording to  the  provisions  of  section  5096,  »upra.  Gavin  v. 
Board,  etc.,  104  Ind.  201. 

It  thus  appears  that  the  additional  assessment  ordered  by 
the  commissioners  was  without  their  jurisdiction.  It  was, 
therefore,  void.  The  plaintiff  having,  as  he  alleged,  paid  all 
the  assessments  for  which  he  was  legally  liable,  and  the  county 
treasurer  having  advertised  his  land  for  sale  in  order  to  sat- 
isfy a  void  assessment,  a  case  was  presented  which  justified 
the  interference  of  the  court. 

A  sale  of  property  to  satisfy  a  void  assessment  will  be  en- 
joined. Ilobhs  v.  Board,  etc.,  103  Ind.  575 ;  Bishop  v.  Moor- 
man, 98  Ind.  1  (49  Am.  R.  731). 

The  objection  that  judgment  was  rendered  over  the  general 
denial,  because  of  the  refusal  of  the  appellant  to  answer 
further,  is  not  available  here,  since  it  appears  that  no  such 
objection  was  m^de  in  the  court  below. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  10,  1888. 
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No.  12,956. 

Owen  kt  al.  v.  Williams. 

Deed. — Delivery  After  GraiUor*8  Death, — Doctrine  of  Relation, —  TesUinientary 
Disposition, — A  short  time  before  his  death,  a  father  delivered  to  one  of 
his  sons  a  package  of  deeds  to  his  children,  which  he  had  signed  and 
acknowledged  a  year  previously,  and  stated  that  the  deeds  belonged  to 
the  children,  and  directed  his  son  to  deliver  them  after  his  death.  With 
the  grantor^s  consent,  the  son  deposited  the  package  in  a  bank  for  safe 
keeping.  When  the  grantor  died,  the  deeds  were  delivered  and  re- 
corded. Suit  by  one  of  the  grantees  to  quiet  his  title  against  the  claim 
of  the  judgment  creditors  of  ariother  of  the  grantor's  sons  that  the 
deeds  are  inefiectual.  Tiie  plaintiff's  deed  conveyed  to  him,  "  after  my 
decease,  and  not  before,"  certain  land  for  the  expressed  consideration 
of  one  dollar.  Between  the  date  of  the  deed  and  the  date  of  its  de- 
livery to  the  plaintifi*,  the  rights  of  no  stranger,  claiming  under  tlie 
grantor,  intervened. 

Heldj  that  the  delivery  of  the  deed  to  plaintiff  related  back  to  the  date 
of  the  delivery  of  all  the  deeds  to  his  brother,  and  took  effect  as  of 
that  date. 

Heidf  also,  that  the  phrase  "  after  my  decease,  and  not  before,"  did  not 
make  the  deed  testamentary  in  character,  but  operated  merely  to  show 
that  the  grantee's  us«»  and  enjoyment  of  the  land  would  not  begin  under 
the  deed  until  after  the  grantor's  death. 

From  the  Posey  Circuit  Court. 

E.  D.  Owen,  for  appellants. 
W.  P.  Edson,  for  appellee. 

HoWK,  J. — This  suit  was  commenced  in  the  court  below 
on  the  12th  day  of  September,  1885,  by  appellee,  Williaius, 
as  sole  plaintiff,  against  the  appellants,  Eugene  F.  and  Horace 
P.  Owen,  and  a  number  of  other  persons,  as  defendants. 

The  object  of  plaintiff  ^s  suit  was  to  obtain  a  decree  of  the 
court  forever  quieting  and  setting  at  rest  his  title  to  the  real 
estate  described  in  his  complaint,  as  against  all  claims,  de- 
mands and  alleged  liens  thereon  of  the  defendants,  and  each 
of  them. 

Appellants  answered  by  a  general  denial  of  the  complaint^ 
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and  the  other  defendants  made  default.  The  cause  was  sub- 
mitted to  the  court  for  final  hearing,  and  a  finding  was  made 
in  favor  of  plaintiff,  and,  over  appellants*  motion  for  a  new 
trial  or  hearing,  the  court  rendered  a  final  judgment  and  de- 
cree in  favor  of  plaintiff,  quieting  his  title  as  prayed  for  in 
his  complaint  herein. 

Defendants  Eugene  F.  and  Horace  P.  Owen  have  alone 
appealed  to  this  court,  and  have  here  assigned  error  upon  the 
overruling  of  their  motion  for  a  new  trial. 

The  cause  is  presented  and  discussed  here  solely  upon  the 
evidence,  which  is  properly  in  the  record.  It  is  necessary, 
we  think,  to  a  proper  understanding  of  the  questions  pre- 
sented for  decision,  and  ably  argued  by  the  learned  counsel, 
as  well  of  plaintiff  as  of  defendants,  that  we  should  first  give 
a  summary,  at  least,  of  all  the  evidence  given  in  the  cause. 

Plaintiff  first  offered  in  evidence  a  written  instrument,  in 
the  form  of  a  deed,  signed  by  William  William's  and  Irenia, 
his  wife,  dated  June  16th,  1884,  and  purporting  to  convey  to 
plaintiff  the  lands  in  controversy  in  this  action,  to  the  ad- 
mission of  which  instrument  in  evidence  appellants  objected 
*^  for  the  reason  that  said  instrument  was  inoperative  to  con- 
vey real  estate,  being  testamentary  in  its  character,  and  not 
attested  according  to  law  or  probated.''  These  objections 
were  overruled  by  the  court,  and  such  written  instrument 
was  admitted  in  evidence,  and  to  this  ruling  appellants  at  the 
time  excepted.  Such  instrument  was  a  warranty  deed  in 
form,  whereby  "  William  Williams  and  Irenia  Williams,  his 
wife,  of  Posey  county,  in  the  State  of  Indiana,  convey  and 
warrant  to  Thomas  Jefferson  Williams  (plaintiff  herein), 
after  my  decease,  and  not  before,  of  Posey  county,  in  the 
State  of  Indiana,  for  the  sum  of  one  dollar,  the  following 
real  estate,''  etc.  (Description  omitted.)  This  written  in- 
strument, in  form  a  deed,  was  signed  and  sealed  by  William 
Williams  and  Irenia  Williams,  and  was  acknowledged  by 
them  before  a  notary  public  of  Posey  county,  on  the  16th 
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day  of  Juue,  1884;  aud  afterwards,  on  July  28th,  1885,  it 
was  recorded  in  the  recorder's  oflBce  of  such  county. 

"And  it  was  admitted  in  open  court,  that  the  said  William 
Williams  was  the  owner  of  the  real  estate  described  in  said 
deed  during  his  lifetime  at  and  before  the  date  of  the  deed, 
and  at  the  time  of  his  death,  unless  the  same  was  divested 
bv  said  instrument:  that  defendants  had,  before  the  com- 
raencement  of  this  action,  obtained  judgments  against  one 
Zephaniah  Williams,  and  had  executions  issued  thereon  aud 
levied  upon  the  interest  of  said  Zephaniah  Williams  in  the 
said  real  estate  in  the  said  deed  described ;  and  that  the 
sheriff  of  said  county  had  advertised  the  same  for  sale  under 
said  executions." 

Plaintiff  rested  his  case  on  the  foregoing  evidence.  De- 
fendants first  read  in  evidence  the  last  will"  and  testament  of 
William  Williams,  deceased,  and  the  probate  thereof.  The 
will  was  dated  June  26th,  1884,  and  the  probate  thereof  was 
made  by  and  before  the  clerk  of  the  court  below,  on  July 
9th,  1885.  "And  it  was  in  open  court  admitted  that  the 
said  W^illiam  Williams  was  the  same  person  who  had  signed 
said  deed  read  by  plaintiff,  and  that  Zoplianiah  Williams 
and  the  plaintiff,  Thomas  J.  Williams,  were  tw^o  of  the  sons 
of  said  William  Williams." 

And  Martin  Williams,  a  witness  for  defendants,  then  tes- 
tified as  follows  :  "  I  am  a  son  of  William  Williams.  Before 
his  death,  and  just  before  he  went  to  Evaiisville  to  be  oper- 
ated upon  surgically,  he  gave  me  a  large  bundle  of  papers, 
and  among  the  papers  was  the  deed  in  this  ease,  and  other 
deeds  to  his  children,  in  a  sealed  envelope,  and  he  said  : 
'  Here  are  the  deeds  belonging  to  you  children ;  take  care  of 
them,  and  after  my  death  deliver  them  to  the  children.'  He 
afterwards  said  to  me  in  Evansville,  at  the  hosj)ital :  '  I  want 
you  to  see  that  the  children  get  the  deeds,  after  my  death.' 
The  deeds  were  not  to  be  delivered  to  the  children  until  after 
my  father's  death.  The  papers  my  father  gave  ine  were  his 
papers.     The  sealed  envelope,  with  the  deeds  in,  was  among 
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the  other  papers,  but  the  deeds  were  done  up  to  themselves, 
in  a  separate  scaled  envelope.  I  said  to  him :  *  These  pa- 
pers will  not  be  any  safer  in  my  house  than  they  would  be 
in  yours;  hadn't  I  better  take  them  to  Bozeman's  Bank  to 
be  put  in  his  vault?'  He  gave  his  consent  to  that,  and  T 
took  the  papers  to  Bpzeman's  Bank  to  be  put  in  the  vault. 
I  did  not  say  anything  to  Bozeman  then ;  when  I  took  the 
papers  in,  Bozeman  was  not  there,  and  I  gave  the  papers  to 
his  clerk,  George  Waters.  I  do  not  remember  what  I  said 
to  Waters.  I  deposited  the  whole  bundle  of  papers  together, 
in  the  bank,  as  my  father's  papers.  I  am  interested  in  the 
result  of  this  suit,  in  having  plaintiif  win  the  case.  My 
father  went  to  Evansville  the  day  after  he  gave  me  the  bun- 
dle of  papers,  and  died  in  Evansville.^' 

Cross-examined  by  plaintiff,  the  witness  testified:  "The 
package  containing  the  deeds  was  done  up  separate  from  my 
father's  other  papers;  the  deeds  were  in  an  envelope  to  them- 
selves and  sealed  up;  the  deed  to  the  plaintiff  in  this  case 
was  among  them.  I  wouldn't  be  certain  about  the  exact 
language,  but  I  think  that  is  about  what  he  said;  I  think 
he  used  the  expression,  *  belonging  to  you  children ;'  that  was 
the  substance  of  it.  The  talk  at  the  hospital  was  a  day  or 
two  before  his  death." 

On  his  re-direct  examination  by  defendants,  witness  said : 
"The  bundle  of  my  father's  papers  was  in  several  separate 
bundles  and  all  together,  and  this  envelope  with  the  deeds 
was  sealed  up  and  with  his  other  papers.  By  what  my  father 
said  to  me,  the  deeds  were  not  to  be  delivered  to  the  children 
till  after  his  death." 

Virgil  P.  Bozeman,  a  witness  for  defendants,  testified  as 
follows :  "  I  live  at  Posevville,  and  have  a  bank  and  vault 
and  safe.  On  the  10th  day  of  June,  1885,  Martin  Williams 
brought  some  papers  to  the  bank,  and  gav/C  them  to  George 
Waters.  He  said  they  were  some  papers  his  father  wanted 
taken  care  of;  I  do  not  recollect  his  language.  From  what 
Martin  Williams  said,  the  papers  were  his  father's,  and  were 
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to  be  left  at  the  bank  fpr  safe  keeping.  There  was  a  con- 
siderable bundle  of  papers,  and  among  them  was  a  sealed 
envelope;  I  didn't  know  then  what  it  contained,  but  now 
know  it  was  some  deeds.  He  said  the  papers  were  to  be  de- 
livered to  his  father's  children ;  this,  I  think,  he  said  to  me 
afterwards;  I  am  not  sure  whether  he  said  that  when  he 
brought  the  papers  or  afterwards.^' 

On  cross-examination  by  plaintiff,  witness  said  :  "  It  was 
a  pretty  good  bundle  of  papers.  I  don't  remember  being 
present  when  more  than  one  bundle  was  brought  by  Martin. 
Don't  know,  whether  there  were  notes  in  the  bundle — can't 
say." 

Re-examined  by  defendants,  witness  said :  "  There  w'as 
writing  on  the  outside  of  envelope  containing  deeds."  De- 
fendants then  asked  witness:  ^'' What  was  written  on  the 
outside  of  the  envelope?"  Plaintiff  objected  to  the  ques- 
tion, when  defendants  offered  to  prove  by  the  answer  of  the 
witness  that  there  was  on  such  envelope  the  following  en- 
dorsement, to  wit :  "  Deeds  of  William  Williams,  to  be 
delivered  after  my  death."  The  court  sustained  plaintiff's 
objection  and  excluded  the  offered  evidence,  and  to  this  rul- 
ing defendants  at  the  time  excepted. 

Joseph  Leonard,  a  witness  for  defendants,  testified  as  fol- 
lows: "  I  am  a  notary  public  at  Posey  ville.  I  took  the  ac- 
knowledgment of  the  deed  in  question  in  this  case  on  the  16th 
day  of  June,  1884.  At  the  time  the  deeds  were  signed  and 
acknowledged  Mr.  Williams  said  he  did  not  intend  these 
deeds  to  go  to  the  children,  or  to  be  delivered  to  them,  until 
after  his  death  ;  that  he  wanted  them  to  have  the  land  after 
his  death,  but  not  before,  and  that  was  the  reason  he  drew 
the  deeds  that  way."  And  here  the  defendants  rested  their 
case. 

George  Waters,  a  witness  for  plaintiff,  then  testified  as  fol- 
lows: "  I  am  cashier  at  Mr.  Bozeman's  bank.  Mr.  Martin 
Williams,  on  the  10th  day  of  June,  1885,  brought  a  bunch 
of  papers  to  the  bank  and  said  they  were  papers  belonging  to 
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his  father,  William  Williams,  and  that  no  one  was  to  be  al- 
lowed to  touch  them  until  his  father's  death,  if  his  father 
should  die  at  Evansville.  The  bundle  of  papers  was  done 
up  in  a  big  piece  of  brown  paper,  and  among  the  papers  was 
the  sealed  envelope  which  contained  the  deeds.  I  do  not 
know  what  has  become  of  the  envelope.  I  looked  for  it  when 
you  sent  me  word,  just  before  getting  on  the  train  at  Posey- 
ville,  but  could  not  find  it.  I  found  one  or  two  of  the  deeds, 
not  delivered  yet,  in  another  envelope — this  one,  in  my  hand — 
but  the  original  envelope  is  gone — at  least,  I  could  not  find 
it.  I  can't  say  whether  Bozeman  was  in  the  bank  when  the 
papers  were  brought  in." 

Cross-examined  by  defendants,  witness  said  :  "  The  papers 
were  all  left  in  the  bank  as  the  papers  of  William  Williams, 
and  the  sealed  envelope  was  among  them.  The  instruction 
was  that  Mr.  Williams  was  going  to  Evansville,  and  that  no 
one  was  allowed  to  touch  any  of  the  papers  unless  Mr* 
Williams  died  or  until  his  death.  There  was  an  endorsement 
on  the  envelope  containing  the  deeds,  in  the  handwriting  of 
William  Williams.  I  searched  for  the  envelope  through  the 
papers  at  the  bank,  and  through  Mr.  Williams'  papers,  and 
about  where  I  thought  of,  and  could  not  find  it.  I  don't 
know  where  it  is." 

Question  by  defendants :  **  What  was  it  written  on  the  en- 
velope in  Mr.  Williamvs'  handwriting?"  To  this  question 
plaintiff  objected,  and  the  court  sustained  the  objection,  and 
to  this  decision  defendants  at  the  time  excepted.  "And  this 
was  all  the  evidence  given  in  the 'cause." 

Upon  the  evidence  in  this  case,  as  we  have  given  it,  de- 
fendants'counsel  earnestly  contends  in  his  able  and  exhaustive 

ml 

brief,  that  the  written  instrument,  signed  and  acknowledged 
by  William  Williams  and  his  wife,  and  under  which  plaintiff 
claimed  title  to  the  lands  described  in  his  complaint,  though, 
a  warranty  deed  in  form,  was  testamentary  in  its  char- 
acter, and  was  void  as  a  will,  because  it  had  not  been  attested 
by  two  or  more  subscribing  witnesses;  or  (2)  that  if  such  in- 
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strument  be  a  deed,  its  execution  had  never  been  consum- 
mated by  the  delivery  thereof  by  the  grantors  to  the  plaintiff 
as  grantee. 

It  is  claimed  by  counsel  that  both  these  points  are  settled 
in  favor  of  the  defendants  herein  by  the  decision  of  this  court 
in  Janes  v.  Loveless,  99  Ind.  317.  We  are  of  opinion,- ho\v- 
ever,  that  defendants'  learned  counsel,  in  asserting  this  claim, 
has  wholly  misapprehended  either  the  points  in  judgment  in 
the  ease  cited,  or  the  force  and  effect  of  the  facts  shown  by 
the  evidence  in  the  case  in  hand.  It  is  apparent  from  the 
opinion  of  the  court  in  the  case  cited  that  the  facts  of  that 
case  in  many  material  respects  were  totally  unlike  the  facts 
of  the  case  we  are  now  considering. 

In  Janes  v.  Loveless,  supra,  the  controversy  was  between 
thp  administrator  of  the  grantor,  who  had  died  insolvent,  and 
his  children  and  heirs  at  law  named  as  grantees  in  the  deed, 
which  had  been  signed  and  acknowledged  more  than  seven 
years  prior  to  the  death  of  the  grantor,  and  had  never  been 
recorded  by  his  procurement  or  otherwise  in  the  recorder's 
office  of  the  proper  county  until  about  three  weeks  after  the 
grantor^s  death.  In  that  deed  the  consideration  expressed 
was  "  natural  love  and  affection,  and  the  reservations  herein- 
after made,  and  for  one  dollar.^'  Tiie  reservations  referred 
to  were  thus  expressed  :  "  Saving  and  roservincr  to  the  said 
William  Loveless  the  right  to  hold  and  use  and  dispose  of 
the  rents  and  profits  of  said  real  estate  during  the  term  of 
the  life  of  said  William,  the  grantor,  in  such  manner  as  he, 
said  William,  deems  proper,  the  said  William  to  pay  taxes 
during  said  life -estate." 

In  commenting  upon  the  facts  of  that  case  the  court  there 
said:  "The  reservations  in  the  deed  show  verv  clearlv  that 
the  grantor  did  not  intend  it  to  take  effect  or  become  operative 
for  any  purpose  during  his  natural  life.  It  is  apparent,  also, 
that  the  grantor  had  control  of  the  deed  at  all  times,  and, 
long  after  its  execution,  claimed  and  exercised  the  right  and 
power  to  take  and  remove  it  from  the  possession  of  the  first 
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depositary,  and  place  it  in  the  custody  of  another  person. 
The  last  depositary,  George  B.  Rash,  was  a  witness  for  the 
administrator  on  the  trial,  and  testified,  substantially,  as  foK 
lows:  Several  years  before  William  Loveless  died  he  brought 
a  sealed  package  and  handed  it  to  me,  and  said,  *  take  care  of 
this  for  me.'  (I  have  a  safe,  and  the  whole  neighborhood 
makes  a  depository  of  it.)  It  was  a  yellow  envelope,  legal 
size,  sealed  up  and  endorsed  'William  Loveless'  papers.'  He 
gave  me  no  directions  at  all  about  the  package,  only  left  it 
to  be  taken  care  of  for  him;  that  is  all  he  said  to  me.  He 
never  told  me  what  was  in  the  envelope;  and  I  didn't  know 
at  the  time  of  his  death  what  it  contained.  After  I  became 
administrator  of  his  estate  I  opened  the  envelope  and  found 
the  deed  in  it,  and  a  day  or  two  afterwards  I  handed  it  to  the 
grantees.  The  record  shows  that  between  the  date  of  the 
deed  and  the  date  of  its  assumed  delivery,  after  the  death  of 
the  grantor,  he  became  and  died  insolvent,  and  the  rights  of 
his  general  creditors,  and  of  his  administrator  as  their  repre- 
sentative, intervened  and  attached  to  the  real  estate  in  con- 
troversy. Manifestly,  the  deed  of  such  real  estate,  assuming 
that  the  last  depositary  had  the  right,  after  the  grantor's 
death,  to  hand  it  to  the  grantees,  could  only  be  upheld  by 
invoking  the  aid  of  the  doctrine  of  relation.  It  has  been 
held,  however,  and  correctly  so,  we  think,  that  the  doctrine 
of  relation  shall  not  be  suffered  to  prevail  to  the  wrong  or 
injury  of  intervening  creditors."  Goodsell  v.  Stinson,  7  Blackf. 
437  ;    Woodbury  v.  Fisher,  20  Ind.  387  (83  Am.  Dec.  325.) 

We  have  quoted  more  liberally  from  our  opinion  in  Jones 
V.  Loveless  J  siipray  than  we  otherwise  would  have  done,  for 
two  reasons,  namely:  1st.  Because  defendants'  counsel  has 
rested  his  claim  for  the  reversal  of  the  judgment  herein 
largely  upon  the  authority  of  the  case  cited;  and  2d.  That 
we  may  show  by  contrast,  in  this  opinion,  the  very  marked 
difference,  as  we  think,  between  that  case  and  the  case  under 
consideration  as  made  by  the  evidence.  In  the  first  place,  it 
will  be  observed  that  this  is  not  a  suit  where  the  rights  of 
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creditors  have  intervened  between  the  date  of  the  deed  and 
the  date  of  its  delivery,  under  which  the  plaintiff  claims  title 
to  the  lands  described  therein;  or  where  the  administrator 
of  the  estate  of  William  Williams,  deceased,  the  grantor  in 
such  deed,  is  asking  for  an  order  of  the  court  authorizing 
the  sale  of  such  lands  to  make  assets  foi'  the  payment  of 
such  decedent's  debts.  In  this  case,  also,  it  will  be  observed 
that,  although  the  deed  to  plaintiff,  and  other  deeds  to  other 
children,  were  signed  and  acknowledged  by  William  Will- 
iams and  his  wife,  on  the  16th  day  of  June,  1884,  yet  Such 
deeds,  including  the  deed  to  plaintiff,  were  not  delivered  by 
William  Williams  to  any  one  until  on  or  just  before  the  10th 
day  of  June,  1885.  It  is  shown  by  the  evidence  that  Will- 
iam Williams  then,  just  before  he  went  to  Evansville  to  be 
operated  upon  surgically,  delivered  to  his  son,  Martin  Will- 
iams, among  other  papers,  a  sealed  envelope  containing  all 
such  deeds,  including  the  deed  to  plaintiff,  and  said  at  the 
time  of  such  delivery:  "Here  are  the  deeds  belonging  to 
you  children ;  take  care  of  them,  and,  after  my  death,  deliver 
them  to  the  children.^^  He  died  about  a  month  after  such 
delivery  of  the  deeds  to  his  son,  Martin  Williams,  in  July, 
1885,  at  the  hospital  in  Evansville.  A  day  or  two  before 
his  death,  he  said  to  his  son,  Martin,  at  the  hospital:  "I 
want  you  to  see  that  the  children  get  the  deeds,  after  my 
death."  There  is  nothing  in  the  record  of  this  cause  to  in- 
dicate that,  between  the  date  of  the  deed  and  the  date  of  its 
delivery  to  the  plaintiff  herein,  any  stranger  acquired  any 
right  to,  interest  in  or  lien  upon  the  lands  described  in  the 
deed  by,  through  or  under  the  grantor  therein. 

We  are  of  opinion,  therefore,  that  the  plaintiff's  case  is 
one  to  which,  for  the  advancement  of  justice,  the  doctrine 
of  relation  must  be  applied ;  and,  under  that  doctrine,  the 
delivery  of  the  deed  to  plaintiff  will  relate  back  to  the  date 
of  the  delivery  thereof  to  Martin  Williams,  for  plaintiff's 
benefit,  and  the  deed  will  take  effect  as  of  that  date.  Oood^ 
9dl  v.  Stinson,  supra.     Uncler  this  view  of  the  deed  to  plain- 
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tiff,  which  we  think  is  the  correct  one,  the  use  of  the  phrase 
therein,  "after  my  decease,  and  not  before,"  did  not  make 
the  deed  testamentary  in  character,  but  operated  merely  to 
show  that  the  grantee's  use  and  enjoyment  of  the  lands  con- 
veyed would  not  begin,  under  such  deed,  until  after  the 
grantor's  death,  and  not  before.  Spencer  v.  Robbins,  106 
Ind.  580. 

We  incline  to  the  opinion  that,  after  defendants  had  proved 
that  there  was  an  endorsement  on  the  sealed  envelope  con- 
taining the  deeds  in  the  handwriting  of  William  Williams, 
and  the  loss  of  such  envelope,  the  court  below  erred  in  re- 
fusing to  permit  them  to  prove  that  such  endorsement  was 
in  the  words  following,  to  wit:  "Deeds  of  William  Will- 
iams, to  be  delivered  after  my  death."  We  do  not  think, 
however,  that  this  error  is  one  which  ought  to  reverse  the 
judgment  below.  The  evidence  shows,  without  the  slight- 
est conflict  therein,  that  the  deeds  were  not  to  be  deliv- 
ered until  after  the  death  of  the  grantor,  William  Will- 
iams. The  evidence  excluded,  therefore,  was  merely  cumu- 
lative, and  would  have  tended  merely  to  establish  a  fact 
already  fully  established.  Besides,  in  deciding  the  questions 
presented  in  this  case,  we  have  considered  the  fact  that  Will- 
iam Williams'  instructions  always  were  that  his  deeds  to  his 
children  should  be  delivered  to  them  after  his  death,  and  not 
before,  as  clearly  established  by  the  evidence  without  any 
room  for  doubt. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  14,  1888 ;  petition  for  a  rehearing  overruled  March  24, 1888. 
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No.  12,118. 

Bartley  et  al.  v.  Phillips. 

Speciai.  Judge. — Appointment, — Pi-Cisumption  of  Regularity. — Supreme  Court, 
— Where  the  record  is  silent  upon  the  subject,  it  will  be  presumed,  on 
appeal,  that  the  special  judge  who  tried  the  cause  was  regularly  ap- 
{xSinted,  and  objection  to  his  authority  to  preside  can  not  be  made  for 
the  first  time  in  the  >Supreme  Court. 

Practice. — Special  Findinrf. —  Venire  de  Novo. — A  motion  for  SLvenirede  novo 
will  not  be  sustained  unions  the  verdict  or  finding  is  so  defective  and  un- 
certain upon  its  face  that  no  judgment  can  be  rendered  upon  it. 

Same. — Motion  for  Xew  Trial. — If  all  tlie  facts  are  not  found,  or  if  facts  are 
stated  in  the  special  finding  which  the  proof  does  not  warrant,  the  only 
remedy  is  by  a  motion  for  a  new  trial. 

From  the  Noble  Circuit  Court. 

i.  W.  Welker,  for  appellants. 

H,  G,  Zinimemnan  and  J,  H.  Baker,  for  appellee. 

ZoLLARS,  J. — Judgment  was  rendered  below  against  ap- 
pellant John  S.  Bartley  for  the  amount  of  several  promissory 
notes,  and  a  decree  foreclosing  a  mortgage  executed  by  him 
and  wife  was  rendered  against  all  of  the  defendants,  appel- 
lants here. 

Appellants,  except  John  S.  Bartley  and  wife,  were  made 
parties  defendant  for  the  reason,  as  averred  in  the  complaint, 
that  they  claimed  to  have  liens  upon  the  land  covered  by  the 
mortgage. 

Hannah  Bartley,  one  of  the  defendants  below,  and  appel- 
lant here,  held  a  mortgage,  the  lien  of  which  the  court  below 
held  was  and  is  subject  to. the  lien  of  appellee's  m()rt<^age. 

On  the  thirteenth  day  of  the  March  term,  1884,  of  the  court 
below,  Hon.  R.  Wes.  McBride,  the  re^^ular  judge*  of  that 
court,  being  unable,  on  account  of  sickness,  to  hold  his  court, 
duly  appointed  Hon.  P.  V.  Hoffman  a  special  judge  to  pre- 
side and  hold  the  court  until  he.  Judge  McBride,  could  re- 
turn.    For  some  reason  not  stated,  the  county  officers,  upon 
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the  same  day,  also  appointed  Mr.  Hoffman  as  special  judge 
to  hold  the  court  until  the  return  of  the  regular  judge.  Mr. 
Hoffman  at  once  took  the  proper  oath  aiid  entered  upon  the 
discharge  of  his  duties.  The  trial  of  this  case  was  completed 
on  the  twenty-fourth  day  of  the  term,  and,  by  agreement  of 
the  parties  in  open  court,  the  special  judge  took  the  same 
under  advisement  until  the  second  day  of  the  succeeding 
term,  thus  taking  time  to  decide  the  case,  and  to  prepare  a 
special  finding  of  facts,  with  his  conclusions  of  law  thereon. 
The  first  entry  in  the  cause  at  the  succeeding  term,  as  shown 
by  the  record,  is,  that  "on  the  10th  day  of  June,  1884,  the 
same  being  the  second  judicial  day  of  the  June  term  of  said 
Noble  Circuit  Court,  *  *  *  before  the  Hon.  R.  Wes.  Mc- 
Bride,  judge  of  the  thirty-fifth  judicial  circuit,  the  following 
proceedings  were  had  by  said  court :  *  *  *  Come  again  the 
parties,  and  comes  also  Publius  V.  Hoffman,  the  judge  who 
tried  this  cause  at  the  March  term,  1884,  of  this  court,  and 
takes  his  seat  as  judge  in  this  cause,  and,  by  agreement  of 
the  parties  now  here  made  in  open  court,  further  time  is 
given  to  said  Hoffman  until  Monday  the  second  week  of  the 
present  term  of  this  court  to  make  and  announce  his  special 
finding  of  facts  in  this  cause,  and  state  his  conclusions  of 
law  thereon."  The  record  further  shows  that,  on  the  16tb 
day  of  June,  being  the  seventh  judicial  day  of  the  term,  the 
special  judge  and  the  parties  were  again  in  court,  and  again, 
by  agreement  of  the  parties,  the  time  was  extended  until  the 
24th  day  of  the  month  for  the  preparation  and  filing  of  the 
special  finding  of  facts,  ete.  On  that  day,  by  a  like  agree- 
ment, the  time  was  again  extended  until  the  26th  day  of  the 
month.  On  the  26th,  the  special  judge  and  the  parties  were 
again  in  court,  and  the  special  finding  of  facts,  with  the 
court^s  conclusions  of  law  thereon,  was  filed. 

John  S.  Bartley  and  Hannah  Hartley  excepted  to  the 
conclusions  of  law.  John  S.  Bartley  moved  for  a  venire  de 
novo,  which  being  overruled,  he  excepted,  and  filed  his  mo- 
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tion  for  a  new  trial,  which  motion  was  also  overruled,  and  he 
again  excepted. 

It  is  not  claimed  that  the  appointment  of  Mr.  Hoflnian  as 
judge  pro  tempore  was  not  valid  in  the  iBrst  instance,  but  the 
claim  is,  that  his  authority  to  act  in  the  cause  ceased  with 
the  March  term  of  the  court,  and  the  return  of  the  regular 
judge  at  the  June  term,  and  that,  therefore,  all  of  his  acts, 
subsequent  to  the  March  term,  when  he  took  the  cause  under 
advisement,  were  and  are  void.  In  some  of  the  earlier  cases, 
under  statutes  then  in  force,  it  was  held  that  a  special  judge, 
or  judge  ^:»ro  tempore,  could  do  notliing  in  a  cause  after  the 
term  at  which  he  was  appointed.  Greenup  v.  Crooks,  50 
Ind.  410.  And  in  some  of  those  cases  it  was  held  that,  upon 
appeal  to  this  court,  the  record  must  affirmatively  show  a 
legal  appointment  of  the  special  judge,  or  judge  pro  tempore, 
in  the  mode  prescribed  by  the  statute.  Board,  etc.,  v.  Coats,' 
17  Ind.  150. 

It  has  been  held,  however,  and  all  of  the  later  cases  are 
to  that  effect,  that  where  no  objections  were  made  to  the 
special  judge,  or  judge  pro  tempore,  and  no  questions  were 
made  below  as  to  the  regularity  of  his  appointment,  the 
record  upon  appeal  need  not  show  the  manner  of  his  ap- 
pointment, and  that,  the  record  being  silent  in  such  case,  this 
court  will  presume  that  the  appointment  was  properly  and 
legally  made,  provided  there  was  in  force  a  statute  under 
which  an  appointment  might  have  been  made ;  and  further, 
that  the  record  in  this  court  being  silent  upon  the -subject,  a 
party  can  not  make  the  objection  here,  for  the  first  time, 
that  the  appointment  of  the  special  or  j:>ro  tempore  judge 
was  not  properly  made.  Feasier  v.  Woodjill,  23  Ind.  493. 
That  case  overruled  the  case  of  Board,  etc.,  v.  Coats,  supra. 
Kennedy  v.  State,  53  Ind.  542 ;  Case  v.  State,  5  Ind.  1 ;  Waits 
V.  State,  33  Ind.  237  ;  State,  ex  rel,  v.  Murdoch,  86  Ind.  124; 
Winterrowd  v.  Mes»ick,  37  Ind.  122 ;  Board,  etc.,  v.  Seaton, 
90  Ind.  158;  Kenney  v.  Phillipy,  91  Ind.  511;  Zonher  v. 
Cbwan,  84  Ind.  395;  Powell  v.  Powell,  104  Ind.  18  (29); 
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Rogers  v.  Beauchampy  102  Ind.  33.  See,  also,  Huffman  v. 
Cauble,  86  Ind.  591. 

If,  in  the  case  before  us,  it  should  be  conceded  that  Mr. 
Hoffman's  authority  to  act  in  the  cause  ceased  with  the 
Maich  term,  at  which  he  was  appointed,  it  would  not  follow 
that  we  should  hold  here  that  his  acts  at  the  June  term  were 
without  authority,  and  void.  The  regular  judge  had  the 
same  authority  to  appoint  him  to  preside  in  the  case  at  the 
June  term  that  he  had  at  the  March  term.  As  to  whether  or 
not  such  reappointment  was  made  at  the  June  term  the  record 
is  silent.  If  such  a  reappointment  was  necessary,  the  record 
being  silent,  this  court  will  presume  that  it  was  properly 
made.     Board,  etc.,  v.  Courtney ^  105  Ind.  311  (317). 

Whether  Mr.  Hoffman,  by  virtue  of  his  appointment  at 
the  March  term,  had  authority,  without  any  reappointment, 
to  finally  dispose  of  the  case  at  the  succeeding  term  under 
section  415,  R.  S.  1881,  is  a  question  which  we  need  not,  and 
do  not,  here  decide.     See  Beitnian  v.  Hopkins,  109  Ind.  177. 

That  the  court  failed  to  find  and  state  in  its  special  findings 
any  facts  that  may  have  been  proven,  or  failed  to  find  and 
state  therein  the  force  and  effect  of  a  certain  clause  in  the 
mortgage,  are  questions  not  properly  raised  by  a  motion  for 
a  venire  de  novo.  If  all  the  facts  were  not  found,  or  if  facts 
are  stated  in  the  special  findings  of  facts  which  the  proof  did 
not  warrant,  the  remedy,  and  the  only  remedy,  was  by  a  mo- 
tion for  a  new  trial. 

The  force  and  effect  of  provisions  in  the  mortgage  were 
questions  of  law,  and  not  of  fact. 

A  motion  for  a  venire  de  novo  will  not  be  sustained  unless 
the  verdict  or  finding  is  so  defective  and  uncertain  upon  its 
face  that  no  judgment  can  be  rendered  upon  it.  BricUey  v. 
Weghorn,  71  Ind.  497  ;  Indianapolis,  etc,,  R.  W.  Co,  v.  Bush, 
101  Ind.  582;  Western  Union  Tel.  Co,  v.  Brown,  108  Ind. 
538  (544),  and  cases  there  cited;  Stix  v.  Sadler,  109  Ind. 
254;  Pittsburgh,  etc,  R.  W.  Co,  v.  Adams,  105  Ind.  151  ; 
Banghan  v.  Baughan,  ante,  p.  73. 
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It  is  claimed  that  the  finding  and  judgment  of  the  court 
below  are  not  sustained  by  suflBcient  evidence.  The  evidence 
IS  voluminous  and  contradictory.  There  is  evidence  tending 
to  sustain  the  findings  below.  Such  being  the  case,  this  court 
can  not  reverse  the  judgment  on  the  weight  of  the  evidence. 

It  is  further  claimed  that  a  new  trial  should  have  been 
granted  to  John  S.  Hartley  upon  the  ground  of  newly  dis- 
•covered  evidence.  We  do  not  think  that  in  his  motion  and 
afiidavit  in  support  thereof  he  stated  sufficient  facts  to  show 
that  he  exercised  the  requisite  diligence  to  discover  the  evi- 
dence before  the  trial.  Especially  is  that  so  in  view  of  the 
fact  that  the  motion  for  a  new  trial,  in  which  the  newly  dis- 
covered evidence  was  assigned  as  one  of  the  causes,  was  the 
second  application  at  the  same  term.  We  need  add  nothing 
further  than  to  cite  some  of  our  own  cases.  Hinesf  v.  Driver^ 
100  Ind.  315;  Du  Souchet  v.  Butcher,  113  Ind.  249;  Pern- 
berton  v.  Johnaon,  113  Ind.  538. 

Having  determined  that  the  record  presents  no  available 
error  in  the  overruling  of  the  motion  for  a  new  trial,  it  is  not 
necessary  that  we  shall  finally  decide  as  to  whether  or  not, 
under  a  clause  in  the  mortgage,  all  of  the  notes  secured  thereby 
had  become  due  in  such  a  sense  as  to  let  in  defences  against 
them  in  the  hands  of  appellee.  See,  however,  Moore  v. 
Sargent,  112  Ind.  484;  First  Nat' I  Bank  v.  Peck,  8  Kans. 
€60;  Noell  v.  Graves,  8  Cent.  L.  J.  353. 

It  is  contended  by  counsel  for  appellee  that  this  court  can 
not  consider  the  evidence,  nor  the  motion  for  a  new  trial  so 
far  as  it  relates  to  the  evidence,  for  the  reason  that  all  of  the 
evidence  is  not  in  the  record;  that  the  record  affirmatively 
shows  that  three  promissory  notes  were  introduced  in  evi- 
dence, which  are  in  no  way  in  the  record  ;  and,  further,  that 
none  of  the  assignments  of  error  can  be  maintained,  for  the 
reason  that  they  are  jointly  assigned  by  all  of  the  appellants, 
and  can  not  possibly  be  maintained  as  to  some  of  them. 

We  have  passed  over  the  questions  thus  made  by  counsel, 
Vol.  114.— 13 
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because  we  conclude  that  the  judgment  must  be  affirmed,  and 
because  of  the  earnestness  with  which  counsel  for  appellants 
has  pressed  his  arguments  for  a  reversal  of  the  judgment. 

Judgment  affirined,  with  costs. 

Filed  March  28, 1888. 


114    194 
123    143 


No/1 4,208. 

Shepler  v.  The  State. 

Iinx)XiCATiNO  Liquor. —  Unlau;ful  Sale. — Indictmenl. — Omission  of  Formal 
Statutory  Words. — The  omission  of  merely  formal  words,  where  enough 
is  alleged  to  indicate  the  offence  and  the  person  charged,  affords  no 
cause  for  quashing  an  indictment. 

Same. — Di^ggi^t. — Sfde  on  Sunday  Without  Pi^escription. — Statute  of  Limita' 
tions. — The  prosecution  of  a  druggist,  under  section  2099,  R.  S.  1881, 
for  selling  intoxicating  liquor  on  Sunday,  without  a  prescription  from 
a  physician,  may  be  commenced  within  two  years.  The  six  months' 
limitation  provided  by  section  lo94,  with  respect  to  desecrations  of  the 
Sabbath,  is  not  applicable. 

Same. —  Trial  Under  Bad  Indiftment  no  Bar  to  Another  ProsectUion. — A  trial 
and  acquittal  under  an  indictment  which  does  not  charge  a  public 
offence,  is  not  a  bar  to  a  prosecution  for  the  same  act  under  a  sufficient 
indictment. 

SAyLE.—Suffin€ncy  of  Indictment  Utidei-  Section  2099,  R,  S.  1S81. — An  indict- 
ment against  a  druggist,  under  section  2099,  R.  8.  1881,  for  selling  in- 
toxicating liquor  without  a  prescription,  is  bad  if  it  fails  to  charge  that 
the  sale  was  made  on  some  one  of  the  prohibited  days  mentioned  iii  such 
statute. 

From  the  Wells  Circuit  Court. 
A.  N,  Martin,  for  appellant. 

L.  T,  MicheneVy  Attorney  General,  E,  C.  Vaughn,  Prose- 
cuting Attorney,  and  /.  H,  Gillett,  for  the  State. 
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NiBLACK,  J. — This  was  a  prosecution  against  a  druggist 
for  selling  intoxicating  liquor  on  Sunday  without  a  proscrip- 
tion from  a  physician,  in  violation  of  the  provisions  of  sec- 
tion 2099,  R.  S.  1881. 

The  indictment  charged  "  that  Frank  Shepler,  on  tlie  6th 
day  of  June,  in  the  year  1886,  at  and  in  the  county  of 
Wells,  in  the  State  of  Indiana,  did  then  and  there  unlawfully 
sell  to  James  M.  Waid  certain  intoxicating  liquor,  to  wit, 
one-half  pint  of  intoxicating  liquor,  at  and  for  the  price  of 
twenty-five  cents,  the  said  6th  day  of  June  being  Sunday, 
and  the  said  Frank  Shepler  being  then  and  there  a  druggist, 
he,  the  said  James  M.  Waid,  not  then  and  there  having  first 
procured  a  written  prescription  from  some  regular  practicing 
ihysician  of  said  county." 

Upon  a  motion  to  quash,  the  indictment  was  held  to  be 
sufficient,  and  a  jury  found  the  defendant  guilty  as  charged. 
Judgment  followed  upon  the  verdict. 

Section  2099,  referred  to,  is  as  follows  :  "  It  shall  be  un- 
lawful for  any  druggi.^t  or  druggist's  clerk  to  sell,  barter,  or 
give  away  any  ppiritous,  vinous,  malt,  or  other  intoxicrating 
liquor  on  Sunday;  or  upon  the  fourth  day  of  July,  the  first 
day  of  January,  the  twenty-fifth  day* of  December  (com- 
monly called  Christma^^),  thanksgiving  day,  or  any  legal  holi- 
day; or  upon  the  day  of  any  State,  county,  township,  pri- 
mary, or  municipal  election  in  the  township,  town,  or  city 
where  the  same  may  be  holden ;  or  between  the  hours  of 
eleven  o'clock  P.  M.  and  five  o'clock  A.  M  of  any  day,  unless 
the  person  to  whom  the  same  is  sold,  bartered,  or  given  shall 
have  first  procured  a  written  prescription  therefor  from  some 
regular  practicing  physician  of  the  county  where  the  same 
is  so  sold,  bartered,  or  given  away,"  for  which  a  punish- 
ment appropriate  to  a  misdemeanor  is  pnvseribed. 

The  objection  made  to  the  indictment  w^as  that  the  word 
"therefor'*  was  omitted  in  its  reference  to  Waid's  failure  to 
obtain  a  written  prescription  before  purchasing  the  intoxi- 
cating liquor. 
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In  describing  a  criminal  offence  in  an  indictment,  it  is 
safer  to  follow  the  language  used  in  the  statute  which  defines 
it,  "but  this  is  not  essential  to  the  validity  of  the  indictment. 
Equivalent  words,  or  words  conveying  the  same  meaning, 
are  sufficient.  MooVe  Grim.  Law,  section  170,  and  author- 
ities cited. 

Certainty  to  a  common  intent  only  is  required  in  the  de- 
scription of  a  criminal  offence.     R.  S.  1881,  section  1765; 
Woodioard  v.  State,  103  Ind.  127. 

The  omission  of  merely  formal  words,  where  enough  is 
alleged  to  indicate  the  offence,  as  well  as  the  person  charged, 
does  not  afford  cause  for  quashing  an  indictment.  R.  8. 
1881,  section  1756;  Mullen  v.  State,  96  Ind.  304;  Walter  v. 
State,  105  Ind.  589. 

Having  these  general  principles  in  view,  the  circuit  court 
did  not  err  in  overruling  the  motion  to  quash  the  indiotment. 

The  court  instructed  the  jury,  in  effect,  that  the  two  years' 
statute  of  limitations  applies  to  the  offence  charged  in  this 
case,  and  that  hence,  if  the  alleged  sale  was  made  on  a  Sun- 
day at  any  time  within  two  years  before  the  indictment  was 
returned,  it  was  not  barred  by  any  statute  of  limitations. 

Section  1594,  R.  8.  1881,  provides  that  "  Prosecutions  for 
the  desecration  of  the  Sabbath-day  must  be  commenced  within 
six  months  after  the  commission  of  the  offence." 

It  is  claimed  that  the  charge  contained  in  the  indictment 
before  us  constituted  what  amounted,  in  legal  contemplation, 
'only  to  a  desecration  of  the  Sabbath-day,  and  that,  therefore, 
the  limitation  imposed  by  this  last  named  section,  instead  of 
the  two  years'  limitation,  ought  to  have  been  applied.  This 
claim  has  the  merit  of  some  plausibility,  but  is  not,  we  be- 
lieve, well  founded. 

Section  2099  is  not  designed  to  restrain  druggists  more  on 
Sunday  than  on  any  of  the  other  days  specially  named  in  it. 
It  applies  to  a  class  of  days,  including  Sundays,  on  which  it 
IS  assumed  that  druggists  ought  not  to  be  permitted  to  sell 
intoxicating  liquor  except  upon  the  prescription  of  a  physi- 
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cian.  If  the  six  months'  statute  of  limitations  ought  to  be 
applied  to  an  unlawful  sale  made  by  a  druggist  on  Sunday, 
it  should  be  made  to  apply  to  similar  sales  on  any  of  the  other 
days  named  in  section  2099,  and  such  an  extended  applica- 
tion will  not,  we  presume,  be  insisted  upon. 

At  the  trial  it  was  proposed,  by  proper  preliminary  ques- 
tions addressed  to  Waid,  the  prosecuting  witness,  and  by  the 
offer  of  record  evidence,  to  prove  that  Shepler  had  been  pre- 
viously indicted,  tried  and  acquitted  in  the  same  court  for 
the  identical  offence  for  which  he  was  then  on  trial,  but  the 
circuit  court  refused  to  permit  the  evidence  thus  proposed  to 
be  introduced,  on  the  ground  that  the  indictment  upon  which- 
the  former  trial  was  had  did  not  charge  a  public  offence. 

The  body  of  this  last  named  indictment  was  in  the  follow- 
ing words :  "  The  grand  jurors  for  the  county  of  Wells,  and 
in  the  State  of  Indigina,  upon  their  oath,  charge  and  present 
that  Frank  Shepler,  bn  the  11th  day  of  July,  1886,  at  and 
in  the  county  of  Wells,  in  the  State  of  Indiana,  being  then 
and  there  a  druggist,  did  then  and  there  unlawfully  sell  to 
James  M.  Waid  certain  intoxicating  liquor,  to  wit,  one-half 
pint  of  intoxicating  liquor,  at  and  for  the  price  of  twenty-five 
cents,  he,  the  said  James  M.  Waid,  not  then  and  there  having 
first  procured  a  written  prescription  from  some  regular  prac- 
ticing physician  of  said  county." 

As  has  been  seen,  it  is  only  on  Sunday,  and  certain  other 
specified  days,  that  the  written  prescription  of  a  physician  is 
required  to  authorize  a  druggist  to  sell  intoxicating  liquor* 
This  indictment  did  not  charge  the  alleged  unlawful  sale  ta 
have  been  made  on  any  of  these  prohibited  days.  It  is  true 
that  we  know  judicially  that  the  11th  day  of  July,  1886,  Avas 
Sunday,  but  that  fact  did  not  dispense  with  an  averment  that 
it  was  Sunday,  or  that  the  sale  was  made  on  Sunday.  As  the 
date  stands  in  the  indictment,  proof  might  have  been  made 
of  a  sale  on  any  day  of  the  week,  including  any  of  the  days 
specially  named  in  section  2099,  during  the  preceding  two 
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years,  while  It  was  a  criminal  oifence  only  to  sell  on  the  days 
thus  specially  named  without  a  prescription  from  a  physician. 

The  indictment  offered  in  evidence  as  above  did  not 
charge  any  criminal  offence  known  to  our  system  of  criminal 
jurisprudence.  Roy  v.  State,  91  Ind.  417;  Barton  v.  State, 
99  Ind.  89. 

This  indictment  would  not,  therefore,  have  supported  a 
judgment  of  conviction  if  one  had  been  rendered  upon  it. 
Under  such  circumstances,  Shepler  was  liable  to  be  again  tried 
on  a  new  and  valid  indictment.  1  Bishop  Criminal  Law, 
section  1021,  et  seq, ;  Wharton  Criminal  Pleading  and  Prac- 
tice, section  507;  Joy  v.  State,  14  Ind.  139;  Fritz  v.  J^ate, 
40  Ind.  18;  Maden  v.  Emmons,  83  Ind.  331. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  30, 1888. 
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The  Indiana,  BlooxMington  and  Western   Railway 

Company  v.  McBroom. 

Railroad.— ^R/jfAf  of  Way. — Purchtmr  With  Notice  of.— Inquiry. — Where  the 
piirohaspr  of  land  has  knowledge  that  a  grade  for  a  railroad  is  con- 
structed thereon,  he  is  put  upon  inquiry  as  to  the  rights  of  the  railroad 
company,  and  takes  the  land  subject  to  all  claims  and  equities  of 
which  inquiry  would  have  given  him  information. 

Same. — Ej^dynent. — Acq^iifacfncc — In  such  case,  where  the  land-owner  ac- 
quiesces for  sixteen  years  after  the  railroad  has  been  constructed  upon 
the  grade,  he  can  not  thereafter  maintain  ejectment. 

From  the  Warren  Circuit  Court. 

L.  Neheher,  JL  JL  Dochferman  and  C.  W.  Fairbanks,  for 
appellant. 
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Elliott,  J. — In  January,  1855,  Eli  Wood  was  the  owner 
of  the  strip  of  laud  of  which  the  appellee  seeks  to  secure  pos- 
session by  ejecting  the  appellant.  On  that  day  Wood  con- 
veyed the  land  to  the  New  Castle  and  Danville  Railroad  Com- 
pany. This  deed  was  not  recorded  until  September  13th, 
1872,  and  before  that  time,  July  25th,  1859,  Wood  conveyed 
the  tract  of  land  through  which  the  strip  runs  to  the  appel- 
lee. Work  was  done  by  cutting  trees  and  the  like  on  the 
strip  ef  ground  embraced  in  Wood's  deed  to  the  railroad 
company  as  early,  at  least,  as  November,  1857.  The  appel- 
lant succeeded  to  the  rights  acquired  by  the  New  Castle  and 
Danville  Railroad  Company,  and  it  completed  and  equipped 
its  railroad  from  Indianapolis,  Indiana,  to  Peoria,  Illinois, 
in  the  year  1870,  and  has  operated  it  since. 

The  appellee,  in  his  testimony,  says:  '^At  the  time  that 
Wood  conveyed  to  me  there  was  a  strip  cut  through  the  tim- 
ber and  there  were  ditches ;  I  had  no  doubt  but  this  work 
^vas  grade  for  a  railroad.'' 

We  regard  it  as  quite  clear  that,  upon  the  uncontro verted 
iacts,  the  appellee  has  no  right  to  recover  possession  of  the 
land,  and  that  is  the  question  before  us,  for  we  are  not  met 
with  any  question  as  to  his  right  to  recover  compensation. 

At  the  time  he  bought  the  land  he  knew  that  the  grade  for 
a  railroad  track  was  constructed,  and  this  was  sufficient  to 
put  him  upon  inquiry.  Paul  v.  Connersvilie,  etc,  R.  R, 
Co,,  51  Ind.  527 ;  Jeffersonvilley  etc.,  R.  R.  Co.  v.  Oyler,  60 
Ind.  383. 

A  person  who  is  about  to  purchase  land  upon  which  a 
grade  for  a  railroad  is  constructed  is  warned  that  there  is 
some  claim  of  right,  and  if  he  fails  to  make  proper  inquiry 
as  to<he  nature  of  the  claim  he  buys  at  his  peril.  A  man 
can  not  buy  property  where  there  are  facts  known  to  him 
sufficient  to  put  him  upon  inquiry,  and  hold  it  free  from  prior 
claims  or  equities  of  which  due  inquiry  would  have  given 
him  information.  Wilson  v.  Hunter,  30  Ind.  466 ;  Singer 
V.  Scheible,  109  Ind.  575.     This  familiar  and  long  settled 
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rule  is  thus  well  stated  in  a  recent  case:  *^A  pai'ty  in 
possession  of  certain  information  will  be  chargeable  with  a 
knowledge  of  all  facts  which  an  inquiry  suggested  by  such 
infornfation,  prosecuted  with  due  diligence,  would  have  dis- 
closed to  him."  Ellis  v.  Hornaian,  90  N.  Y.  466.  But  in 
this  case*we  have  the  further  fact  that  the  railroad  was  com- 
pleted upon  the  grade  seen  by  the  appellee  at  the  time  he 
bought  the  land,  in  1859,  as  early  as  1870,  and  that  there 
was  acquiescence  until  March,  1886,  when  this  action  was 
brought.  The  law  is  decisively  against  the  appellee.  Gn- 
cinnati,  etc.,  R,  R.  Co.  v.  Clifford,  113  Ind.  460 ;  Indiana,  etc.,, 
R.  W.  Co.  V.  Allen,  113  Ind,  581 ;  Midland  R.  W.  Co. 
V.  Smith,  113  Ind.  233;  Evansville,  etc,,  R,  R,  Co.  v.  Nye, 
113  Ind.  223. 

Judgment  reversed. 

Filed  March  10, 1888. 
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No.  13,157. 

Ross  r.  Stackhouse. 

City. — Street  Improvement. — Common  Council.  ^Reject ion  of  Bids. — Right  to 
Reconsider. — The  common  council  of  a  city,  which  has  rejected  all  bids 
received  in  pursuance  of  due  notice  of  the  letting  of  a  contract  for  a 
street  improvement,  may,  at  a  subsequent  meeting,  without  a  re-adver- 
tisement for  bids,  reconsider  the  vote  of  rejection  and  award  the  con- 
tract to  one  of  the  original  bidders. 

Same. — Asaessment. — Appeal  from  Precept.— 'Where  the  common  council  hnSy 
by  the  publication  of  notice,  which  it  adjudges  sufficient,  acquired 
jurisdiction  to  let  a  contract,  section  3105,  R.  S.  1881,  upon  an  appeal 
from  a  precept  to  enforce  an  assessment,  precludes  any  inquiry  into 
such  incidental  fads  as  the  rejection  of  bids  and  the  subsequent  recon* 
sideration  of  the  vote  of  rejection. 
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Same. — Acquiescence  of  Property- Owner, — EstoppeK — Unless  the  proceedings 
under  which  a  street  improvement  is  being  made  are  totally  void,  a 
property-ow«er  who  stands  by  witliout  objection,  and  receives  the  benefit 
of  the  work  being  done  by  the  contractor,  is  estopped  to  thereafter 
question  the  legality  of  the  proceedings. 
Sam£. — Sufficiency  of  Ordinance  for  Improvement. — An  ordinance  providing 
"  that  a  street  shall  be  "  improved  by  gravelling  in  street,  brick  sidewalks 
and  paved  gutters,"  according  to  specifications  to  be  prepared  by  the 
city  civil  engineer,  and  providing  for  the  advertisement  for  bids  and 
the  assessment  of  abutting  property,  is  not  void  for  uncertainty,  but  is 
sufficient  to  authorize  the  letting  of  a  contract  for  the  work. 

From  the  Tippecanoe  Circuit  Court. 

6.  O.  Behm,  A.  0.  Behm,  R.  P.  Davidson  and  /.  G.  Da* 
vidson,  for  appellant. 

W,  D.  Wallace  and  F.  B.  Everett,  for  appellee. 

Mitchell,  C.  J. — Stackhouse  appealed  from  a  precept 
issued  by  order  of  the  common  council  of  the  city  of  La- 
fayette, in  favor  of  John  A.  Ross,  for  the  collection  of  as- 
sessments made  upon  the  property  of  the  former,  the  latter 
having,  as  is  alleged,  duly  completed  a  contract  entered  iuto 
with  the  city  for  the  improvement  of  a  certain  street.  A 
transcript  of  all  the  proceedings  had  before  the  common 
council  was  filed  in  tlie  circuit  court.  It  appeared  that  a 
properly  entitled  ordinance  had  been  duly  adopted  on  the 
20th  ^ay  of  November,  1882,  in  and  by  which  it  was  or- 
dained, among  other  things,  "  that  Fifth  street,  from  the 
south  line  of  Alabama  street  to  the  north  line  of  Romig 
street,  be  improved  by  gravelling  in  street,  brick  sidewalks 
and  paved  gutters,"  according  to  si)ecificatious  to  be  prepared 
by  the  city  civil  engineer.  The  ordinance  further  required 
that  the  city  clerk  should  advertise  for  bids,  after  the  speci- 
fications had  been  prepared  by  the  engineer  and  adopted  by 
the  council,  and  provision  was  also  made  for  assessing  the 
cost  of  the  improvement  against  the  abutting  property. 

The  letting  of  the  work  was  duly  advertised,  and,  on  the 
18th  day  of  December,  1882,  at  a  regular  meeting  of  the 
common  council,  all  the  bids,  including  one  made  by  Ross, 
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were,  by  a  vote  of  the  council,  rejected.  Subsequently,  on 
the  15th  of  the  following  January,  Ross  applied  to  the  coun- 
cil and  demanded  a  reconsideration  of  the  vote  bv  which  the 
bids  were  rejected,  on  the  ground  that  he  was  entitled  to  the 
contract,  his  being,  as  he  asserted,  the  lowest  and  best  bid 
submitted.  Afterwards,  on  the  5th  day  of  February,  1883, 
the  council  reconsidered  its  action,  and  let  the  contract  to 
Ross,  he  having  proposed  to  do  the  work  for  some  three  hun- 
dred dollars  less  than  any  other  bidder.  The  work  was  duly 
executed  by  the  contractor  and  accepted  by  the  city,  final 
estimates  having  been  regularly  made  and  approved  before 
the  precept  appealed  from  was  ordered. 

The  court  sustained  a  demurrer  to  the  transcript,  which, 
under  the  statute,  constitutes  the  complaint  on  appeal,  in  a 
proceeding  such  as  this.  The  contractor,  Boss,  prosecutes 
this  appeal. 

The  ruling  of  the  circuit  court  is  defended  upon  two 
grounds.  It  is  argued  that  the  proceedings  of  the  common 
council  in  ordering,  and  contracting  for,  the  improvement 
were  void,  (1)  because,  having  once  exercised  the  right  of 
decision  by  rejecting  all  bids,  and  then  adjourning  generally, 
it  is  insisted  that  its  power  to  let  the  work  was  thereby  ex- 
hausted, and  that  it  could  not  proceed  without  ordering  a 
new  advertisement.  (2)  It  is  contended  that  the  oixJinance, 
as  above  set  out,  under  which  the  improvement  was  made, 
was  too  vague  and  indefinite  to  constitute  a  valid  order  for 
the  work. 

Wliile  it  is  true  tliat  the  statute  prohibits  the  trial  of  any 
question  of  fact  which  arose  prior  to  the  making  of  the  con- 
tract for  a  street  improvement,  it  is  nevertheless  essential  that 
the  transcript  should  shc^w  the  taking  of  such  jurisdictional 
steps  as  let^ally  authorized  the  common  council  to  contract 
for  the  improvement.  It  must  appear  that  the  letting  of  the 
contract  was  advertised.  In  the  absence  of  notice  inviting 
proposals  for  the  work,  the  contract  will  be  invalid.  Moore 
V.   Cline,  61    Ind.  113;   Overshiner  v.  Jones,  66  Ind.  452; 
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Yeakel  v.  City  of  Lafayette^  48  Ind.  116;  Baker  v.  Tobin, 
40  Ind.  310;  Moberryw.  City  of  Jeffersonville,  38  Ind.  198; 
Gty  of  Indianapolis  v.  Imberryy  17  Ind.  175 ;  Anthony  v. 

Williams,  47  Ind.  565. 

In  the  present  case,  it  is  not  denied  but  that  the  letting  of 
the  contract  was  properly  advertised  in  the  first  instance,  but 
it  is  said,  because  the  common  council  voted  to  reject  all  the 
bids,  its  power  in  respect  to  that  advertisement  and  letting 
w^as  at  an  end,  and  that  all  its  subsequent  proceedings  were 
void. 

It  is  settled  that  where  the  act  or  decision  of  a  common 
council,  or  other  similar  body,  is  done  or  made  in  pursuance 
of  notice  which  the  law  requires,  and  is  in  its  nature  such  as 
to  adjudicate  upon,  or  determine,  or  affect  the  substantial 
personal  or  property  rights  of  those  notified,  a  decision  once 
rendered  can  not  ordinarily  be  rescinded  or  set  aside.  City 
of  Madison  v.  Smith,  83  Ind.  502.  This  rule  has  no  appli- 
cation, however,  to  matters  of  a  merely  administrative  or 
legislative  character.  Bodies  having  cognizance  of  such  sub- 
jects may  modify,  repeal  or  reconsider  their  action  in  regard 
to  matters  of  that  nature,  at  any  time,  provided  the  vested 
rights  of  others  are  not  thereby  affected.  Over  such  matters 
they  exercise  a  continuing  power.  Welch  v.  Bowen,  103  Ind. 
252;  Board,  etc.,  v.  Fullen,  111  Ind.  410. 

The  purpose  of  requiring  the  letting  of  contracts  for  street 
improvements  to  be  advertised  is  to  secure  fair  competition, 
and  to  enable  the  common  council  to  let  the  contract  upon 
the  most  advantageous  terms.  1  Dill.  Munic.  Corp.,  section 
468.  The  advertisement  is  not  to  give  notice  to  the  prop- 
erty-holders, nor  does  the  letting. of  the  contract  adjudicate 
upon  or  determine  in  any  degree  their  personal  or  property 
rights.  The  matter  of  accepting  or  rejecting  bids,  and  of 
letting  the  contract,  is  purely  administrative  in  character, 
depending  entirely  upon  the  discretion  of  the  common  coun- 
cil.    Platter  v.  Board,  etc.,  103  Ind.  360. 

The  right  to  reconsider  measures,  in  pursuance  of  rules 
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adopted  for  its  government,  inheres  in  every  body  possessed 
of  legislative  power,  and  unless  such  right  be  exercised  un-, 
reasonably  and  for  a  fraudulent  purpose,  to  the  injury  of  the 
complaining  party,  courts  can  not  interfere.  It  does  not  ap- 
pear but  that  the  council,  in  reconsidering  its  previous  vote, 
proceeded  in  strict  conformity  to  its  rules,  and,  as  no  rights 
had  attached,  we  can  perceive  no  sufficient  reason  for  hold-, 
iug  its  proceedings  void. 

Without  considering  that  feature  of  the  case  further,  we 
are  quite  certain,  since  the  record  shows  that  the  letting  of 
the  contract  was  advertised,  that  the  rejection  of  the  bids  and 
the  subsequent  reconsideration  of  its  vote  by  the  common 
council  can  not  render  the  notice  which  appears  in  the  record, 
and  which  the  council  must  have  adjudged  sufficient,  of  no 
effect.  Section  3165,  R.  S.  1881,  declares,  in  effect,  that  no 
question  of  fact  shall  be  tried  on  appeal,  in  a  case  like  the 
present,  which  may  have  arisen  prior  to  the  making  of  the 
contract  for  the  improvement.  Where  the  record  shows  that 
notice  was  given,  which  the  council  must  have  deemed  suf- 
ficient, the  effect  of  the  statute  is  to  exclude  any  further  in- 
quiry on  that  subject,  as  well  as  concerning  any  other  fact 
which  may  or  must  have  arisen,  if  at  all,  prior  to  the  making 
of  the  contract  for  the  improvement.  Martindale  v.  Palmer y 
52  Ind.  411 ;  McGill  v.  Bruner,  65  Ind.  421  ;  Hdlenkamp 
V.  City  of  Lafayette,  30  Ind.  192. 

The  rejection  of  the  bids  and  the  reconsideration  of  its 
vote  by  the  common  council  were  facts  which  occurred  prior 
to  the  making  of  ^the  contract.  After  the  work  has  been 
done  the  contract  can  not  be  overthrown  by  going  back  and 
appealing  to  these  facts.  Where  it  affirmatively  appears  that 
thci jurisdictional  steps  have  been  taken,  upon  which  the 
power  of  the  common  council  to  contract  depends,  a  con- 
tractor may  rely  upon  the  record,  even  though  the  jurisdic- 
tional facts  may  appear  imperfect  and  irregular.  After  he 
has  entered  upon  the  work  and  expended  money  and  labor 
for  the  benefit  of  the  property-owner,  the  latter  will  not  be 
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permitted  to  impair  or  break  down,  the  jurisdiction  upon 
which  the  contractor  may  have  relied,  by  bringing  forward 
merely  incidental  matters,  or  by  proof  of  extraneous  facts, 
unless  fraud  or  collusion  be  shown. 

The  issues  to  be  tried  in  a  case  like  the  present  are,  whether 
or  not,  in  ordering  the  work  and  letting  the  contract,  the  com- 
mon council  proceeded  under  color  of  the  statute^  whether  the 
work  has  been  done  in  whole  or  in  part  according  to  the  con- 
tract, and  whether  an  estimate  has  been  duly  made  of  the 
work.  Gulick  v.  Connely,  42  Ind.  134;  Ball  v.  Balfe,  41 
Ind.  221  ;  Section  3165,  R.  S.  1881. 

Some  of  these  are  issues  of  law  to  be  tried  by  the  record, 
while  m  respect  to  all  such  matters  as  arose  after  the  contract 
was  entered  into,  issues  of  fact  may  be  made  and  tried. 

In  the  present  case  the  transcript  shows  that  due  notice  was 
given,  advertising  the  fact  that  on  a  day  named  the  contract 
would  be  let.  It  shows  that  bids  were  received  and  that  the 
contract  was  let  upon  what  the  common  council  adjudged  to 
be  a  sufficient  notice.  Having  acquired  jurisdiction  by  the 
publication  of  notice  to  let  the  contract,  the  statute  effectually 
precludes  any  inquiry  into  such  merely  incidental  facts  as 
the  rejection  of  the  bids  in  the  first  instance,  and  the  subse- 
quent reconside/ation  of  its  vote  by  the  common  council. 

Regardless  of  the  statute,  however,  it  must  be  considered 
as  settled  by  the  decisions,  and  upon  established  principles, 
that  where  it  appears,  in  a  proceeding  of  this  character,  that 
an  attempt  was  made  to  give  notice,  and  that  some  notice 
was  given,  which  the  body  charged  with  the  duty  of  acting 
adjudged  to  be  sufficient,  a  party  whose  property  is  to  be 
benefited  by  the  improvement  can  not  quietly  stand  by  and 
receive  the  benefit  and  then  question  the  n^<]^ularity  of  the 
proceedings.  Taber  v.  Ferguson,  109  Ind.  227  ;  Taber  v. 
Grafmiller,  109  Ind.  206  ;  Balfe  v.  Lammcrs,  109  Ind.  347; 
Oily  of  Lafayette  y.  Fowler,  34  Ind.  140;  Peters  v.  Griffee, 
108  Ind.  121 ;    Updegraff  v.  Palmer,  107  Ind.  181. 

Unless  the  proceedings  are  so  radically  defective  as  to  be 


206  SUPREME  COURT  OF  INDIANA, 


Iloss  V,  Stack  house. 


totally  void,  a  contractor,  who  has  executed  the  work,  may 
invoke  the  doctrine  of  estoppel  for  his  protection.  Where 
the  record  of  the  proceedings  shows  color  of  jurisdiction,  the 
property-owner,  until  the  contrary  appears,  will  be  presumed, 
to  have  had  notice  of  the  progress  of  an  improvement  from 
which  his  property  was  being  benefited — Taber  v.  Ftrgusoiiy 
supra — and  having  notice,  and  failing  to  object,  and  arrest  the 
improvement,  until  the  benefit  has  accrued,  he  will  be  deemed 
to  have  ratified  the  proceedings  as  fully  as  does  one  who  re- 
ceives the  proceeds  of  a  judgment  or  sale,  with  knowledge 
of  inherent  infirmities  which  render  it  voidable  or  even  void. 
Fletcher  v.  JIcGlll,  110  Ind.  395,  404. 

Special  assessments  for  street  and  other  similar  improve- 
ments are  upheld  upon  the  theory  that  each  lot  or  tract  of 
land  assessed  is  benefited  in  a  special  and  peculiar  manner, 
in  a  sum  equal  to  the  amount  estimated  or  assessed  against 
it.  The  lien  is,  therefore,  enforceable  against  the  land,  upon 
the  theory  that  the  owner  has  received  a  personal  and  pe- 
cuniary benefit  by  the  improvement,  which  the  citizens  do 
not  share  in  common.  Heick  v.  Voighi,  110  Ind.  279  ;  Lipes 
V.  Hand,  104  Ind.  503 ;  Chamberlain  v.  Oleveland,  34  Ohio 
St.  551 ;  Stuart  v.  Palmer,  74  N.  Y.  183;  Hammett  v.  Phil- 
adelphia, 65  Pa.  St.  146. 

Unless,  therefore,  the  law  under  which  the  assessment  is 
imposed  makes  no  provision  for  notice,  or  unless  the  pro- 
ceedings under  which  the  proposed  improvement  is  to  be 
made  are  totally  void  for  want  of  the  observance  of  some 
condition  necessary  to  the  attaching  of  jurisdiction,  the  work 
can  not  be  arrested  at  any  stage ;  and  in  any  event,  one  who 
acquiesces,  with  knowledge,  until  after  the  improvement  has 
been  completed,  can  not  escape  payment  for  the  actual  ben- 
efits received,  even  though  the  proceedings  turn  out  to  be 
void,  provided  the  contractor  proceeded  in  good  faith  and 
without  notice  from  the  property-owner.  He  can  not  enjoy 
the  benefits  and  escape  the  burden,  unless  he  interferes  or 
gives  notice  before  the  benefit  is  received. 
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In  respect  to  the.  claim  that  the  ordiuaiice  directing  the  ' 
improvement  was  void  for  vagueness  and  uncertainty,  it  is 
only   necessary   to  say.  that  within  the   ruling  in   Taber  v. 
Grqfmiller,  supra,  the  point  is  not  well  made. 

No  other  objections  having  been  pointed  out,  we  assume 
that  the  transcript  was  otherwise  unobjectionable.  It  fol- 
lows from  what  hhs  preceded  that  the  circuit  court  erred  in 
sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs. 

Filed  March  27, 1888. 
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Cooper  et  al.  v.  Perdue  et  al. 

VoLTrKTARY  ASSIGNMENT. — Assignee  May  Purstte  Note  Fraudulently  Trans- 
fen-ed. — The  assignee  of  a  debtor  may  pursue  and  make  assets  of  a  prom- 
issory note  transferred  by  the  assignor  without  consideration,  and  for 
the  purpose  of  placing  it  beyond  the  reach  of  the  assignee. 

Sams. — Pleading. — Deed  of  Assignment. — The  deed  of  assignment  is  not  the 
foundation  of  the  complaint  and  need  not  be  made  a  part  of  it. 

Promissort  Note. — Partial  Ownership. — Debtor  and  Creditor. — Where,  at 
the  time  a  promissory  note  is  executed,  it  is  agreed  by  the  payee  that 
a  third  person  shall  have  an  interest  therein  to  the  extent  of  money 
previously  loaned  the  payee,  such  person  becomes  the  owner  of  the  note 
to  that  extent,  and  may  assert  his  interest  against  creditors  of  the 
payee. 

From  the  Monroe  Circuit  Court. 

/.  W.  Buskirk,  H.  C.  Duncan,  J.  B.  Mvlky  and  J.  F,  Piit- 
many  for  appellants. 

Elliott,  J. — The  appellants  allege  in  their  complaint  that 
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they  recovered  judgments  against  Calvin  R,  Perdue;  that 
executions  were  issued  on  the  several  judgments  and  returned 
no  property  found ;  that  Wyatt  W.  Wick  is  indebted  to  Per- 
due in  the  sum  of  one  thousand  dollars,  evidenced  by  a 
promissory  note  executed  by  Wick  to  him  ;  that  Perdue  is 
insolvent;  that  the  money  due  from  Wick  is  subject  to  ex- 
ecution ;  that  the  note  was  assigned  to  Charles  W.  Royse  by 
Perdue  for  the  purpose  of  cheating  and  defrauding  his  cred- 
itors ;  that  Royse  placed  the  note  in  the  hands  of  a  partner- 
ship, known  as  the  Bank  of  Salem.  The  case  of  the  appellants 
was  subsequently  consolidated  with  one  wherein  Carmichael, 
the  assignee  of  Perdue,  was  the  plaintiff,  and  Wick  and  Royse 
were  defendants. 

The  complaint  of  Carmichael  Is  not  against  the  appellants, 
and  we  can  not  perceive  any  reason  upon  which  they  can  suc- 
cessfully attack  it  for  the  first  time  by  the  assignment  of 
errors  in  this  court. 

The  cross-complaint  of  Carmichael  alleges  that  he  is  the 
assignee  of  Perdue,  and  gave  bond  and  qualified  as  such  as- 
signee on  the  5th  day  of  June,  1885.  That  before  that  time 
Wick  was  indebted  to  Perdue  on  the  note  described  in  the 
appellants'  complaint  as  therein  alleged,  and  that  he  trans- 
ferred it  to  Royse  as  charged  by  the  appellants.  This  plead- 
ing is  not  a  model,  but  we  think  that  it  is  not  subject  to  the 
objections  urged  by  the  appellants,  and  we  shall  consider 
those  objections,  and  none  others. 

The  assignee  had  a  right  to  the  relief  sought,  although  he 
did  not  have  possession  of  the  note  described.  An  assignee 
may  recover  property  fraudulently  conveyed,  or  he  may  reach 
funds  in  the  hands  of  a  fraudulent  holder.  It  is  not  neces- 
sary that  an  assignee,  who  pursues  money  due  his  assignor  on 
a  promissory  note  fraudulently  transferred,  should  have  pos- 
session of  the  note  before  he  sues,  for,  by  bringing  all  the 
parties  into  court,  he  may  obtain  a  decree  that  the  money  due 
on  the  note  be  paid  to  him. 

The  complaint  of  the  appellants,  as  we  have  seen,  charges 
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«  fraudulent  transfer  of  the  note  executed  by  Wick,  and  the 
-cross-complaint  also  charges  that  it  was  transferred  without 
any  consideration  and  to  prevent  it  from  becoming  assets  in 
the  hands  of  Perdue 's  assignee.  We  can  not  see  upon  what 
ground  it  can  be  justly  said  that  the  assignee  may  not  make 
assets  of  the  money  due  on  a  promissory  note  transferred 
without  consideration,  and  for  the  purpose  of  placing  it  be- 
yond the  reach  of  the  assignee  entitled  by  law  to  all  the 
property  of.  the  debtor  subject  to  the  claims  of  creditors. 
Seibert  v.  Jlilligan,  110  Ind.  106. 

The  deed  of  assignment  is  not  the  foundation  of  the  plead- 
ing, and  it  was  not  necessary  to  make  it  a  part  of  the  com- 
plaint in  such  a  proceeding  as  this,  however  it  may  be  in 
other  cases. 

The  cross-complaint  filed  by  Emma  Z.  Perdue  alleges  that 
in  January,  1881,  she  loaned  to  Calvin  R.  Perdue  two  hun- 
dred dollars,  and  that  at  the  time  the  note  was  executed  by 
Wick  it  was  agreed  that  she  should  have  an  interest  in  that 
note  to  the  extent  of  two  hundred  dollars,  and  that  far 
own  an  interest  in  the  note.  This  pleading  is  unquestionably 
good  so  far  as  the  creditors  of  Calvin  R.  Perdue  are  con- 
cerned. Creditors  can  not,  in  any  event,  secure  an  interest 
in  property  or  money  greater  than  that  of  the  debtor.  Blair 
v.  Smith,  ajite,  p.  114.  In  this  instance,  the  debtor^s  interest 
in  the  note  was  only  in  the  amount  left  due  after  deducting 
the  amount  of  the  cross-complainant's  interest. 

We  have  considered  the  questions  properly  presented. 
Some  of  the  questions  argued  are  not  properly  presented,  for 
there  is  nothing  more  than  a  general  finding  in  the  record. 
Hutchinson  v.  Trauerman,  112  Ind.  21. 

Judgment  affirmed. 

FUed  March  21, 1888. 

Vol.  114.— 14 
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Boyd  v.  Mill  Creek  School  Toavnship. 

Township.— iScAooZ  Supplies, — Ckmtract  for, —  Liability. — A  township  is  not 
liable  upon  a  certificate  issued  by  its  trustee  for  school  supplies  con- 
tracted for  by  him  for  future  delivery,  which  supplies,  although  suita- 
ble, are  not  needed  in  the  township  schools,  and  which  the  township 
refuses  to  accept. 

Saue.— Delivery  and  Acceptance. — The  delivery  of  the  goods  to  a  railroad 
company  by  the  vendor  is  not  such  a  delivery  as  is  required  to  make 
the  school  township  liable  upon  a  contract  wliich  its  trustee  had  no 
authority  to  make.  In  such  a  case,  liability  is  based  upon  the  actual 
acceptance  and  appropriation  of  the  goods. 

From  the  Fountain  Circuit  Court. 

H.  H.  Stilwell,  W.  F.  McBane  and  /.  P.  Poulson,  for  ap- 
pellant. 

T.  F.  Davidson,  for  appellee. 

Mitchell,  C.  J. — This  was  a  suit  by  Boyd  against  Mill 
Creek  school  township,  in  Fountain  county,  to  recover  on  a 
certificate  signed  by  Arista  Glov^er,  school  trustee.  There  is 
a  recital  in  the  bodv  of  the  certificate  to  the  effect  that  there 
is  due  from  the  township  to  the  Straight  Wood  Company 
six  hundred  and  fifty  dollars,  for  school  desks  and  supplies 
bought  for,  and  received  by,  the  township.  The  certificate 
w*as  duly  assigned  to  the  plaintiff. 

Several  questions  are  discussed  in  the  briefs,  growing  out 
of  rulings  upon  the  pleadings,  but  the  questions  thus  pre- 
sented, and  all  others  involved  in  the  record,  arise  upon  and 
may  be  determined  by  considering  the  facts  specially  found 
by  the  court. 

The  material  facts  disclosed  are,  that,  on  the  1st  day  of 
June.  1885,  the  township  trustee  above  named  signed  and 
delivered  to  the  Straijrht  Wood  Company  a  written  order 
directing  the  company  to  ship  to  him  at  Yeddo,  Indiana,  on 
or  before  the  first  day  of  the  ensuing  September,  an  invoice 
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of  school  (lesks.and  seats,  which  amounted  at  the  price  agreed 
upon  to  $650.  The  trustee  at  the  same  time  delivered  the 
certificate  sued  on,  which  contained  the  recitals  above  men- 
tioned, and  which  further  stipulated  that  the  amount  of  the 
invoice  was  payable  on  a  day  named,  at  a  bank  therein  men- 
tioned, out  of  the  special  school  fund  of  the  township,  with 
interest  at  eight  per  cent,  from  date.  The  company,  whose 
factory  was  located  at  Greenfield,  Indiana,  delivered  the 
goods  to  the  railroad  company  at  that  point,  duly  consigned 
to  Arista  Glover,  school  trustee,  as  directed  in  the  order. 
The  goods  arrived  by  due  course  at  Yeddo,  but  the  court 
finds  that  the  township  r(?fused  to  receive  them,  or  any  part 
of  them,  of  which  fact  the  company  was  duly  notified  by  the 
local  agent  of  the  railroad  company.  It  is  found  that  all  of 
the  school-houses  of  the  township  were  fully  supplied  with 
tlesks  and  seats  at  the  time  the  order  was  given  and  the  shij)- 
nient  made;  that,  while  the  goods  were  suitable  for  furnish- 
ing school-houses,  the  township  had  no  use  for  them,  but 
that  neither  the  company  nor  the  plaintiff,  its  assignee,  both 
of  whom  acted  in  good  faith,  had  any  knowledge  of  that  fact. 

The  court  stated  as  its  conclusion  of  law  that  the  town- 
ship was  not  liable.     Judgment  was  rendered  accordingly. 

It  has  been  decided  again  and  again  that  a  township 
trustee  has  no  power,  by  any  form  of  obligation,  to  bind  the 
corporation  of  which  he  is  the  agent  or  trustee,  by  contract, 
for  school  supplies,  unless  supplies  suitable  and  reasonably 
necessary  have  been  actually  delivered  to,  and  received  by, 
the  township.  Si  ate,  ex  reL,  v.  Haicei<^  112  Ind.  323,  and 
cases  cited;  Union  School  Tp.  v.  First  NaVl  Bank,  102  Ind. 
464. 

All  persons  who  deal  with  a  school  trustee  are  charged 
with  notice  in  the  beginning  that  he  is  not  possessed  of  general 
and  unlimited  authority  to  acknowledge  or  certify  that  the 
school  corporation  is  indebted  for  goods  which  have  not  in 
fact  been  actually  delivered  to  and  accepted  by  the  township, 
aud  thev  are  likewise  hound  to  tnke  notice  that  the  trustee 
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has  no  power,  except  as  conferred  by  the  statute,  to  contract 
a  debt  payable  in  the  future  for  school  supplies,  unless  the 
articles  contracted  for  and  received  and  actually  appropri- 
ated are  suitable  and  reasonably  necessary  for  the  township 
schools. 

The  reasons  why  this  is  so  have  been  so  often  and  so  re- 
cently stated  that  it  can  not  be  profitable  to  repeat  them 
again.  It  is  quite  true,  as  is  ruled  in  Johnson  School  Tp,  v. 
Citizens  Bank  of  Greenfield,  81  Ind..515,  that  the  duty  of 
determining  whether  or  not  school  furniture  is  needed  is  im- 
posed by  law  upon  the  school  trustee.  When  the  trustee  has 
ordered  school  furniture,  such  as  in  the  exercise  of  his  judg- 
ment he  deems  necessary  and  suitable  for  the  use  of  the 
schools  in  his  township,  and  the  furniture  ordered  has  been 
actually  delivered  to  and  accepted  by  the  township,  if  the 
township  retains  the  furniture  it  must  pay  what  it  is  reason- 
ably worth.  The  school  corporation  is  then  bound,  not  so 
much  by  the  contract  of  the  school  trustee,  as  because  it  has 
received  and  enjoyed  the  benefit  of  property  furnished  for  its 
use  by  another.  It  may  not  enjoy  the  benefit  without  pay- 
ing. Notwithstanding  the  law  commits  to  school  trustees  the 
exclusive  right  to  judge  of  what  supplies  are  necessary  and 
proper  for  the  use  of  the  schools,  persons  who  contract  with 
the  trustee  are  bound  to  take  notice  that  he  is  a  public  agent, 
who  can  exercise  only  such  power  in  the  \yay  of  contracting 
debts  as  is  conferred  upon  him  by  law.  Persons  who,  before 
delivering  supplies  contracted  for,  accept  an  obligation  which 
purports  to  bind  the  corporation  for  a  debt  which  they  know 
it  does  not  owe,  and  which  contains  recitals  upon  its  face 
which  both  parties  know  are  untrue,  take  the  chance  that  all 
the  conditions  exist  which  are  necessary  to  confer  authority 
upon  the  township  trustee  to  contract  a  debt  {Middleton  v, 
Greeson,  106  Ind.  18) ;  or  that  the  township  trustee,  who  has 
contracted  for  supplies  which  his  township  did  not  need,  may 
yet  repent  and  refuse  to  accept  goods  which  were  ordered  in 
violation  of  his  duty  as  a  public  officer.     If  the  township. 


NOVEMBER  TERM,  1887.  213 

Boyd  V,  Mill  Creek  School  Township. 

through  its  proper  officer,  refuses,  as  it  should,  to  accept 
goods  contracted  for  uuder  such  circumstances,  which  if  ac- 
cepted would  or  might  create  an  unauthorized  debt,  the  cor- 
poration can  not  be  held  liable. 

It  is  specially  found  that  the  township  did  not  receive  or 
use  the  supplies,  and  that  the  agent  of  the  railroad  company 
notified  the  plaintiff  ^s  assignor  of  the  refusal  of  the  corpora- 
tion to  accept  the  goods.  It  was  not  necessary  for  the  town- 
ship to  tender  back  or  offer  to  return  property  which  it  had 
never  received.  We  recognize  the  doctrine  that  a  delivery 
by  a  vendor  to  a  railroad  company  may,  under  some  circum- 
stances, constitute  a  sufficient  delivery  to  the  purchaser,  but 
it  is  not  such  a  delivery  as  is  required  to  make  a  school  town- 
ship liable  upon  a  contract  which  the  trustee  had  no  authority 
to  make.  In  such  a  case  the  liability  of  the  township,  if  it 
is  liable  at  all,  grows  out  of  the  actual  acceptance  and  appro- 
priation of  the  goods.  This  feature  being  absent,  and  it  not 
appearing  that  the  trustee  had  observed  the  conditions  which 
conferred  upon  him  the  power  to  contract  a  debt  binding  on  the 
township,  every  element  necessary  to  make  the  township  liable 
is  absent  from  the  present  case. 

The  special  findings  affirmatively  show  that  they  in  no 
manner  rest  upon  the  issue  presented  by  the  fourth  paragraph 
of  answer.  Whatever  we  might  conclude,  therefore,  as  to  the 
propriety  of  the  ruling  on  the  demurrer  to  that  paragraph, 
the  result  must  in  the  end  be  the  same. 

In  a  case  like  the  present,  where  no  supplies  were  needed, 
and  none  were  accepted  by  the  township,  the  party  seeking 
to  enforce  a  contract  against  the  townsliip  for  a  debt  con- 
tracted by  the  township  trustee  takes  the  burden  of  showing 
that  all  the  conditions  existed  which  conferred  authority  upon 
the  trustee  to  contract  tlie  debt,  or  that  tlie  situation  is  such 
as  to  make  the  corporation  liable  notwithstanding  its  refusal 
to  a(^eept  the  goods. 

The  judgment  is  affirmed,  with  costs. 
•    Filed  March  28,  1888. 
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12B    48  Common  Schools. — School- Houses, —  Location, — Discretion  of  Ti-udee, — The 

114  914  question  as  to  where  township  school-houses  shall  be  located,  and  when 

m   214  ^^^^  shall  be  acquired  for  tliat  purpose,  is  left  by  the  statute  to  the 

155_157|  sound  discretion  of  the  trustee.    Section  4517,  B.  S.  1881. 

V&  iin  ^AME. — Appeal  to  County  Superintendent. —  Upon   an   application   by  the 

114^214  trustee  to  the  circuit  court  to  acquire  land  for  school-house  purposes, 

164^87  questions  respecting  the  location  selected  are  not  triable.     The  method 

165  378  ^^  trying  such  questions  is  by  appeal  to  the  county  superiutendent,  as 
'^     ^  provided  in  section  4537,  R.  S.  1881. 

166  140> 


From  the  Clinton  Circuit  Court. 

J.  C.  Suit,  for  appellant. 

J.  V.  Kent  and  J.  \V.  Merritt,  for  appellee. 

Elliott,  J. — The  appellee,  as  trustee  of  Washington 
township,  Clinton  county,  filed  his  petition  in  the  Clinton 
Circuit  Court  representing  that  it  was  necessary  to  acquire  a 
parcel  of  land  owned  by  the  appellant,  for  the  purpose  of 
building  a  school-house  upon  it,  and  praying  that  appraisers 
be  appointed  to  assess  the  value  of  the  land.  Notice  was 
issued  and  served  upon  the  appellant.  He  appeared  and 
moved  to  reject  the  petition,  but  his  motion  was  overruled. 

The  trial  court  did  not  err  in  overruling  the  appellant's 
motion.  The  question  as  to  where  school-houses  shall  be 
located,  and  when  land  shall  be  acquired  for  the  puri)08e  of 
building  school-houses,  is  one  to  be  determined  by  the  school 
trustee  'in  the  exercise  of  the  discretionary  authority  with 
which  the  statute  clothes  him.  The  law  confers  a  very  broad 
discretion  upon  the  trustee,  for  it  provides  that  "Whenever,  in 
the  opinion  of  the  trustees  of  school  corporations  or  of  the 
township  trustee  of  any  township  in  this  State,  it  shall  be 
considered  necessary  to  purchase  any  real  estate  on  which  to 
build  a  school-house,"  he  may  file  a  petition  and  secure  the 
appointment  of  appraisers.     R.  S.  1881,  section  4517.     A 
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statute  could  hardly  be  more  comprehensive  thau  the  one 
under  mention,  and  as  a  discretion  is  conferred  upon  the 
trustee  the  court  can  not  control  its  exercise.  City  of  Ko- 
komo  V.  Mahaiiy  100  Ind.  242;  Weaver  v.  Templin,  113 
Ind.  298,  and  cases  cited;  State,  ex  re/.,  v.  Shemian,  90 
Ind  123. 

It  is  probably  true  that  courts  might  prevent  an  abuse  of 
the  discretion  vested  in  the  school  authorities,  but  conceding 
this,  still  the  appellant  can  not  prevail,  for  he  is  not  in  a 
situation  in  such  a  proceeding  as  this  to  attack  the  decision 
of  the  trustee,  nor,  indeed,  does  he  show  any  abuse  of  dis- 
cretion, even  if  he  were  in  a  situation  to  attack  the  judg- 
ment of  the  trustee.  But  we  do  not  think  the  appellant  can 
here  attack  the  judgment  of  the  trustee,  for  the  law  does  not 
provide  for  the  trial  of  any  such  question  on  an  application 
of  the  trustee  to  acquire  land  for  the  purpose  of  erecting  a 
school-house  upon  it ;  on  the  contrary,  the  method  of  trying 
such  questions  is,  as  the  statute  expressly  provides,  by  appeal 
to  the  county  superintendent.  R.  S.  1881,  section  4537; 
State,  ex  reL,  v.  Sheiinan,  supra. 

The  policy  of  the  school  laws  is  to  leave  with  the  school 
authorities  the  decision  of  all  such  questions  as  those  pre- 
sented by  this  record.  It  is  obvious  that  great  ihjary  might 
result  if  questions  respecting  the  location  of  school-houses 
and  of  providing  school  facilities  should  be  made  matters  for 
trial  by  jury,  and  to  avoid  this  result  and  to  prevent  confu- 
sion these  questions  have  been  wisely  committed  to  the  offi- 
cers charged  by  law  with  the  management  of  our  school 
system.  It  is  evident  that,  in  such  matters  as  this,  much 
must,  of  necessity,  always  be  left  to  the  discretion  of  the 
public  officers,  and  much  is  by  the  statute  committed  to  their 
discretion.  It  is  a  familiar  rule,  as  we  have  already  sug- 
gested, that,  where  a  discretion  is  conferred  upon  a  public 
officer,  a  court  can  not  substitute  its  judgment  of  the  expe- 
diency or  wisdom  of  an  act  for  that  of  the  officer  selected 
by  law. 
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The  exceptions  to  the  report  of*  the  appraisers  present  no 
questions  that  the  circuit  court  could  try,  for  they  go  only  to 
the  question  of  the  expediency  and  necessity  for  locating  the 
school-house  on  the  land  selected  by  the  trustee. 

The  filing  of  the  petition  by  the  trustee  was  sufficient  evi- 
dence of  his  decision  that  it  was  necessary  to  locate  the  school- 
house  on  the  land  he  sought  to  acquire  under  the  statute* 

Judgment  affirmed. 

Filed  March  23, 1888. 


No.  14,282. 

The  Stat^  v,  Adamson. 

Criminal  Law. — Embezzlement. — Adrnhnstralor, — Demand. — ^The  refusal  of 
a  defaulting  administrator  to  pay  to  the  sui-eties  on  his  bond,  upon  a  de- 
mand made  by  theiii,  money  which  tliey  have  been  compelled  to  pay  in 
settlement  of  his  defalcation,  does  not  render  him  guilty  of  embezzle- 
ment under  section  1952,  R.  S.  1881. 

Same. — By  Whom  Demand  MvaI  be  Made. — To  constitute  embezzlement 
under  such  statute,  the  demand  for  an  accounting,  if  made  by  an  indi- 
vidual, must  be  made  bv  or  for  one  to  whom  moncv  is  due  from  the  ad- 
ministrator  as  such,  the  statute  having  reference  wholly  to  the  admin- 
istrator in  his  relation  to  those  interested  in  the  estate,  and  for  whom 
he  is  acting  in  the  capacity  of  trustee. 

Same. — Flight  and  Concealment. — The  fact  that  the  defaulting  administra- 
tor absents  and  conceals  himself,  so  that  his  successor  in  the  trust  can 
not  make  a  demand  upon  him,  does  not  enable  his  sureties  to  make  the 
demand  which  will  render  him  guilty  of  embezzlement. 

From  the  Lawrence  Circuit  Court. 

S.  B,  LovCf  Prosecuting  Attorney,  for  the  State. 

ZoLi.ARS,  J. — An  affidavit  and  informatiou  was  filed  against 
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the  appellee,  based  upon  section  1952,  R.  S.  1881,  which,  so 
far  as  material  here,  is  as  follows  :  "  Whoever,  being  the  ad- 
ministrator of  the  estate  of  a  decedent,  or  the  executor  of  a 
last  will,  or  guardian  of  any  minor  or  insane  person,  or  trustee 
or  other  person  acting  in  any  fiduciary  capacity,  without  good 
cause,  fails  or  refuses,  when  legally  required  by  the  proper 
person  or  authority,  to  account  for  or  pay  over  to  such  per- 
son or  persons  as  may  be  lawfully  entitled  to  receive  the 
£ame,  any  money,  choses  in  action,  or  other  property  which 
may  have  come  into  his  hands  by  virtue  of  his  office,  duty, 
or  trust,  shall  be  deemed  guilty  of  embezzlement,  and,  upon 
conviction  thereof,  shall  be  imprisoned,^'  etc. 

It  is  charged  in  the  affidavit  and  information  that  appellee 
was  appointed  administrator  of  the  estate  of  James  C.  Skeen, 
and  acted  as  such  until  the  7th  day  of  October,  1885,  at 
which  time  he  resigned  his  trust,  and  Edward  F.  Allen  was 
appointed  his  successor;  that  during  the  time  appellee  was 
acting  as  such  administrator,  under  a  proper  order  of  the 
court,  he  sold  land  belonging  to  the  decedent  for  the  purpose 
of  getting  money  with  which  to  pay  debts  against  the  estate ; 
that  he  received  for  said  land  the  sum  of  nine  hundred  dollars ; 
that  prior  to,  and  in  order  to  procure,  the  order  of  sale,  he 
filed  a  bond  in  the  sum  of  $2,500,  conditioned  as  required  by 
law,  with  Mosley  S.  Armstrong,  upon  whose  affidavit  the. 
information  is  based,  and  Wallace  Craig,  as  sureties,  which 
bond  was  approved  by  the  court;  that  appellee  wholly  failed 
to  pay  over  to  his  successor,  Allen,  or  to  any  other  person, 
the  money  thus  received,  but  on  the  30th  dav  of  May,  1885, 
fled  from  the  State,  and  did  not  return  until  June,  1886,  in 
the  meantime  keeping  himself  so  concealed  that  no  process 
could  be  served  upon  him,  and  so  that  Allen,  his  successor, 
could  not  make  a  demand  upon  him  for  the  money  which  he 
had  thus  received  ;  that,  during  his  absence  and  concealment, 
Allen,  as  such  administrator, "collected  from  the  sureties  the 
full  amount  thus  due  from  appellee  ;  that  prior  to  the  making 
and  filing  of  the  affidavit  and  information,  Craig,  one  of  the 
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sureties,  made  a  demand  upon  appellee  to  pay  over- to  the 
sureties  the  amount  which  they  had  thus  paid  to  Allen,  and 
that  he  unlawfully  and  fraudulently  refused  to  pay  over  the 
same  to  the  sureties,  or  to  Allen,  or  to  any  other  person  law- 
fully entitled  or  authorized  to  receive  the  same,  etc. 

Embezzlement  in  this  State  is  purely  a  statutory  crime,  and 
hence,  in  order  that  an  indictment  or  information  for  that  of- 
fence may  be  sufficient,  facts  must  be  charged  which  will 
bring  the  case  within  the  terms  of  the  statute. 

Under  the  above  statute,  a  simple  failure  on  the  part  of  an 
administrator  to  pay  over  money  to  the  person  or  persons 
who  maybe  entitled  to  it,  does  not  render  him  guilty  of  em- 
bezzlement. In  order  that  he  may  be  thus  guilty,  the  failure 
and  refusal  must  be  "  when  legally  required  by  the  proper 
person  or  authority."  See  Wright  v.  People,  61  111.  382.  The 
requirement,  too,  must  be  to  account  for  or  pay  over  to  "  such 
person  or  persons  as  may  be  lawfully  entitled  to  receive  "  the 
money,  etc.  And  the  money  to  be  accounted  for  and  paid 
over  must  be  money  belonging  to  the  estate,  and  which  the 
administrator,  as  such,  holds  in  trust  for  the  creditors  or  dis- 
tributees of  the  estate.  The  "  proper  person,^'  when  the  re- 
quirement to  account  for  and  pay  over  money,  etc.,  is  by  an 
individual,  evidently,  is  the  person,  or  some  one  acting  in  his 
behalf,  to  whom  the  money  is  due  from  the  administrator  as 
administrator.  In  short,  the  statute  has  reference  wholly  to 
the  administrator  in  his  relation  to  those  interested  in  the  es- 
tate, and  for  whom  he  is  thus  acting  in  the  capacity  of  trustee. 
And  in  addition  to  the  bonds  required  by  law  of  an  admin- 
istrator, the  statute  above  was,  doubtless,  intended  as  an  ad- 
ditional means  of  promoting  promptness  and  honesty  in  the 
settlement  of  estates. 

The  sureties  upon  his  bonds  are  interested  that. he  shall  act 
honestly,  but  they  have  no  interest  in  the  estate.  As  to  them, 
he  is  not  acting  in  the  capacity  of  trustee.  They  are  not 
entitled  to  receive  from  him  any  money  or  other  property 
^^  whii'ii  may  have  come  into  his  hands  by  virtue  of  his  office. 
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duty,  or  trust."  They  may,  by  a  proper  proceeding,  be  so 
released  from  the  obligations  of  the  bond  as  to  escape  liability 
on  account  of  future  omissions  or  misfeasance  on  the  part  of 
the  administrator,  but  they  can  not,  by  any  demand  u})on  or 
requirement  of  him,  render  him  guilty  of  embezzlement  under 
the  above  statute.  He  owes  the  duly  to  them  which  any 
other  principal  owes  to  his  sureties,  and  nothing  more.  His 
refusal  to  repay  to  them  the  amount  which  they  have  been 
compelled  to  pay  in  settlement  of  his  defalcation  is  a  moral 
and  reprehensible  wrong,  but  it  is  not  a  punishable  crime 
under  the  statute. 

In  this  case  no  demand  upon  or  requirement  of  appellee 
has  been  made  by  the  present  administrator,  nor  by  any  other 
proper  person  or  authority.  The  only  domand  made  was  a 
demand  by  one  of  the  sureties  to  repay  to  them  the  amount 
>vhich  they  were  compelled  to  pay  in  settlement  of  the  amount 
which  he  received  upon  the  sale  of  the  land.  The  fart  that 
appellee  was  absent  and  secreted  himself,  so  that  the  present 
administrator  could  not  make  a  demand  upon  him,  does  not 
enable  the  sureties  to  make  the  demand  which  will  render 
him  guilty  of  eml>ezzlement.  i 

It  may  Be  that  the  statute  ought  to  be  so  amended  as  to 
cover  a  case  like  this,  but  the  courts  must  construe  the  stat- 
ute as  it  comes  from  the  Legislature.  Under  the  statute  and 
the  facts  stated  in  the  affidavit  and  information,  we  feel  con- 
strained to  hold  that  the  affidavit  and  information  were  prop- 
erly quashed. 

Judgment  affirmed. 

Filed  March  24, 1888 ;  petition  for  a  rehearing  overruled  March  29, 1888. 
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No.  12,708. 

Stafford  v.  Cronkhite  et  al. 

Real  Estate. — Aeticn  to  Recover. — New  Trial  cls  of  Right. — Failure  to  Enter 
Order  Chanting  Upon  Order-Book, — Estoppel. — Where  the  defendant  in  an 
action  to  recover  real  estate,  against  whqm  judgment  has  been  reudered> 
applies  for  a  new  trial  as  of  right  under  section  1064,  B.  S.  1881,  duly 
complies  with  all  the  requirements  of  such  statute,  and  at  a  subsequent 
term,  it  being  assumed  that  a  new  trial  has  been  granted,  the  parties 
appear,  and  the  cause  is  again  tried,  resulting  in  a  judgment  for  the  de- 
fendant, such  judgment  is  a  bar  to  a  subsequent  action,  based  upon  the 
first  judgment,  to  recover  the  possession  of  the  real  estate,  although 
there  is  no  entry  upon  the  order-book  of  the  court  showing  the  granting 
of  the  new  trial  and  the  vacation  of  the  original  judgment 

From  the  Warren  Circuit  Court. 

J,  McCabe  and  E,  F,  McCabe,  for  appellant. 
W.  L.  Rabourn  and  H.  H.  StUwelly  for  appellees. 

HowK,  J. — In  this  case,  appellant,  Emraa  Stafford,  and 
John  Trimble,  as  plaintiffs,  sued  appellees,  Josephus  and  Au- 
gustus Cronkhite,  as  defendants,  in  a  complaint  of  two  par- 
agraphs, to  recover  the  possession  of  certain  real  estate,  par- 
ticularly described,  in  Warren  county.  In  the  first  paragraph, 
plaintiffs  alleged  that  they  were  the  equitable  owners  and 
entitled  to  the  possession  of  such  real  estate ;  and  in  the  sec- 
ond paragraph  of  their  complaint,  they  averred  that  they 
were  the  owner-^  in  fee  simple  and  entitled  to  the  possession 
of  the  same  real  estate. 

Defendants  jointly  answered  in  three  paragraphs,  as  fol- 
lows: 1.  A  general  denial  of  the  complaint.  2.  Plaintiffs' 
cause  of  action  did  not  accrue  within  twenty  years  last  past 
prior  to  the  commencement  of  this  suit.  And  3.  A  former 
adjudication. 

Defendant  Augustus  Cronkhite  filed  his  separate  cross- 
complaint  herein,  praying  the  court  to  quiet  his  title  to  the 
real  estate  in  controversy  herein  against  the  false  claims 
thereto  of  the  plaintiffs. 
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Plaintiffs  jointly  answered  such  cross-complaint  by  a  gen- 
eral denial  thereof.     Afterwards,  plaintiff  John  Trimble  re-  • 
fused  to  join  in  the  prosecution  of  this  suit,  and  filed  his 
written  dismissal  thereof. 

The  issues  joined  were  submitted  to  the  court  for  final 
hearing,  and  the  court  found  generally  for  the  defendants, 
and  specially  for  defendant  Augustus  Cronkhite,  as  to  the 
issues  joined  on  his  cross-complaint ;  and  over  the  separate 
motion  of  plaintiff  Emma  Stafford  for  a  new  trial,  the  court 
finally  adjudged  and  decreed  that  plaintiffs  take  nothing  by 
their  suit  herein,  that  the  title  of  defendant  Augustus  Cronk- 
hite in  and  to  the  real  estate  in  controversy  herein  be  for- 
ever quieted  as  against  the  plaintiffs,  and  that  defendants  re- 
cover of  plaintiffs  their  costs  herein  expended,  taxed  at,  etc. 

The  first  error  complained  pf  here,  on  behalf  of  plaintiff. 
Emma  Stafford,  is  the  overruling  of  her  separate  motion  for 
a  new  trial.  In  this  motion,  she  assigned  a  number  of  causes 
for  such  new  trial ;  but  the  cause  upon  which  her  learned 
counsel  seem  to  place  their  chief  reliance,  for  the  reversal  of 
the  judgment  below  is  thus  assigned  in  her  motion,  namely: 
"  Error  of  law  in  this,  to  wit :  Because  the  court  erred  in 
overruling  the  plaintiffs  objection  to  the  introduction  in 
evidence  of  a  motion  for  a  new  trial,  as  a  matter  of  right, 
the  bond  for  costs,  the  affidavit  of  non-residence,  the  proof 
of  publication  of  notice,  the  summonses  and  returns  thereon, 
and  the  order-book  entries  in  said  cause  No.  2443,  other 
than  those  introduced  by  plaintiff.^' 

It  is  shown  by  the  bill  of  exceptions,  which  is  properly  in 
the  record,  that  the  plaintiff  objected  to  the  introduction  of 
the  evidence  recited  in  the  cause  for  a  new  trial  above 
quoted,  and  to  each  separate  portion  of  such  evidence,  "  on 
the  ground  that  the  same  was  irrelevant  and  incompetent,  be- 
cause the  said  evidence  nowhere  shows  an  order  of  said  court 
vacating  the  judgment  rendered  in  favor  of  plaintiffs  in  said 
cause,  nor  any  order  of  court  granting  a  new  trial  of  said 
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cause  No.  2443,  but  the  court  overruled  said  objections,  and 
the  plaintiff  excepted  to  said  ruliug  of  the  court." 

Plaintiff's  evidence  in  the  case  at  bar  tended  to  prove  that 
on  the  29th  day  of  April,  1881,  Jesse,  John  A.  and  Helen 
M.  Trimble,  and  Josephine  Hedges  commenced  an  action  in 
the  court  below  against  said  Josephus  Cronkhite  to  recover 
possession  of  tlie  same  real  estate  now  in  controversy ;  that, 
in  that  action,  Josophus  Cronkhite  appeared  and  answered 
by  a  general  denial  of  the  complaint;  that  the  action  was 
then  continued  from  term  to  term  of  the  court  below  until 
its  June  term,  1883,  when  the  trial  of  the  cause  by  the  court 
resulted  in  a  finding  and  judgment  in  favor  of  the  plaintiffs 
and  against  defendant  therein  for  the  recovery  of  such  real 
estate  and  the  costs  of  suit;  that  on  June  8th,  1880,  Jesse 
Trimble  conveyed  all  his  interest  in  the  real  estate  now  in 
controversy  to  Elizabeth  Trimble  by  his  quitclaim  deed,  re- 
corded July  12th,  1882,  in  the  recorder\s  office  of  Warren 
county  ;  that  said  Josephine  Hedges,  nee  Trimble,  and  lu^r 
husband,  Dennis  Hedges,  conveyed  the  real  estate  now  in 
controversy  to  James  McCabe  by  quitclaim  deed,  dated  De- 
cember 23d,  1881,  and  recorded  July  12th,  1882,  in  the 
proper  recorder's  office  ;  that  on  November  4th,  1881,  Henry 
Trimble  conveyed  his  interest  in  the  real  estate  now  in  con- 
troversy  to  James  McCabe,  by  deed  recorded  December  9th, 
1881,  in  the  proper  recorder's  office ;  that  on  September  29th, 
1883,  Jesse  Trimble  conveyed  his  interest  in  such  real  estate 
to  Emma  Stafford,  by  deed  recorded  October  15th,  1883,  in 
the  proper  recorder's  office;  that  on  March  9th,  1882,  James 
McCabe  and  wife  conveved  all  his  interest  in  such  real  estate 
to  Elizabeth  J.  Trimble,  by  deed  recorded  July  12th,  1882, 
in  the  proper  recorder's  office;  and  that  said  Elizabeth  J. 
Trimble  died  in  1882,  and  before  the  commencement  of  this 
suit,  leaving  as  her  only  heirs  at  law  Jesse  Trimble,  her  hus- 
band, and  said  Emma  Stafford,  the  plaintiff  in  this  action. 
And  here  plaintiff  rested  her  case. 

It  is  very  clear,  we  think,  that  plaintiff's  evidence  herein, 
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the  substance  of  which  we  have  given,  depends  entirely  for 
its  sufficiency  to  authorize  and  sustain  a  finding  in  her  favor 
upon  the  validity  of  the  judgment  which  she  put  in  evidence. 
If,  as  defendants  claim,  that  judgment  was  vacated,  and,  in  a 
subsequent  trial  of  that  action,  granted  as  a  matter  of  right, 
defendant  Josephus  Cronkhite  recovered  judgment  therein, 
it  is  manifest  that  plaintiff  Emma  Stafford  could  not  pos- 
sibly recover  upon  the  evidence  in  this  case.  She  had  the 
burden  of  the  issues  joined  on  her  complaint  herein,  and,  in 
such  an  action  as  this,  she  must  recover,  if  at  all,  u\h)u  the 
strength  of  her  own  title  ;  and  the  weakness  of  defendants^ 
title,  or  their  want  of  title,  will  afford  plaintiff  no  ground 
for  recovery.  Shipley  v.  Shook,  72  Ind.  511 ;  Castor  v.  Jones, 
107  Ind.  283 ;    Walker  v.  Hill,  111  Ind.  223. 

The  question  for  decision,  then,  may  be  thus  stated  :  Does 
the  defendants'  evidence,  on  the  trial  of  this  cause,  fairly 
show  that  the  first  judgment  in  the  former  action  was  vacated 
and  set  aside  upon  defendant's  application  for  a  new  trial  as 
a  matter  of  right,  and  that  the  court  below  and  the  parties  on 
both  sides,  in  the  belief  that  such  new  trial  had  been  granted, 
and  without  objection  from  any  one,  subsequently  re-tried 
the  issues  in  such  former  action,  and  that  such  re-trial  re- 
sulted in  a  finding  and  judgment  for  defendant  therein  ?  Or 
(stating  the  question  differently),  upon  the  showing  made  by 
defendants'  evidence  in  regard  to  the  first  judgment  in  the 
former  action,  can  the  plaintiff  be  heard  to  claim  in  this  ac- 
tion that  such  first  judgment  was  not  vacated  by  the  court 
below,  and  a  new  trial  granted  as  a  matter  of  right  to  the  de- 
fendant in  such  former  action  ?  We  are  of  opinion  that  the 
first  of  the  questions  stated  must  be  answered  in  the  affirm- 
ative, while  the  last  question  stated  must  be  answered  in  the 
negative. 

The  exact  date  of  the  first  judgment  in  the  former  action 
is  not  given,  but  plaintiff's  evidence  indicates  that  it  was 
rendered  on  the  thirteenth  day  of  the  June  term,  1883,  of 
such  court.     The  evidence  introduced  by  defendants  herein. 
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in  relation  to  such  former  action^  was  precisely  the  same  as 
that  introduced  by  plaintiffs^  from  the  commencement  of  such 
action  down  to  and  including  the  first  judgment  therein.  De- 
fendants then  gave  evidence  which  tended  to  prove  that 
shortly  after  the  rendition  of  such  first  judgment,  to  wit,  on 
the  7th  day  of  July,  1883,  the  defendant,  Josephus  Cronk- 
hite, filed  in  the  court  below  in  such  former  action  his  written 
motion  for  a  new  trial  therein  as  a  matter  of  right,  and  that 
with  such  motion  he  also  filed,  at  the  same  time,  his  written 
undertaking,  with  surety,  that  he  would  pay  all  costs  and 
damages  which  should  be  rendered  against  him  in  such  ac- 
tion;  that  at  the  ensuing  October  term,  1883,  the  court  be- 
low ordered  that  notice  be  issued  to  the  plaintiffs  in  such 
action,  returnable  on  the  first  day  of  the  next  term,  and  the 
cause  was  continued ;  that  at  the  January  term,  1884,  the 
parties  appeared  by  their  counsel,  and,  after  sundry  orders 
had  been  made  in  the  case,  one  of  which  was  on  plaintiff' 
motion,  the  cause  was  again  continued ;  and  that  at  the 
March  term,  1884,  the  parties  again  appeared,  and,  after 
plaintiffs  had  made  sundry  motions,  and  had  saved  exceptions 
to  the  rulings  thereon,  the  cause  was  again  tried  by  the  court, 
and  a  finding  was  made  for  defendant,  and,  over  plaintiffs' 
motion  for  a  new  trial  for  cause,  and  their  exceptions  saved, 
the  court  finally  adjudged  in  such  former  action  that  the 
plaintiffs  therein  take  nothing  by  their  suit,  and  that  defend- 
ant recover  of  them  his  costs,  taxed,  etc. 

In  section  1064,  R.  S.  1881,  it  is  provided  as  follows: 
^'  The  court  rendering  the  judgment,  on  application  made 
within  one  year  thereafter  by  the  party  against  whom  judg- 
ment is  rendered,  his  heirs,  assigns,  or  representatives,  and 
on  the  applicant  giving  an  undertaking,  with  surety  to  be 
approved  by  the  court  or  clerk,  that  he  will  pay  all  costs  and 
damages  which  shall  be  recovered  against  him  in  the  action, 
shall  vacate  the  judgment  and  grant  a  new  trial." 

The  evidence  introduced  by  defendants  on  the  trial  of 
this  cause,  the  substance  of  which  we  have  given,  shows  very 
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clearly  that  within  one  year  after  the  rendition  of  the  first 
judgment,  in  the  former  action,  the  defendant  Joseph  us 
Cronkhite  complied  strictly  and  literally  with  the  statutory 
provisions  above  quoted.  This  having  been  done,  the  court 
below  had  no  discretion.  The  statute  is  mandatory,  and 
made  it  the  imperative  duty  of  the  court  to  vacate  its  first 
judgment  and  grant  a  new  trial.  We  think  the  evidence 
introduced  by  defendants  fairly  showed  that  the  court,  in 
com2)liauce  with  its  statutory  duty,  did  vacate  its  first  judg- 
ment and  did  grant  the  defendant  in  the  former  action  a  new 
trial  as  of  right,  although  it  does  not  appear  that  any  entry 
of  such  action  of  the  court  was  made  upon  its  order-book. 
It  is  apparent,  however,  from  the  defendants'  evidence,  that 
the  court  below,  and  the  parties  on  both  sides,  and  their  re- 
spective counsel,  acted  upon  the  assumption  throughout  that 
the  first  judgment  had  been  vacated,  and  a  new  trial  as  of 
right  had  been  granted.  The  plaintiff  in  the  case  under 
consideration  claims  title  to  the  land  in  controversy  through 
and  under  the  plaintiffs  in  the  forme/'  action,  and  the  second 
judgment  in  that  action  is  valid,  binding  and  conclusive 
upon  the  plaintiffs  therein,  and  upon  the  plaintiff  herein  who 
derives  her  title  from  them.  We  are  of  .opinion  that  plain- 
tiff Emma  Stafford  can  not  be  heard  to  claim  in  this  action 
that  the  first  judgment  in  the  former  action  was  not  vacated 
by  the  court  below,  and  a  new  trial  as  of  right  granted  to 
the  defendant  therein,  or  to  dispute  the  validity  of  the  sec- 
ond judgment  rendered  in  such  action.  The  court  did  not 
.err,  we  think,  either  in  admitting  the  evidence  complained 
of  or'in  overruling  plaintiff's  motion  for  a  new  trial  herein. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  31, 1888. 

Vol.  114.— 16 
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188    79       Barton  v.  The  Enterprise  Loan  and  Building  Asso- 
ciation. 

Building  Associations.  —  Dissoltilion. —  Unredeemed  aS/ocA.  —  Where  it  is 
provided  in  the  articles  of  association  of  a  building  association  that  it 
shall  continue  in  operation  eight  years,  unless  it  shall  sooner  have  suffi* 
cient  funds  to  pay  its  debts  and  redeem  its  stock,  a  resolution  dissolv- 
ing the  association  before  the  time  limited,  without  the  consent  of  the 
shareholders,  and  with  unredeemed  stock  outstanding,  is  without  effect. 

Same. — Aaxets.  —  Mortgages. —  When  not  Enforceable.— Receiver.— Where,  by 
the  agreement  of  all  the  shareholders,  the  money  advanced  to  members 
is  to  be  theirs  absolutely,  if  they  pay  all  dues  and  interest  and  agree  to 
take  the  amounts  so  advanced  in  full  for  their  stock,  the  conditions 
being  fulfilled,  mortgages  executed  by  them  are  not  enforceable,  and  do 
not  constitute  assets  of  the  association;  and  where  there  are  no  assets 
for  distribution,  a  receiver  will  not  be  appointed. 

From  the  Waba.sh  Circuit  Court. 

J.  T.  Alexander,  J.  M,  Hatfield,  W.  G.  Sayre  and  3L  Goody 
for  appellant. 

A.  Heaa,  C.  Cowgill,  H.  B.  Shiveley  and  C.  E.  Cowgill,  for 
appellee. 

Elliott,  J. — The  appellee  is  an  incorporated  Building, 
Loan  Fund  and  Savintrs  Association,  existing  under  articles 
of  association  filed  on  the  31st  day  of  July,  1879.  Article 
4  of  the  organic  instrument  provides  that  "  This  associa- 
tion shall  continue  in  operation  eight  years,  unless  the  fund» 
of  the  association  shall  be  sufficient  to  pay  all  its  debts  and 
to  redeem  all  its  stock  in  a  shprter  time.'^  One  thousand 
shares  of  stock  were  issued,  and  all  redeemed  before  Julv 
18th,  1887,  except  thirty-ei<rht.  The  appellee  was  the  owner 
of  one  of  these  shares.  On  the  18th  dav  of  Julv,  1887,  a 
resolution  was  passed  declaring  the  corporation  dissolved. 
This  resolution  recites  that  there  was,  at  that  time,  $399.83 
in  the  hands  of  the  treasurer,  and  it  made  provision  for 
dividing  that  sum  amonp:  the  thirty-eight  shareholders  whose 
stock  had  not  been  redeemed.     These  shareholders  had  made 
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niiiety-six  monthly  paymeDts  of  $1  on  each  share.  Under 
the  arrangement  proposed  by  the  resolution,  the  appellant 
would  receive  $10.53  as  his  share  of  the  assets  of  the  cor- 
poration, while  the  holders  of  the  redeemed  shares,  those 
who  had  received  loans  on  their  stock,  would  each  receive 
$142.67. 

The  appellant's  position  is,  that  the  resolution  declaring 
the  corporation  dissolved  was  nugatory,  and  that  it  must 
continue  in  existence  until  its  business  is  wound  up  as  the 
statute  provides. 

We  concur  with  the  appellant  in  the  opinion  that  the  arti- 
cle we  have  copied  from  the  articles  of  association  did  not 
authorize  the  corporation  to  close  its  existence  short  of  eight 
vt'ars,  unless  all  stock  was  redeemed  at  its  value.  We 
think  it  clear  that  the  corporation  could  not  dissolve  itself 
by  its  own  resolution  until  that  period  had  expired,  unle>s 
all  the  shareholders  convseuted  to  the  dissolution.  The  char- 
ter of  the  corporation  is  embodied  in  the  articles  of  as.socia- 
tion,  and  those  articles  can  not  be  changed  without  the 
unanimous  consent  of  shareholders  who  have  vested  rii^hts. 
Bergman  v.  St.  Paul,  etc.,  Ass^n,  29  Minn.  275 ;  Endlich 
Law  of  Building  Associations,  section  479.  We  conclude 
without  hesitation  that  the  resolution  of  July  18th  was  not 
effective. 

A  further  question  remains:  Does  the  complaint  entitle  the 
appellant  to  a  receiver?  If  there  are  no  assets  except  those 
which  it  is  proposed  to  distribute  to  the  appellant  and  the 
other  thirty-seven  shareholders  to  whom  money  has  not  been 
advanced,  a  case  is  not  made  for  the  appointment  of  a  re- 
ceiver. Whether  there  are  such  assets  depends  upon  the 
character  of  the  mortgages  taken  for  money  advanced  to 
shareholders.  If  tlie  piortgages  are  regarded  as  made  to  se- 
cure loans  which  those  shareholders  can  be  compelled  to  pay, 
then  there  are  assets  which  should  be  made  available  and  dis- 
tributed. If  they  are  not  loans,  and  not  collectible,  then 
there  are  no  assets  to  be  distributed,  and  there  is  no  necessity  for 
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appointing  a  receiver.  To  determine  this  question,  it  is  neces- 
sary to  examine  the  statute  and  the  plan  upon  which  the 
business  was  conducted  under  the  by-laws  of  the  corporation. 
The  statute  provides  that  loans  may  be  made  to  shareholders 
at  a  rate  of  interest  not  exceeding  ten  per  centum  per  annum  ; 
that  the  money  shall  be  offered  in  open  meeting  and  awarded 
to  the  shareholder  bidding  the  highest  premium.  It  also  pro- 
vides that  the  by-laws  shall  prescribe  the  manner  of  award- 
ing loans  and  the  rate  of  interest.     R.  S.  1881,  section  3416. 

Under  the  by-laws  adopted,  this  corporation,  from  the  time 
of  its  organization,  as  the  verified  answer  avers,  pursued  this 
plan :  At  each  monthly  meeting  "  the  money  in  the  treasury 
was  put  up  at  auction  with  respect  to  preference  in  advance- 
ments, and  whoever,  at  such  auction,  was  willing  to  make  the 
greatest  discount  to  the  association,  or  to  take  at  the  time  the 
least  amount  of  money  per  share  for  the  interest  that  other- 
wise he  might  have  at  the  end  of  its  term  in  the  association's 
assess — he  to  continue  to  the  end  of  the  association  in  paying 
the  prescribed  dues  and  interest  upon  his  shares  of  stock  on 
the  sum  recoverable  in  full  of  each  future  payment  of 
interest,  as  authorized  by  sections  one  and  two  of  article  14,- 
as  amended,  of  the  by-laws — was  to  receive  such  money.  The 
amount  so  paid,  provided  he  kept  up  his  dues,  met  such 
assessments  as  aforesaid,  or  paid  out  as  provided  for  in  sec- 
tions one  and  two,  as  amended,  of  article  14  of  the  by-laws, 
being  his  absolutely,  and  he  surrendering  in  consideration 
thereof  the  interest  that  otherwise  he  might  have  received  in 
the  said  association  assets." 

It  IS  also  alleged  that  all  the  stockholders  agreed  to  this 
arrangement. 

This  answer  is  by  no  means  a  model  pleading,  for  it  is' 
confused  and  obscure,  but  we  think  it  shows  with  reasonable 
certainty  that  the  shareholders  all  agreed  that  the  members 
who  took  the  money  and  paid  dues  and  interest,  and  agreed  to 
take  the  money  advanced  to  them  in  full  for  their  stock,  should 
not  be  required  to  pay  back  the  money  advanced.     Upon 
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this  theory,  it  must  be  held  that  there  were  no  assets  for  dis- 
tribution except  the  money  in  the  treasury  which  the  asso- 
ciation proposed  to  distribute.  Lister  v.  Log  Cabin,  etc., 
Ass'n,  38  Md.  115;  Eudlich  Law'of  Building  Associations, 
sections  150,  n.,  440,  492. 

We  do  not  decide  what  would  be  the  rule  if  no  such  agree- 
ment had  been  made  as  the  answer  alleges  was  made  ;  nor  do 
we  decide  what  would  be  the  effect  of  such  an  agreement  not 
acquiesced  in  by  all  the  shareholders.  We  decide  the  case 
made  by  the  record,  and  do  not  go  beyond  it.  All  that  the 
record  requires  us  to  decide  is,  that,  as  there  were  no  assets, 
the  appellant  was  not  entitled  to  have  a  receiver  appointed. 
Casoii  V.  Seldner,  77  Va.  293,  and  cases  cited ;  Hagerman 
V.  Ohio  Building,  etc.,  Ass^  25  Ohio  St.  186. 

Judgment  affirmed. 

Filed  March  27,  1888. 


No.  13,198. 

Smith  et  al.  v.  Selz  et  al. 

FRAUDUI.ENT  CONVEYANCE.— Cbwipfein^  to  Set  Aside.— Partnership  cmd  In- 
dividual Creditors, — A  complaint  by  partnership  creditors  to  set  aside,  as 
fraudulent,  a  conveyance  of  individual  property,  need  not  allege  that 
the  grantor  had  no  individual  creditors  at  the  time  the  conveyance  was 
made  and  the  suit  commenced,  such  fact  being  a  matter  of  defence. 

Same. —  When  Conveyance  Not  FraudtUent. — Where  one  receives  a  convey- 
ance of  property  from  a  fraudulent  grantor,  without  guilty  knowledge 
or  actual  fraud,  and  upon  such  terms  as  do  not  divert  it  from  the  pay- 
ment of  the  grantor^s  debts  or  inflict  substantial  injury  upon  his  cred- 
itors, such  conveyance  will  not  be  set  aside  as  even  constructively  fraud- 
ulent. 
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Same. — Agreement  of  Grantee  to  Pay  Debts  of  Grantor,— Wherey  considering 
the  exemption  to  which  the  debtor  is  entitled/ there  is  only  a  nominal 
margin  between  the  purchase-price  and  the  highest  estimated  value  of 
the  land  conveyed,  und  the  good-faith  grantee  has  assumed  to  pay  in- 
dividual creditors  of  the  grantor  an  amount  approximating  the  value 
of  the  property,  and  by  their  acceptance  has  become  personally  bound 
to  them,  the  conveyance  is  neither  fraudulent  nor  legally  injurious  to 
the  partnership  creditors  of  the  grantor,  and  will  not  be  set  aside. 

From  the  Clav  Circuit  Court. 

G,  A.  Knight  and  A.  W.  Knight,  for  appellants. 
1).  W.  Henry,  J,  D,  Early,  W.  W.  Carter,  J,  Jump  and  J, 
C  Davis,  for  appellees. 

Mitchell,  C.  J. — This  suit  was  instituted  in  the  Clay 
Circ'uit  Court  by  the  appellees,  partners  doing  business  under 
the  firm  name  of  Selz,  Schwab  &  Co.,  against  Henry  W. 
Smith  and  Casper  Rader,  on  an  account  for  goods  sold  the 
latter,  as  partners,  trading  under  the  firm  name  of  Smith  & 
Rader,  and  against  John  J.  Smith  to  set  aside  an  alleged 
fraudulent  conv'eyance  of  real  estate  made  to  him  by  Henry 
W.  Smith,  one  of  the  defendants.  There  was  a  finding  and 
judgment  for  the  plaintiffs  below  for  the  amount  of  their 
claim  against  Smith  &  Rader,  and  also  a  finding  and  decree 
by  which  the  conveyance  from  Henry  W.  to  John  J.  Smith 
was  conditionally  set  aside  and  the  land  made  subject  to  the 
payment  of  the  plaintiffs'  judgment.  Henry  W.  and  John 
J.  Smith  prosecute  this  appeal. 

There  was  no  demurrer  to  the  complaint  in  the  court  be- 
low, but  it  IS  challenged  here  as  being  insufficient  to  warrant 
the  setting  aside  of  the  conveyance  from  Henry  W.  to  John 
J.  Smith,  because  it  contains  no  averment  that  the  grantor 
had  no  individual  creditors  at  the  time  the  conveyance  in 
question  was  made  and  the  suit  commenced.  Invoking  the 
equitable  rule  which  prevails  in  the  distribution  of  the  indi- 
vidual and  partnership  property  of  partners,  when  such  prop- 
erty is  brought  under  the  jurisdiction  of  a  court  of  equity, 
the  a})pellants  contend  that,  in  the  absence  of  an  averment 
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such  as  that  mentioned  above,  the  complaint  does  not  come 
within  the  rule  declared  in  Bruker  v.  Kelsey,  72  Ind.  51, 
and  other  analogous  cases,  which  requires  that  the  pleadiiig 
show  affirmatively  a  complete  right  to  resort  to  the  laud  con- 
veyed for  the  satisfaction  of  the  plaintiffs'  debt.  Pertinent 
to  the  question  now  made,  this  court  said,  by  way  of  sugges- 
tion, in  Hardy  v.  Mitchell,  67  Ind.  485,  that  "  It  might  be 
prudent,  in  a  complaint  by  partnership  creditors  to  set  aside 
a  conveyance  of  individual  property,  to  allege  that  there  were 
no  creditors  of  the  individual;  but  whether  such  allegation  is 
essential,  or  whether  the  complaint  might  be  deemed  good 
without  it,  leaving  the  fiict  of  the  existence  of  such  creditors, 
where  such  is  the  fact,  to  be  shown  in  defence,  we  do  not  de- 
cide." Where,  as  in  the  present  case,  the  complaint  is  con- 
ceded to  be,  in  all  other  respects,  sufficient,  it  would  seem 
that  a  negative  fact,  of  the  character  insisted  upon,  which 
)f  necessity  must  lie  peculiarly  within  the  knowledge  of  his 
adversary,  need  not  be  averred  and  proved  by  the  plaintiff. 
Parties  to  a  convevance  made  and  received  with  the  con- 
fossed  purpose  of  delaying  and  defrauding  the  grantor's  cred- 
itors, may  not  insist  that  the  transaction  must  stand,  regard- 
less of  their  unlawful  design,  until  the  partnership  creditors 
shall  have  discovered  and  proved  that  the  grantor  did  not 
owe  individual  debts  to  an  amount  equal  to  the  value  of  the 
property  thus  conveyed.  To  require  the  plaintiff  to  make 
such  averment  and  proof  would  be  in  opposition  to  a  gen- 
eral rule,  and  would  also  render  it  exceedingly  difficult,  if 
not  in  many  instances  impossible,  to  reach  property  which 
had  been  conveyed  in  violation  of  the  statute  against  fraud- 
ulent conveyances. 

It  is  primarily  the  privilege  of  the  grantor,  who  knows 
whether  he  owes  individual  debts  or  not,  to  bring  the  claims 
of  his  creditors  forward  bv  wav  of  defence,  or  the  creditors  may 
themselves  become  parties  and  present  their  right  to  priority. 
Partnership  creditors  can  not  be  compelled,  however,  to 
forego  the  institution  of  any  proceedings  until  they  shall 
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have  ascertained  the  amount  of  the  grantor's  individual  lia- 
bilities. If  neither  the  grantor  nor  his  creditors  assert  the- 
claims  of  the  latter,  individual  property  conveyed  in  viola- 
tion of  the  statute  may  be  subjected  to  the  payment  of  {part- 
nership debts,  provided  all  the  other  conditions  be  shown 
which  render  a  resort  to  such  property  necessary.  It  fol- 
lows that  the  complaint  can  not  be  successfally  assailed  oq 
tJie  grounds  urged. 

The  propriety  of  the  finding  and  decree  is  challenged  a& 
not  being  sustained  by  the  facts  as  they  are  made  to  appear. 

It  should  be  observed  here,  that  the  finding  of  the  court 
was  to  the  effect  that  the  conveyance  to  John  J.  Smith  ought 
to  be  set  aside  as  being  fraudulent  and  void  as  to  the  creditors 
of  Henry  W.  Smith,  but  that  the  grantee  should  be  reim- 
bursed the  sum  of  seven  hundred  and  forty-nine  dollars,  paid 
by  him  on  the  debts  of  the  grantor  in  pursuance  of  the  agree- 
ment under  which  the  conveyance  was  made.  A  decree  fol- 
low^ed,  saving  the  rights  of  certain  individual  creditors  of  the 
grantor,  whose  claims  the  grantee  agreed  to  pay  as  part  con- 
sideration for  the  deed,  and  also  declaring  the  amount  paid 
by  the  grantee  a  prior  lien  upon  the  land. 

Without  detailing  the  facts  minutely,  the  utmost  that  can  be 
claimed  by  the  appellees  is,  that  the  evidence  supports  the 
finding  so  far  as  it  affects  John  J.  Smith. 

If  it  is  certain  that  in  the  end  the  transaction  must  stand 
as  to  the  grantee,  it  becomes  immaterial  that  we  consider  the 
evidence  at  much  length  so  far  as  it  relates  to  the  grantor. 
It  is  only  necessary  to  say,  that  on  the  31st  day  of  December, 
1884,  Henry  W.  Smith,  a  married  man,  and  resident  house- 
holder, owned  the  farm  in  controversy,  and  on  that  day  con- 
veyed it  by  deed,  in  which  his  wife  refused  to  join,  to  his 
brother,  John  J.  Smith.  The  consideration  agreed  upon  was 
$3,500,  of  which  amount  $3,240  was  to  be  paid  by  the  as- 
sumption of  the  individual  debts  of  Henry  W.,  and  the  bal- 
ance, $260,  by  the  promissory  note  of  the  purchaser.  The 
debts  assumed  were  supposed  to  be,  and  were,  substantially 
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all  the  individual  debts  owing  by  the  vendor.  The  agree- 
ment to  assume  the  debts  was  written  in  the  deed,  and  the 
creditors,  upon  being  notified,  accepted  the  grantee  as  their 
debtor.  The  latter  paid  seven  hundred  and  forty-nine  dol- 
lars of  the  debts  assumed,  prior  to  the  commencement  of  this 
suit. 

The  firm  of  Smith  &  Rader,  of  which  the  grantor,  Henry 
W.  Smith,  was  a  member,  was  insolvent,  and  made  a  general 
assignment  of  its  effects  for  the  benefit  of  its  creditors  on  the 
same  day  the  land  in  controversy  was  conveyed.  The  grantee 
knew  of  the  assignment,  but  he  did  not  know  that  the  assets 
of  the  firm  were  insufficient  to  pay  its  debts.  The  farm  con- 
veyed embraced  a  tract  of  197  acres  of  land,  and  the  highest 
valuation  put  upon  it  by  any  witness  was  $35  an  acre.  Other 
witnesses  valued  it  at  $20,  $25  and  $30  per  acre,  respectively. 

Assuming  that  the  court  proceeded  upon  the  highest  val- 
uation possible  under  the  evidence,  and  the  result  would  be 
that  the  whole  tract  was  found  to  be  worth  $6,895.  Reck- 
oning the  interest  conveyed  as  worth  two-thirds  the  value  of 
the  whole,  and  the  highest  valuation  put  upon  the  grantor's 
interest  would  be,  in  round  numbers,  $4,600,  thus  leaving  a 
difference  between  the  highest  valuation  and  purchase-price 
of  $1,100. 

The  court  having  found  that  John  J.  Smith  should  be  re- 
imbursed for  the  amount  paid  by  him  in  pursuance  of  the 
agreement  contained  in  the  deed,  it  follows  as  a  necessary  de- 
duction that  it  was  also  found  that  he  was  not  possessed  of 
any  guilty  knowledge  as  respects  the  conveyance,  and  that 
he  did  not  participate  in  any  fraudulent  purpose  of  the 
grantor,  if  he  had  any,  to  delay  or  defraud  his  creditors.  So 
far  the  finding  is  fully  justified  by  the  evidence. 

A  party  who  receives  a  conveyance  or  transfer  of  property 
from  a  debtor,  with  knowledge  that  it  was  made  with  intent 
to  defraud  the  creditors  of  the  latter,  incurs  the  peril  of  los- 
ing that  which  he  receives,  without  any  right  either  at  law  or 
in  equity  of  being  reimbursed  for  what  he  may  have  paid  for  it. 
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Chamberlin  v.  JoneSy  post,  p.  458,  and   cases  cited;    Blair 
V.  Smith,  ante,  p.  114;    Seivera  v.  Dickovei',  101  lud.  495; 
•  Wait  Fraud.  Con  v.,  sections  192,  193. 

When  it  is  establislied  that  a  grantee  has  taken  a  convey- 
ance of  a  debtor's  property,  under  circumstances  which  make 
him  guilty  of  positive  fraud,  and  that  the  transaction  was 
fraudulent  in  fact,  the  conveyance  will  be  deemed  absolutely 
void  as  to  creditors,  and  will  not  l)e  permitted  to  stand  even 
as  indemnity  for  what  the  grantee  may  have  paid.  If,  how- 
ever, a  court  of  equity  finds  that  property  has  been  pur- 
chased from  a  failing  debtor,  without  any  positive  fraud  on 
the  part  of  the  purchaser,  and  yet  under  such  circumstances 
as  make  it  highly  injurious  and  inequitable  as  to  creditors 
that  the  transaction  should  stand,  a  conveyance  may  be  set 
aside  upon  such  terms  as  will  protect  a  purchaser  whose  pur- 
chase is  onlv  construct! velv  fraudulent.  In  the  one  case,  the 
transaction  is  fraudulent  in  fact,  and  the  conveyance  is 
utterly  void  as  to  creditors,  and  can  not  be  permitted  to  stand 
for  any  purpose.  In  the  other,  the  conveyance  is  fraudulent 
by  construction  of  law,  and  is  set  aside  upon  considerations 
of  public  policy  only,  and  then  upon  the  condition  that  the 
equities  of  the  purchaser  who  was  guilty  of  no  actual  fraud 
be  protected.  Blair  v.  Smith,  supra;  Chamberlin  v.  Jones, 
supra;  Clements  v.  ^Toore,  6  Wall.  299,  312 ;  Tompkins  v. 
Sprout,  55  Cal.  31;  Coiron  v.  Millaudon,  19  How.  115- 
Dniry  v.  Cross,  7  Wall.  299. 

Upon  a  fair  consideration  of  the  evidence,  the  conveyance, 
therefore,  if  fraudulent  at  all  as  to  the  ap{)ellant  John  J. 
Smith,  was  only  constructively  fraudulent ;  and  so,  as  we 
have  seen,  the  court  must  have  found.  Courts  of  equity,  in 
dealing  with  cases  like  the  present,  keep  in  view  the  cardinal 
principle  "that  the  property  of  the  debtor  shall  not  be 
diverted  from  the  payment  of  his  debts,  to  the  injury  of  his 
creditors,  by  means  of  fraud."  If,  however,  a  conveyance  of 
property  has  been  received  from  a  fraudulent  grantor,  with- 
out guilty  knowledge  or  actual  fraud,  and  upon  such  terms 
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.as  do  not  divert  it  from  the  payment  of  his  debts,  nor  inflict 
substantial  injury  upon  the  creditors,  we  can  discover  no 
equitable  principle  which  will  justify  the  setting  aside  of 
the  conveyance  as  even  constructively  fraudulent. 

In  the  exercise -of  its  flexible  jurisdiction,  a  court  of  equity 
mav  set  aside  a  convevance  as  fraudulent  in  law,  when  the 
disparity  between  the  actual  value  of  the  property  conveyed 
and  the  purchase-price  is  so  great  as  to  be  legally  injurious 
to  the  creditors,  and  to  constitute  a  fraudulent  diversion  of 
the  debtor's  property,  or  it  may,  under  like  circumstances, 
compel  the  purchaser  to  account  for  the  difference  in  value. 
In  the  case  under  consideration  there  was,  as  we  have  seen, 
a  barely  possible  margin  between  tiie  purehase-price  and  the 
highest  estimated  value,of  eleven  hundred  dollars..  Consid- 
ering, however,  that  an  honest  debtor  in  embarrassed  cir- 
cumstances is  sometimes  compelled  to  sell  real  estate  under 
value,  and  that  honest  purchasers  are  not  compelled  to  pay 
the  highest  value  possible,  and  we  are  unable  to  concur  in 
the  conclusion  arrived  at  by  the  learned  court  below  that 
the  conveyance  ought  to  be  set  aside  as  constructively  fraud- 
ulent. 

It  must  be  remembered  that  out  of  the  nominal  margin  of 
eleven  hundred  dollars  the  debtor  would  be  entitled,  in  case 
of  a  sale  upon  execution,  to  claim  an  exemption  of  six  hundred 
dollars.  In  view  of  this,  and  the  further  fact  that  the  prin- 
cipal of  the  individual  debts  paid  and  assumed  by  the  grantee 
is  shown  to  have  been  $3,240  on.  December  31st,  1884,  it 
becomes  perfectly  apparent  that  the  two-thirds  interest  of  the 
grantor  subject  to  judicial  sale  can  not  be  sold  so  as  to  pay 
the  amounts  due  the  individual  creditors,  and  the  amount 
due  the  grantee  with  the  accumulated  interest,  and  leave  any- 
thing to  be  realized  by  the  partnership  creditors.  If  the 
setting  aside  of  a  conveyance  results  in  no  benefit  to  the 
creditors,  and  does  nothing  more  than  merely  harass  the 
parties  to  it,  or  if  the  debtor  has  no  substantial  interest  in  the 
property  conveyed,  a  court  of  equity  will  refuse  to  interfere. 
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Taylor  v.  Dueaterberg^  109  lud.  165;  McLean  v.  ire««,  106 
Ind.  555. 

In  the  present  ease  it  must  be  considered,  since  the  grantee 
assumed  the  payment  of  debts  due  from  the  grantor  to  third 
persons,  and  by  the  acceptance  of  such  persons  became  per- 
sonally bound  to  them,  that  the  $3,240  and  interest  had  been 
actually  paid  before  the  bringing  of  the  suit. 

The  only  part  of  the  purchase-money  which  remained  un- 
paid and  due  to  the  grantor  was  the  promissory  note  of  $260, 
And  this  is  all,  as  it  seems  to  us  under  the  evidence  in  the 
present  case,  that  could  have  been  subjected  by  the  creditors. 

Ordinarily,  a  good-faith  purchaser  from  a  fraudulent 
vendor,  who  receives  notice  of  the  fraud  before  full  payment 
of  the  purchase-money,  occupies  the  relation  of  a  construct- 
ively fraudulent  vendee  as  to  so  much  of  the  purchase-price 
as  remains  unpaid.  Rhode  v.  Green,  26  Ind.  83.  This  rule 
applies  only  as  to  the  amount  due  to  the  vendor.  Seager  v. 
Aughe,  97  Ind.  285. 

After  the  grantor^s  creditors  had  accepted  the  grantee  as 
their  debtor,  the  latter  became  primarily  liable  to  the  cred- 
itors, and  it  was  not  in  the  power  of  the  parties  to  the  con- 
vevance  to  rescind  the  contract,  and  the  court  could  not  hav^e 
compelled  a  rescission  without  having  all  those  interested  be- 
fore it,  and  not  then  without  having  found  that  fraud,  cou- 
pled with  actionable  injury,  intervened.  Talburt  v.  Berkshhe 
Life  Lis,  Co.,  80  Ind.  434. 

The  situation  in  which  the  grantee  is  left  by  the  decree 
setting  aside  the  conveyance  is  this  :  while  the  decree  deprives 
him  of  the  land,  he  remains  personally  liable  for  tlie  debts 
assumed,  and  must,  therefore,  see  to  it  that  the  sale  of  the 
land  produces  a  sum  sufficient  to  pay  the  debts,  interest  and 
costs,  or  continue  personally  liable,  and  this,  too,  under  a 
finding,  fully  justified  by  the  evidence,  exonerating  him  from 
anv  actual  fraud. 

We  have,  as  will  be  observed,  practically  left  out  of  view 
the  grantor's  relation  to  the  conveyance,  and  have  proceeded 
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upon  the  assumption  that,  even  if  the  transaction  was  fraud- 
ulent as  to  him,  which  we  very  much  doubt,  upon  tlie  evi- 
dence, it  was,  as  to  the  grantee,  neither  fraudulent  nor  legally 
injurious  to  the  grantor's  creditors,  and  hence  should  not 
have  been  set  aside.  We  are  thus  led  to  the  conclusion  that 
the  finding  was  not  sustained  by  the  evidence. 

The  judgment  is  therefore  reversed,  with  costs,  with  di- 
rections to  the  court  below  to  sustain  the  appellants'  motion 
for  a  new  trial. 

Filed  March  30,  1888. 


No.  13,067. 

Waterman  et  al.  v.  Morgan  et  al. 

Contract. — Promiae  for  Benefit  of  Third  Person. — A  promise,  npon  a  enffi- 
cient  consideration,  made  by  one  person  to  another  for  the  benefit  of  a 
third  person,  may  be  enforced  by  the  latter;  and  the  fact  that,  at  the 
time  the  promise  is  made,  the  third  person  has  no  knowledge  of  it, 
makes  no  difference. 

8ame. — Dimsion  of  Property  by  Ancestor. — Conveyance. — Pi'omvK  by  Grantees 
to  Pay  Money  to  Third  Persona. — Aceeptance. — Presumption. — Where  an  an- 
cestor, desiring  to  divide  his  property,  conveyed  it  to  certain  of  his 
descendants,  the  grantees  promising,  in  consideration  of  obtaining 
more  than  their  share  of  the  estate,  to  pay  certain  sums  to  other  de- 
scendants of  the  grantor,  the  provision  thus  made  for  the  latter  is  neither 
a  gift  inter  vivos  nor  a  donation  mortis  cauaa^  but  a  settlement  of  a  por- 
tion of  the  estate  upon  them,  somewhat  in  the  nature  of  a  bequest,  and 
in  such  a  beneficial  way  as  to  require  no  express  acceptance  on  their 
part,  bnt,  being  infants,  an  acceptance  will  be  presumed* 

Same. —  Change  of  Contract. — Promissory  Notes. — When  the  transaction  was 
finally  closed,  with  the  making  of  the  promises  upon  a  sufficient  con- 
sideration and  the  conveyance  of  the  land,  neither  the  grantor  nor  the 
grantees  could  change  it  to  the  detriment  of  the  infant  promisees,  and 
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the  subsequent  taking  of  notes  for  the  agreed  sums  by  the  grantor^ 
payable  to  himself,  could  not  overthrow  their  rights  under  the  original 
contract. 

Bill  of  Exceptions. — Attoimey  in  Cause. — Elation  as  Judge. — One  of  th^ 
attorneys  for  ap}>ellants,  who  assisted  in  the  trial  of  the  cause,  was 
elected  as  the  successor  of  the  judge  who  presided  at  the  trial,  and> 
after  becoming  judge  of  the  court,  he  signed  the  bill  of  exceptions. 

Held^  that  tlie  bill  of  exceptions  can  not  be  regarded  as  a  part  of  the 
record,  and  no  question  involving  an  examination  of  the  evidence  will 
be  considered. 

From  the  Hamilton  Circuit  Court. 

R.  R.  Stephenson,  for  appellants. 

A.  F.  Shirts,  G.  Shhis  and  \V.  R.  Fertig,  for  appellees. 

Zoi^LARS,  J. — So  far  as  material  here,  the  substance  of 
appellees'  complaint  is,  that,  on  the  14th  day  of  February, 
1879,  Abraham  Waterman  was  the  owner  of  a  tract  of  land, 
and  being  old,  and  desirous  of  dividing  his  property,  with- 
out making  a  will,  deeded  a  portion  of  the  land  to  appellant 
Wilson  Waterman,  a  son,  and  another  portion  to  Isaac  R. 
Lund  and  Robert  D.  Sommers,  husbands  of  two  of  his  grand- 
daughters, that  being  the  only  division  that  could  be  made 
of  the  land ;  that,  beiiig  desirous  of  making  provision  for 
appellees,  they  being  his  grandchildren,  and  minors,  and  chil- 
dren of  a  deceased  daughter,  Abraham  Waterman  entered 
into  a  parol  agreement  with  the  grantees  beforq  and  at  the 
time  the  deeds  were  made  to  them,  as  a  part  of  the  transac- 
tion, and  in  consideration  of  the  land  and  the  conveyances 
of  the  same  to  them,  that  they  should  pay  to  appellees  six 
hundred  dollars,  three  hundred  of  which  was  to  be  paid  by 
Wilson  Waterman,  and  one  hundred  and  fiftywas  to  be  paid 
by  ea(;h  of  the  other  grantees,  Lund  and  Sonwners;  that, 
subsequently,  Lund  and  Sommers  sold  and  conveyed  to  Wil- 
son Waterman  their  several  interests  in  the  land  so>conveyed 
to  them,  and  he,  as  a  part  of  the  consideration  for  such  con- 
veyances, agreed  to  pay  to  appellees  the  amounts  which  they 
had  agreed  to  pay  in  consideration  of  the  conveyances  to 
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them  by  said  Abraham ;  that  the  said  Abraham  died  in  1880, 
having  made  no  provision  for  appellees,  and  leaving  no  estate 
out  of  which  they  could  get  anything  as  his  heirs,  aside  from 
the  amounts  which  the  grantees  above  named  had  promised 
to  pay  to  them. 

As  said  in. the  case  of  Henderson  v.  McDonald^  84  Ind. 
149,  the  provision  made  for  the  plaintiffs  by  their  grand- 
father was  neither  a  gift  iiiter  vivos,  nor  a  donation  mortis 
causa,  but  a  settlement  of  a  portion  of  their  grand'father's 
estate  upon  them,  somewhat  in  the  nature  of  a  bequest,  and 
in  such  a  beneficial  way  as  to  require  no  express  acceptance 
on  their  part.  And  as  said  in  that  case  also,  and  as  has  fre- 
quently since  be^n  held  by  this  court,  a  promise,  upon  a 
suiEcient  consideration,  made  by  one  person  to  another,  for 
the  benefit  of  a  third  person,  may  be  enforced  by  the  latter. 
And  the  fact  that,  at  the  time  the  promise  is  made,  the  third- 
party  is  not  aware  of  it,  makes  no  difference,  under  the  de- 
cisions of  this  and  other  courts.  See  Harrison  v.  Wright, 
100  Ind.  515  (533),  and  cases  there  cited,  and  Rodenharger  v. 
Bramblett,  78  Ind.  213. 

It  is  averred  in  the  complaint,  as  we  have  seen,  admitted 
by  the  demurrer,  and  conceded  by  the  answers  and  other- 
wise, that  appellees  are  grandchildren  of  Abraham  Water- 
man.' They  were  the  natural  objects  of  his  bounty,  and,  their 
mother  being  dead,  they  would  have  inherited  direct  from 
him  had  he  made  no  division  of  his  property,  and  died 
intestate. 

The  purpose  of  his  arrangement  with  his  son,  Wilson,  and 
wi4:li  Lund  and  Sommers,  the  husbands  of  two  of  his  grand- 
daughters, as  shown  by  tlie  several  av('rments  in  the  com- 
plaint, was  to  malce  .such  a  division  of  his  estate  as  he  deemed 
propi»r  among  those  who,  in  case  of  his  death  without  a  will, 
would  be  his  heirs. 

By  reason  of  the  fact  that  the  land  could  not  well  be  di- 
vided  into  more  parts,  he  sought  to  accomplish  the  end  in 
view  by  conveying  to  the  son  and  to  Lund  and  Sommers 
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more  land  than  they  would  be  entitled  to  upon  a  proper  and 
equitable  division,  and  by  exacting  from  them,  in  consider- 
ation of  the  extra  amount  of  land  received  by  them,  a  prom- 
ise for  the  benefit  of  appellees,  his  grandchildren,  to  whom 
no  land  could  be  given.  The  conveyance  of  the  land  and 
the  relation  of  the  parties  constituted  an  amplp  consideration 
for  the  promises  on  the  part  of  the  grantees. 

Where  the  parties  are  all  adults,  a  promise  by  one,  upon  a 
suificient  consideration,  for  the  benefit  of  a  third  party,  may, 
before  acceptance  by  him,  be  abrogated  by  the  Immediate 
parties  to  the  contract. 

Here  appellees,  for  whose  benefit  the  promises  were  made, 
were  infants.  No  formal  or  express  acceptance  waa  necessary 
ou  their  part.  The  provision  for  them  was  in  the  way  of  a 
settlement  of  a  portion  of  the  grandfather's  estate  upon  them, 
and  was  beneficial  to  them,  and,  therefore,  an  acceptance  by 
them  will  be  presumed  as  contemporaneous  with  the  promises. 
And  when  the  transaction  was  finally  closed,  with  the  mak- 
ing of  the  promises  and  the  conveyance  of  the  land,  neither 
the  grandfather  nor  the  grantees  and  promisors  could  change 
it  to  the  detriment  of  the  minor  promisees.  Our  cases,  as, 
also,  the  authorities  elsewhere,  fully  sustain  this  conclusion. 
Pruitt  v  Pruitty  91  Ind.  595,  and  cases  there  cited  ;  Hender^ 
son  V.  McDonald,  supra;  Mallett  v.  Page,  8  Ind.  364; 
Vaughan  v.  Godman,  94  Ind.  191,  and  cases  there  cited; 
Pinker  v.  Pinker,  20  Ind.  185.  See,  also.  Creamer  v.  Sirp,  91 
Ind.  366. 

What  we  have  said  disposes  of  the  objections  urged  to  the 
complaint,  and  of  the  alleged  error  of  the  court  below  in 
sustaining  the  demurrer  to  appellants'  answers. 

With  the  difierence  hereafter  mentioned,  the  facts  found 
by  the  court  below  are  substantially  the  same  as  the  facts  set 
up  in  the  complaint. 

There  is  the  following  in  the  special  finding  of  facts :  *'  It 
was  the  desire  of.  said  Abraham  Waterman  that  the  said 
Wilson  Waterman,  Sommers  and  Lund  should  make  notes 
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for  the  sum  of  one  hundred  dollars  each,  payable  to  the 
plaintiffs,  respectively,  but  as  there  was  no  one  present  to 
receive  the  same,  no  notes  were  made;  but,  on  the  9th 
day  of  May  afterwards,  the  said  Abraham,  having  changed 
his  mind,  caused  notes  for  said  amounts  *  *  to  be  made 
payable  to  himself  and  secured  by  a  mortgage,  and  retained 
them  in  his  possession,  and  never  delivered  them  to  any  one 
for  the  use  of  the  plaintiffs." 

It  further  appears,  by  the  special  finding  of  facts,  that  Wil- 
son Waterman,  after  the  death  of  his  father,  took  possession 
of  the  notes  and  mortgage  by  virtue  of  an  agreement  with 
his  father  in  February  before  his  death,  in  April,  1880,  to  take 
care  of  him  for  the  remainder  of  his  life,  in  consideration  of 
receiving  all  of  his  personal  property  after  his  death. 

The  desire  on  the  part  of  Abraham  Waterman  that  the 
grantees  of  the  land  should  make  notes  for  the  amounts 
which  they  had  agreed  to  pay  to  the  infant  grandchildren, 
did  not  destroy  or  affect  the  force  and  effect  of  those  prom- 
ises. If  the  notes  had  been  executed  as  desired,  they  would 
have  been  but  evidence  of  the  agreement  on  the  part  of  the 
grantees.  The  promises  to  pay  the  agreed  sums  to  the  grand- 
children remained  in  full  force,  notwithstanding  the  failure 
to  reduce  those  promises  to  writing  in  the  way  of  promissory 
notes.  The  purpose  of  Abraham  Waterman  clearly  >yas  not 
to  destroy  or  weaken  the  promises  in  favor  and  for  the 
benefit  of  his  grandchildren,  but  to  render  their  performance 
more  certain,  by  having  the  evidence  of  them  in  writing. 

Neither  the  ultimate  liability  of  the  grantees  and  promisors, 
nor  the  rights  of  the  grandchildren,  were  conditional  or  de- 
pendent upon  the  execution  of  notes.  So  far  as  concerned 
the  substantial  rights  and  obligations  of  the  several  parties 
interested,  the  contract  was  complete  without  the  execution 
of  notes.  The  contract  being  thus  complete,  and  the  rights 
and  obligations  of  the  parties  fixed,  the  grandfather  could 
not,  by  a  subsequent  change  of  mind  and  the  taking  of  notes 
Vol.  114.— 16 
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payable  to  himself,  overthrow  the  rights  of  the  grandchildren. 
As  said  in  the  case  of  ilallett  v.  Page,  supra,  it  may  be  true 
that  the  grandfather  changed  his  mind,  but  it  does  not  thence 
follow  that  the  rules  of  law  should  be  accommodated  to  his 
change  of  opinion. 

It  is  insisted  on  the  part  of  appellants  that  the  findings  of 
facts  by  the  court  are  not  sustained  by  the  evidence.  On 
the  other  hand,  it  is  insisted  on  behalf  of  appellees  that  this 
court  can  not  pass  upon  that  question,  for  the  reason  that  the 
bill  of  exceptions,  purporting  to  contain  the  evidence,  was 
not  approved  and  signed  by  any  judge  having  authority  so 
to  do. 

It  is  shown  by  the  bill  of  exceptions,  and  also  by  affida- 
vits filed  in  this  court,  that  the  term  of  office  of  the  judge 
before  whom  the  cause  was  tried  expired  after  the  comple- 
tion of  the  trial,  and  before  the  expiration  of  the  time  givea 
in  which  to  file  a  bill  of  exceptions. 

It  is  also  shown  that  one  of  the  attorneys  for  appellants, 
wlio  assisted  in  the  trial  of  the  cause,  was  elected  as  tlie  suc- 
cessor of  the  judge  wlio  presided  upon  the  trial,  and  that, 
after  having  become  judge  of  the  court,  he  signed  the  bill 
of  exceptions.  That  action  upon  his  part  was  in  direct  vio- 
lation, if  not  of  the  letter,  of  the  spirit  of  the  old  and  well 
known  maxim  :  Nemo  debet  ease  judex  in  propria  sua  causa 
(Broom  Legal  Max.,  p.  116),  and  must  be  regarded  and 
treated  as  void.  There  is  no  more  important  step  in  a  cause 
than  the  approval  and  signing  of  a  bill  of  exceptions.  A 
holding  that  an  attorney  of  one  of  the  parties,  engaged  in 
the  trial  of  the  cause,  may  be  appointed  as  a  special  judge 
to  pass  upon  pleadini^s,  or  a  motion  for  a  now  trial,  would 
be  productive  of  less  evil  than  a  holding  that,  having  been 
elected  judge  of  the  court,  he  may  pass  upon,  approve  and 
si.^n  a  bill  of  exceptions  in  the  cause.  See  Chicago,  etc.,  i2. 
W.  Co.  V.  Summers,  113  Ind.  10. 

For  the  reason  above  briefly  stated,  we  can  not  consider 
any  question  the  decision  of  which  involves  an  examination  of 
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the  evidence.  The  bill  of  exceptions  not  having  been  prop- 
erly signed  by  a  judge  competent  to  act  in  the  case,  it  can 
not  be  regarded  as  a  part  of  the  record,  and  hence  no  ques- 
tion as  to  the  suflBciencv  of  the  evidence  is  before  this  court. 
Either  the  judge  who  tried  the  cause,  or  some  other  judge 
or  competent  person,  should  have  been  appointed  as  a  special 
judge  to  pass  upon  and  sign  the  bill  of  exceptions. 

Judgment  affirmed,  with  costs. 

Filed  March  30, 1888. 


No.  13,171. 

Sutton  v.  Bonnett. 

NeqIjIOENCE. — Pointing  Pistol  at  Anothei-. — Accidental  Injury. — Liability. — 
One  who  purposely  points  a  pistol  at  another,  is  liable  for  any  resulting 
injury ;  but  where  the  injury  resulting  from  the  discharge  of  a  weapon, 
not  purposely  pointed,  is  purely  accidental,  there  is  no  liability. 

From  the  Pulaski  Circuit  Court. 

W.  Spangler  and  H,  A,  Sieis,  for  appellant. 
N.  L.  Agnew  and  B,  Borders,  for  appellee. 

■ 

Elliott,  J. — Two  lads,  John  and  Thomas  Sutton,  were 
in  the  fields  hunting;  the  former,  who  was  the  elder,  had  a 
gun,  the  latter  a  large  pistol.  They  were  joined  by  the  ap- 
pellee, a  lad  about  their  own  aG:o,  and  through  their  per- 
suasion he  went  with  them.  Thomas  gav^e  him  the  pistol, 
and  he  discharged  it.  John  reloaded  it,  and  the  lads  then 
walked  toward  another  part  of  th(?  field,  the  appellee  carry- 
ing the  pistol.  There  was  no  ill-will  between  the  boys,  but 
they  were  on  friendly  terms.     At  the  time  the  pistol  was  dis- 
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charged  by  the  appellee  the  hammer,  when  placed  at  full 
cock,  remained  in^  its  place.  As  the  boys  walked  along  the 
apj>ellee  cocked  the  pistol ;  the  hammer  did  not  stand ;  he 
then  let  down  the  hammer,  again  cocked  the  pistol,  turned 
around,  took  his  thumb  from  the  hammer,  and  as  he  did  so 
the  pistol  was  discharged.  The  load  struck  Thomas  Sutton 
in  the  face,  very  severely  injuring  him.  At  the  time  the 
pistol  went  off  the  appellee  did  not  see  Thomas,  who  had 
changed  position. 

We  have  given  a  synopsis  of  the  evidence  adduced  on  the 
part  of  the  appellee.  This  evidence  was  contradicted  in  some 
particulars  by  that  of  the  appellant,  but  it  is  only  necessary 
to  mention  one  of  the  particulars  in  which  it  was  contra- 
dicted, and  that  is  this:  The  appellant's  evidence  tends  to 
prove  that  the  pistol  was  pointed  at  Thomas  by  the  appellee. 

We  have  no  doubt  that  if  the  appellee  had  purposely 
pointed  the  pistol  at  Thomas  he  would  be  liable,  even  though 
he  did  it  without  any  intention  to  injure  him.  Our  statute 
makes  it  an  offence  to  purposely  point  a  pistol  at  another,  and 
a  violation  of  this  statute  is  an  actionable  wrong.  Lange  v. 
State,  95  Ind.  114,  But  where  the  weapon  is  accidentally, 
and  not  purposely,  pointed  at  another,  the  statute  does  not 
apply. 

The  first  instruction  asked  by  the  appellant  and  refused 
leaves  out  the  element  of  purpose,  and  was  properly  refused. 

We  agree  with  counsel  for  the  appellant  that  a  defendant 
who  negligently  shoots  another  is  liable.  We  can  not,  how- 
ever, agree  that  the  jury  were  not  properly  instructed  on  this 
point ;  on  the  contrary,  our  examination  of  the  instructions 
has  convinced  us  that  if  they  are  subject  to  criticism  at  all, 
it  is  because  they  are  more  fiivorable  to  the  appellant  than 
the  law  warrants. 

The  second  and  third  instructions  correctly  informed  the 
jury  what  it  was  necessary  for  the  appellant  to  prove  in  order 
to  entitle  him  to  a  recovery  upon  the  first  paragraph  of  his 
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complaint.  A  party  can  only  recover  upon  the  cause  of  ac- 
tion he  pleads. 

It  was  not  error  for  the  court  to  instruct  the  jury  what 
circumstances  they  might  take  into  consideration  for  the  pur- 
pose of  ascertaining  the  intent  which  influenced  the  appellee. 

The  jury  gave  credit  to  the  evidence  of  the  appellee,  and 
so  must  we,  for  we  can  not  attempt  to  reconcile  the  conflict. 
On  that  evidence  the  injuiy  to  the  appellant  was  justly  held 
purely  accidental.  His  misfortune  courts  may  regret,  but 
they  can  not  compel  the  person  who  accidentally  inflicted  it 
to  pay  him  damages. 

We  need  not  decide  whether  the  appellant  himself  was,  or 
was  not,  guilty  of  culpable  negligence  in  placing  in  the  hands 
of  his  companion  a  weapon  so  much  out  of  repair  as  to  be 
dangerous,  as  was  the  pistol  which  caused  his  misfortune.  It 
is  enough  to  declare  that  the  appellee,  at  least,  was  not  guilty 
of  culpable  negligence.  Nor  need  we  decide  what  rule  should 
be  applied  if  he  had  been  informed  that  the  hammer  of  the 
pistol  was  liable  to  fall  at  any  instant. 

We  have  not  deemed  it  necessary  to  decide  whether  the  in- 
structions are  properly  in  the  record,  although  we  incline  to 
agree  with  appellee^s  counsel  that  they  are  not. 

Judgment  affirmed. 


Filed  March  24, 1888. 
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Crowell  et  ajl,  v.  Jaqua. 

Streets  and  Alleys. — Improvement, — Assessments.— Repeal  of  Statute. — The 
body  of  section  3163,  R.  S.  1881,  relating  to  assessments  for  street  im- 
provements, was  repealed  by  implication  by  the  act  of  April  13th,  1885 
(Acts  of  1885,  p.  207),  saving  only  contracts  entered  into  before  the 
passage  of  the  act.  Whether  the  provisos  to  section  3163  were  also  re- 
pealed, is  a  question  not  considered. 

Same. — Enforcement  of  Assessments.— Seetum  3165^  R,  S.  1881^  Modified  but 
not  Repealed,— Section  3165,  R.  S.  1881,  relating  to  the  enforcement  of 
street  improvement  assessments,  was  not  repealed  by  the  act  of  1885, 
but  only  modified  so  far  as  to  require  that  assessments  against  un- 
platted lands  shall  be  enforced  by  proceedings  in  the  circuit  court,  in- 
stead of  by  the  issuance  of  a  precept  to  the  city  treasurer.  For  the 
enforcement  of  assessments  against  platted  lands  within  the  limits  of  a 
city,  a  precept  may  be  issued  under  section  3165,  as  heretofore. 

From  the  Jav  Circuit  Court. 

8,  W.  HayneSy  W.  E.  Cox, «/.  W.  Headingion  and  J,  /.  M,  La 
•  Follette,  for  appellants. 

D.  T.  Taylor,  R,  H.  Hartford ,  J,  B.  Jaqua  and  J,  A,  Ja^ 
qua,  for  appellee. 

NiBLACK,  J. — Justice  G.  Crowell  and  Jason  Heston^  con- 
tractors, doing  business  under  the  name  and  style  of  Crowell 
&  Heston,  and  the  appellants  in  this  proceeding,  on  the  30th 
day  of  May,  1885,  entered  into  a  contract  in  writing  to  make 
certain  improvements  in  Beech  alley,  one  of  the  alleys  of 
the  city  of  Portland,  in  this  State,  in  pursuance  of  an  ordi- 
nance which  had  been  adopted  by  the  common  council  of 
that  city  on  the  9th  day  of  the  same  month.  On  the  14th 
day  of  the  succeeding  month  of  September,  the  city  engineer 
reported  to  the  common  council  that  the  said  Crowell  & 
Heston  had  completed  the  proposed  improvements  according 
to  their  contract,  and  submitted  estimates  for  the  work  which 
had  been  performed  by  them,  against  the  owners  of  property 
bordering  on  the  alley  in  question.     The  report  of  the  en- 
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gineer  was  accepted,  and  the  estimates  submitted  were  ordered 
to  stand  as  assessments  against  the  lots  therein  desci:ibed. 
One  of  the  lots  included  in  these  estimates,  and  against  whiclx 
a  proportionate  amount  of  the  total  cost  of  the  improve- 
ments was  assessed,  was  described  as  lot  twelve  (12)  in  block 
twenty  (20)  on  the  original  plat  of  said  city,  and  owned  by 
James  B.  Jaqua,  the  appellee  in  this  appeal.  On  the  5th  , 
day  of  March,  1887,  Crowell  &  Heston  filed  their  affidavit 
with  the  clerk  of  the  city,  alleging,  among  other  things,  that 
the  assessment  made  against  said  lot  twelve  (12),  as  above 
stated,  remained  wholly  unpaid.  This  affidavit  was  by  the 
clerk  reported  to  the  common  council,  which,  at  its  next 
meeting,  held  on  the  7th  day  of  the  month  last  named,  or- 
dered that  a  precept  be  issued  for  the  colle^ction  of  such 
assessment  in  accordance  with  the  provisions  of  section  3165, 
R.  S.  1881,  and  a  precept  was  accordingly  issued. 

Jaqua  thereupon  appealed  to  the  circuit  court,  where,  upon 
his  motion,  the  precept  was  quashed,  and  the  order  directing 
its  issuance  was  disapproved. 

The  motion  to  quash  the  precept  was  made,  as  well  as  sus- 
tained, upon  the  alleged  ground  that  there  had  been  no  law 
authorizing  the  issuing  of  a  precept,  in  a  case  like  this,  since 
the  13th  day  of  April,  1885,  the  day  on  which  the  act  of 
that  year  concerning  the  improvement  of  streets  and  alleys 
in  certain  cases  took  effect.     Acts  of  1885,  p.  207. 

In  support  of  the  action  taken  by  the  circuit  court,  it  is 
claimed  that  sections  5163  and  3165,  R.  S.  1881,  were  im- 
pliedly repealed  and  entirely  superseded  by  the  act  of  1885 
referred  to ;  and  that,  in  consequence,  the  supposed  lien 
which  resulted  from  the  estimates  of  the  city  engineer  can 
only  be  enforced  by  proceedings  in  the  circuit  court  similar 
to  those  which  are  usually  resorted  to  in  the  foreclosure  of  a 
mechanic's  or  material-man's  lien  on  real  estate. 

It  is  true,  as  insisted,  that  repeals  by  implication  are  not 
favored  in  the  construction  of  statutes.     This  is  well  illus- 
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trated  by  the  recent  case  of  City  of  Evansville  v.  Summers^ 
108  Ind.  189,  and  the  cases  there  cited  and  commented  upon^ 
It  is,  nevertheless,  a  well  recognized  rule  of  statutory  con- 
struction, that  where  a  new  statute  covers  the  subject-matter 
of  an  older  statute,  and  contains  sorae  provision  or  provi- 
sions inconsistent  with,  or  diflFerent  from  it,  the  new  statute  op- 
erates as  an  implied  repeal  of  the  older  one.  This  results 
from  the  accepted  doctrine  that  the  last  expressed  will  of  the 
Legislature  on  any  given  subject  must  prevail. 

The  case  of  Robinson  v.  Rippey,  111  Ind.  112,  cited  by 
counsel,  is  not  antagonistic  to  this  latter  principle  of  con- 
struction. In  that  case  two  statutes  having  relation  to  the 
construction  of  gravel  and  macadamized  roads,  but  of  differ- 
ent dates,  were  before  us.  The  later  statute  declared  that 
"This  act  is  not  intended  to  repeal  any  law  now  in  force 
for  the  construction  of  gravel  or  macadamized  roads."  We 
held  that  this  provision  took  the  case  out  of  the  general  doc- 
trine of  repeals  by  implication,  and  continued  both  statutes 
in  force,  notwithstanding  certain  inconsistencies  betweea 
them,  thus  constituting  two  separate  and  distinct  systems  of 
procedure  in  the  location  and  establishment  of  gravel  and 
macadamized  roads.  Argumentatively  and  inferentially,  the 
general  rule  as  to  the  repeal  of  a  statute  by  implication, 
as  we  have  stated  it,  was  there  fully  recognized  and  reaf- 
firmed, and  its  application  in  that  case  was  only  prevented  hj 
the  saving  clause  above  set  out. 

The  act  of  1885  covers  the  entire  subject-matter  embraced 
in  the  main  body  of  section  3163,  to  which  reference  has 
been  made.  It  enlarges  the  authority  of  the  common  coun- 
cil of  a  city  in  causing  assessments  to  be  made  against  lots 
and  lands  for  the  improvement  of  streets  and  alleys,  and 
contains  some  inconsistent  provisions  on  the  subject  of  as- 
sessing unplatted  lands  as  well  as  in  other  respects.  It,  there- 
fore, impliedly  repealed  and  superseded  the  main  body  of 
such  section  3163,  saving  only  contracts  entered  into  before 
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the  passage  of  the  act.  In  this  view  we  are  supported  by 
the  case  of  City  of  Evansville  v.  SuvmerSy  supra.  The  ques- 
tion as  to  whether  the  provisos  to  section  3163  were  in  like 
manner  repealed  and  superseded,  was  not  considered  in  this 
last  dited  case,  and  is  a  question  not  now  properly  before  us, 
and  is,  for  that  reason,  one  concerning  which  nothing  is 
either  decided  or  intimated  at  the  present  hearing. 

We  fail  to  observe  any  reason  for  holding  that  section 
3165  was  either  impliedly  repealed  or  superseded  by  the  act 
of  1885  under  consideration.  That  section  is  only  so  far 
modified  as  to  require  that  liens  for  assessments  against  un- 
platted lands  shall  be  enforced  by  proceedings  in  the  circuit 
court,  instead  of  by  the  issuance  of  a  precept  to  the  city 
treasurer.  In  all  other  respects  the  section  remains  intact. 
For  the  enforcement  of  liens  created  by  assessments  against 
lots,  and  all  classes  of  similarly  platted  lands  within  the 
limits  of  a  city,  a  precept  may  be  issued  as  heretofore,  in  ac- 
cordance with  the  provisions  of  that  section.  It  follows 
that  the  circuit  court  erred  in  quashing  the  precept  issued  in 
this  cause. 

The  judgment  is  reversed,  with  costs,  and  cause  remanded, 
with  instructions  to  overrule  the  motion  to  quash  the  pre- 
cept and  for  further  proceedings. 

Filed  Jan.  27, 1888 ;  petition  for  a  rehearing  overruled  March  31, 1888. 
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No.  13,056. 

Proctor  t;.  Heaton  et  al. 

Promissory  Note. — Consideration,  —  SeiUemerU  of  Dispuied  Qtiestum. — Ac^ 
quiascence. — Ealoppel. — Adminibtralor. — The  payee  of  a  promissory  note 
due  in  1865  demanded  that  the  renewal  note  should  be  payable  in  gold 
coin.  The  maker  refused  to  execute  a  note  so  payable,  and,  in  settle- 
ment of  the  dispute,  a  new  note  was  executed  for  '*  two  and  a  half  times 
the  debt."  Various  renewals  of  the  latter  note  were  made  until  1879, 
when  the  maker  refused  to  execute  a  renewal  note,  as  he  had  previously 
done,  including  accrued  interest,  but  the  matter  was  finally  settled  by 
the  maker  executing  nine  notes.  In  1883-  the  payee  died,  and  the 
maker  was  appointed  administrator  of  his  estate  and  charged  himself 
in  his  account  current  with  the  nine  notes  executed  in  1879.  In  1885 
he  filed  a  supplemental  report,  claiming  a  deduction  from  the  amount 
of  the  nine  notes,  and  asked  tliat  he  be  charged  with  the  principal  and 
interest  of  the  original  debt  evidenced  by  the  note  maturing  in  1865. 

Helilj  that  the  maker  is  liable  for  the  full  amount  of  the  nine  notes,  he 
not  being  in  a  position  to  question  their  consideration  after  such  long 
acquiescence  in  the  previous  settlements. 

From  the  Elkhart  Circuit  Court. 

J.  31.  Vanfleet,  J,  H.  Baker y  J,  H.  DefreeSy  Jr.,  and  F.  E. 
Baker;  for  appellant. 

H,  D,  Wilson  and  W,  J,  Davis,  for  appellees. 

Elliott,  J. — In  1865  the  appellant  was  indebted  to  John 
Proctor  for  money  borrowed  of  him,  and  the  debt  was  evi- 
denced by  a  promissory  note.  After  the  note  had  matured^ 
John  Proctor  demanded  that  the  appellant  should  either  pay 
it  or  else  execute  a  new  note,  payable  in  gold  coin.  The  ap- 
pellant refused  to  execute  a  note  payable  in  coiu,  on  the 
ground  that  it  was  still  rising  in  value,  and  it  was  uncertain 
what  value  it  would  finally  reach.  After  considerable  time 
spent  in  negotiation,  and  after  consultation  by  both  parties 
with  attorneys,  it  was  ultimately  agreed  between  them  that 
John  Proctor  should  surrender  the  note  then  held  by  him, 
and  that  the  appellant  should  execute  a  new  note  for  "two 
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and  a  half  times  thfi  amount  of  his  debt."  Pursuant  to  this 
agreement,  the  old  note  was  surrendered  and  a  new  note  ex- 
ecuted, payable  one  year  from  date.  When  this  note  became 
due  it  was  renewed  and  a  new  note  executed.  Renewals  of 
like  character  were  made  until  January  1st,  1879,  when  the 
appellant  refused  to  execute  a  note  in  renewal,  as  he  had 
previously  done,  including  accrued  interest,  putting  his  re- 
fusal upon  the  ground  that  the  inclusion  of  accrued  interest 
in  the  note  was  a  compounding  of  interest.  John  Proctor, 
however,  persisted  in  his  demand  for  a  note  including  the 
principal  and  accrued  interest,  and,  on  the  1st  day  of  June, 
1879,  the  parties  *^  settled  the  matter  "  by  John  Proctor  sur- 
rendering the  note  then  held  by  him  and  accepting  from  the 
appellant  nine  promissory  notes.  On  the  19th  day  of  June, 
1883,  John  Proctor  died,  and  the  appellant  became  the  ad- 
ministrator of  his  estate.  As  such  administrator  he  filed  an 
inventory,  charging  himself,  among  other  things,  with  the 
nine  notes  executed  by  him  to  John  Proctor  in  June,  1879. 
On  the  7th  day  of  November,  1883,  he  filed  an  account  cur- 
rent, charging  himself  with  the  appraised  value  of  the  notes. 
In  May,  1 885,  he  filed  an  amended  or  supplemental  report, 
wherein  he  claimed  a  deduction  from  the  amount  of  the  nine 
notes  with  which  he  had  i)reviously  charged  himself,  and 
asked  that  he  be  charged  with  the  principal  and  interest  of 
the  original  debt  evidenced  by  the  note  which  matured  in 
January,  1865. 

The  trial  court  did  not  err  in  holding  the  appellant  liable 
for  the  full  amount  of  the  nine  promissory  notes  executed  as 
the  last  of  a  series  of  renewals  of  the  note  due  in  January, 
1865,  and  with  which  he  had  charged  himself  in  the  inventory 
and  the  reports  filed  by  him. 

When  the  first  renewal  was  made,  in  1865,  there  was  a  dis- 
pute as  to  the  right  of  the  payee  of  the  note  then  due  to 
exact  payment  in  gold,  and  this  dispute  was  adjusted  by  the 
execution  of  a  new  note.  This  note  was  several  times  re- 
newed, and  no  question  was  made  as  to  its  validity  and  ef- 
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fectiveness  until  the  filing  of  the  supplemental  report  after 
the  payee's  death. 

The  dispute  in  1879  was  not  as  to  the  consideration  of  the 
note,  but^  to  the  right  of  the  payee  to  require  the  appellant 
to  include  in  the  renewal  note  the  accrued  interest.  Not  only 
was  there  no  dispute  as  to  the  consideration  of  the  note  ex- 
ecuted in  1865,  but  by  the  execution  of  other  notes,  and  in  the 
inventory  and  report  filed  in  1883,  the  appellant  affirmed  its 
validity  and  sufficiency  in  the  most  solemn  manner.  The 
dispute  as  to  the  accrued  interest  was,  as  we  have  seen,  finally 
settled  in  1879  by  the  payee  accepting  nine  promissory  notes^ 
thus  essentially  changing  the  character  of  the  evidences  of 
the  indebtedness  and  the  contract  between  him  and  his  debtor. 
The  first  objection  heard  from  the  appellant  was  in  November, 
1885,  more  than  twenty  years  after  the  first  adjustment  of 
the  matters  in  dispute.  We  can  perceive  no  ground  upon 
which  a  settlement  so  long  and  so  unequivocally  confirmed 
and  acted  upon  by  the  parties  can  be  disturbed. 

There  was,  it  is  to  be  remembered,  a  dispute  in  1865  as  to 
the  right  of  John  Proctor  to  exact  payment  of  the  note  due 
in  that  year  in  gold  coin,  and  the  parties,  after  mature  de- 
liberation, settled  this  dispute.  We  can  not  say  that  the  claim 
of  John  Proctor  was  wholly  without  foundation,  for  there 
was  a  legal  question  not  entirely  free  from  doubt  involved  in 
the  controversy.  But  if  we  could  so  declare,  still  we  could 
not  reverse  the  judgment,  for  the  settlement  has  been  so  long 
and  so  fully  acquiesced  in  that  the  court  can  not  annul  the 
judgment  of  the  parties  and  substitute  its  own. 

The  question  here  is  not  simply  whether  there  was  an  in- 
adequate money  consideration,  so  that  the  case  of  Schnell  v. 
Nell,  17  Ind.  29  (79  Am.  Dec.  453),  is  without  force.  Here 
there  was  a  dispute  as  to  what  the  holder  of  a  promissory 
note  was  entitled  to  demand  as  money,  and  to  settle  that  dis- 
pute  the  debtor  gave  a  new  note  and  the  creditor  sur- 
rendered the  old  one.  The  claim  of  the  creditor  was  that 
only  coin  was  money,  and  that  money  was  due  hinl.     To 
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escape  payment  in  what  the  creditor  insisted  was  money,  the 
debtor  agreed  upon  the  sum  evidenced  by  the  note  executed 
in  lieu  of  the  one  given  prior  to  the  year  1865.  There  was, 
therefore,  something  more  than  a  mere  money  consideration, 
for  there  was  a  settlement  of  a  disputed  question. 

The  parties  agreed  upon  the  consideration,  and  through  a 
long  series  of  years  confirmed,  by  repeated  acts,  their  original 
judgment  that  it  was  valid  and  adequate.  In  ordinary  cases 
the  rule  is,  that  where  a  party  gets  all  he  bargained  for,  the 
courts  will  not  substitute  their  judgment  for  his.  Wolfo7'd  v. 
Powci's,  85  Ind.  294  (44  Am.  R.  16),  and  cases  cited.  With 
great  force  that  rule  applies  here. 

If  the  claim  of  John  Proctor,  urged  in  1865,  was  utterly 
groundless,  there  would  be  much  more  strength  in  appel- 
lant's position  ;  but  even  if  groundless,  we  think  it  clear  that, 
after  so  long  a  period  of  acquiescence,  evidenced  by  such 
potent  and  unequivocal  acts,  the  appellant  is  not  in  a  situation 
to  impeach  the  consideration  agreed  upon  in  the  contract  of 
1865.  What  he  accepted  as  valid  in  1865  he  ought  not  to 
denounce  as  insuflScient  in  1885.  In  view,  however,  of  the 
conflicting  decisions  upon  the  question  whether  the  holder 
of  a  promissory  note  executed  in  1865  was  then  entitled  to 
demand  coin,  it  can  not  be  said  that  the  claim  of  John 
Proctor  was  wholly  without  foundation.  Bronson  v.  Rodes, 
7  Wall.  229 ;  Hepburn  v.  Griswold,  8  Wall.  603 ;  Legal 
Tender  Cases,  12  Wall.  457  ;    Willard  v.  Tayloe,  8  Wall.  557. 

The  finding  is  silent  as  to  when  the  first  note  was  executed 
by  the  appellant ;  for  all  that  appears  is,  that,  in  1865,  a  note 
was  executed  in  renewal  of  a  note  that  had  been  «:iven  at  a 
prior  date,  and  in  favor  of  the  trial  court  it  would  be  pre- 
sumed, if  necessary,  that  the  first  note  was  executed  before 
the  adoption  of  the  legal  tender  act,  and  this  would  bring 
the  case  fully  within  the  rule  as  it  existed  until  Hepbwm  v. 
Griswoldy  supra,  was  overruled. 

The  burden  was  on  the  appellant  to  relieve  himself  from 
the  promise  contained  in  his  note,  and  it  was,  therefore,  in- 
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cumbent  upon  him  to  establish  all  the  facts  essential  to  the 
defence  of  waiit  or  failure  of  consideration. 
Judgment  affirmed.  * 

Mitchell,  C.  J.,  did  not  take  any  part  in  the  decision  of 
this  case. 

Filed  Jaa.  26, 1888;  petition  for  a  rehearing  overruled  March  28,  Id8& 
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No.  13,059. 
SCOBEY  ET  AL.  t;.  WalKEB. 

Injunction. — Threatened  Sale  of  Larid, — Execviion  AgaiuBt  Third  Person. — A 
landowner  maj  enjoin  a  threatened  .sale  of  his  property  upon  an  ex- 
ecution issued  against  the  property  of  a  third  person. 

Deed. — Delivery, — Presumj^ion, — Where  a  deed  is  found  in  the  possession 
of  the  grantee,  the  presumption  is,  in  the  absence  of  a  showing  to  the 
contrary,  that  it  was  delivered  to  the  grantee  on  the  day  of  its  date. 

From  the  Decatur  Circuit  Court. 

«/.  8.  Scobey,  for  appellants. 

J.  K.  Ewing  and  C.  Ewing,  for  appellee. 

Mitchell,  C.  J. — This  proceeding  was  instituted  by  John 
D.  Walker  against  John  S.  Scobey  and  Merit  C.  Welsh,  the 
latter  being  the  sheriff  of  Decatur  county,  for  the  purpose 
of  enjoining  the  sale  of  certain  real  estate  alleged  to  belong 
to  the  plaintiff. 

It  is  averred  that  the  sheriff  had  advertised  and  was  about 
to  sell  the  real  estate  described  in  the  complaint,  for  the  pur- 
pose of  satisfying  an  execution  in  favor  of  John  S.  Scobey 
against  the  property  of  James  H.  Walker,  the  plaintiff's 
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father.  It  is  further  averred  that  the  execution  defendant, 
James  H.  Walker,  never  had  any  title  or  interest,  either  legal 
or  equitable,  in  or  to  the  property  so  about  to  be  sold,  but 
that  it  belonged  solely  and  exclusively  to  the  plaintiff,  John 
D.  Walker,  and  that  the  threatened  sale  thereof  would  cast 
a  cloud  upon  the  title  of  the  latter. 

Such  proceedings  were  had  as  that  upon  the  final  hearing 
there  was  a  finding  for  the  plaintiff,  and  a  decree  perpetually 
enjoining  the  defendants  from  selling  the  real  estate  de- 
scribed upon  any  execution  against  the  property  of  James 
H.  Walker. 

It  is  now  argued,  or  rather  suggested,  that  the  complaint 
does  not  state  facts  sufficient  to  invoke  the  jurisdiction  of  a 
court  of  chancery,  because  it  appears  therein  that  the  execu- 
tion defendant,  James  H.  Walker,  never  had  any  title  to  the 
real  estate  in  question.  Hence,  it  is  said,  upon  the  facts  as 
they  appear  in  the  complaint,  the  purchaser  at  the  execution 
sale  would  take  nothing,  and,  therefore,  the  sale  would  not 
cast  a  cloud  upon  the  plaintiff's  title. 

Whatever  diversity  of  opinion  there  may  be  in  other  juris- 
dictions concerning  the  right  of  a  land-owner  to  invoke  the 
jurisdiction  of  a  court  of  chancery,  for  the  purpose  of  ar- 
resting a  threatened  sale  of  his  land  upon  an  execution  issued  ^ 
against  the  property  of  a  third  person,  the  right  to  do  so 
must  be  considered  as  settled  beyond  controversy  in  this 
State.  Bishop  v.  Moorman,  98  Ind.  1  (49  Am.  R.  731); 
Petry  v.  Anibrosher^  100  Ind.  510;  Thomas  v.  Simmons,  103 
Ind.  538;  Walter  v.  Hartwig,  106  Ind.  123. 

A  defendant  who  concedes  that  an  execution  sale,  which  he 
is  threatening  to  make,  would  result  in  no  benefit  to  him,  and 
that  it  might  embarrass  and  complicate  the  title  of  the  plain- 
tiff, will  not  be  heard  to  object  to  the  jurisdiction  of  a  court 
of  chancery  to  enjoin  the  sale,  which  could  be  fruitful  of  no 
possible  benefit,  and  which  might  be  positively  hurtful.  Otis 
V.  Gregory,  111  Ind.  504. 
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The  only  remaining  question  is  whether  or  not  the  finding 
and  judgment  are  supported  by  the  evidence. 

The  facts  are  undisputed,  and  are,  in  brief,  as  follows: 
John  S.  Scobey  recovered  a  judgment  against  James  H. 
Walker  in  the .  Decatur  Circuit  Court  in  November,  1876. 
On  the  26th  day  of  March,  1884,  the  real  estate  in  contro- 
versy was  conveyed  by  one  Armstrong  to  Eliza  J.  Walker, 
wife  of  James  H.  Walker,  the  judgment  defendant.  Sub- 
sequently, on  the  4th  day  of  June,  1885,  Eliza  J.  Walker 
died  intestate,  leaving  her  husband,  James  H.  Walker,  and 
her  son,'  John  D.  Walker,  her  surviving  heirs.  Whether 
she  left  other  heirs  does  not  appear. 

The  appellant  predicates  his  right  to  sell  the  land  in  dispute 
upon  the  theory  that  Mrs.  Walker  died  seized  of  the  real 
estate  described  in  the  complaint,  and  that  upon  her  death 
an  undivided  one-third  thereof  descended  to  her  husband, 
and  became  subject  to  sale  to  satisfy  the  appellant's  judg- 
ment. 

At  the  trial  below  the  plaintiff,  John  D.  Walker,  pro- 
duced and  read  in  evidence  without  objection  a  duly  ac- 
knowledged deed,  signed  by  his  mother,  Eliza  J.,  and  his 
father,  James  H.  Walker,  by  which  deed  the  land  in  dispute 
purported  to  have  been  conveyed  to  him  on  the  21st  day  of 
July,  1884,  about  ten  months  prior  to  the  death  of  his 
mother.  This  deed  was  not  recorded  until  some  two  months 
after  his  mother's  death.  There  was  no  evidence  one  way  or 
the  other .  upon  the  subject  of  the  delivery  of  the  deed. 
Whether  or  not  it  was  delivered  to  John  D.  Walker  by  his 
mother  in  her  lifetime,  is  left  wholly  to  inference,  and  de- 
pends upon  the  presumptions  which  obtain  upon  the  facts  as 
they  appear. 

There  being  no  affirmative  proof  that  the  deed  was  de- 
livered to  the  grantee  in  the  lifetime  of  the  grantor,  the  ap- 
pellant's contention  is,  that  the  evidence  failed  to  show  that 
Eliza  J.  Walker  had  conveyed  the  land  in  dispute  before  her 
death;  therefore,  it   is  said,  she   died  seized   of  the  land  in 
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question,  and  one-third  of  it  descended  to  her  husband,  and 
became  subject  to  sale  to  satisfy  the  appellant^s  judgment. 

It  is,  of  course,  elementary  that  a  deed,  although  it  be 
duly  signed,  sealed  and  acknowledged,  is  not  effectual  to  con- 
vey title  to  land  until  it  has  been  either  actually  or  con- 
structively delivered.  The  delivery,  or  something  which  is 
legally  the  equivalent  of  a  delivery,  is  as  indispensable  as 
the  signature  of  the  grantor,  or  any  other  formality  which  is 
required  to  impart  validity  to  the  deed  as  a  solemn  instru- 
ment of  title.  Until  it  has  been  delivered,  or  until  that  is 
done  which  is  tantamount  in  law  to  a  delivery,  a  deed  does 
not  operate  to  pass  the  title.  Vaughan  v.  Godman,  94  Ind. 
191,  and  cases  cited;  Fitzgerald  v.  Goffy  99  Ind.  28  ;  Quick 
V.  Milligan,  108  Ind.  4:19;. Stone  v.  Frenchy  37  Kan.  145; 
Fain  v.  Smith,  12  Pac.  Rep.  365. 

Conceding  that  it  was  essential  to  the  validity  of  the  deed 
that  it  should  have  been  delivered  in  the  lifetime  of  the 
grantor,  the  question  still  remains :  Does  the  evidence  in  the 
record,  with  the  presumptions  which  legally  attach  to  it, 
show  such  a  delivery  ? 

The  rule  is  well  established,  that  where  a  document,  pur- 
porting to  be  a  duly  acknowledged  deed,  with  regular  evi- 
dence of  its  execution  upon  its  face,  is  found  in  the  hands 
of  the  grantee,  or  if  such  a  deed  is  found  upon  the  proper 
records,  a  presumption  arises  that  it  was  delivered  at  the  time 
it  bears  date,  or  at  some  time  prior  to  the  date  of  its 
recording.  VaiLghan  v.  Godmany  supra;  Wheeler  v.  Single, 
62  Wis.  380;  Wallace  v.  Berdell,  97  N.  Y.  13;  People 
V.  SnydeTy  41  N.  Y.  397 ;  Trustees  v.  McKechnie,  90  N.  Y. 
618 ;  Knolls  v.  Barnhart,  71  N.  Y.  474 ;  McCurdy's  Appeal, 
«5  Pa.  St.  290;  Abbott  Trial  Ev.  694,  695 ;  Chase's  Stephen 
Dig.  Ev.  154,  155,  and  note;  Wood  Prac.  Ev.  241. 

This  presumption  may,  as  a  matter  of  course,  be  rebutted 
by  proof. 

The  deed  under  consideration  having  been^  so  far  as  the 
Vol.  114.— 17 
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record  indicates,  found  in  the  possession  of  the  grantee,  he 
having  produced  it  in  evidence,  and  there  having  been  no 
evidence  to  show  when  it  was  delivered  in  fact,  the  conclu- 
sion  follows  that  the  law  presumes  it  to  have  been  delivered 
to  the  grantee  on  the  21st  day  of  July,  1884,  the  day  of  it^ 
date,  which  was  some  ten  months  prior  to  the  death  of  Eliza 
J.  Walker.  -^ 

The  wife  of  James  H.  Walker  having  alienated  the  land 
prior  to  her  death,  the  husband  took  no  interest  which  was 
subject  to  sale.     There  was,  therefore,  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  16, 1888;  petition  for  a  rehearing  overruled  March  31, 188B. 
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No.  13,881. 

Smiley  et  al.  v.  Smiley. 

Deed. — Delivery  AJler  Death. — Marriage  of  Grantor, — Rights  of  Widow. — 
Notice, — The  owner  of  land  executed  deeds  to  portions  thereof  to  his 
children  by  his  first  marriage,  and  placed  them  in  the  hands  of  one  of 
the  grantees,  with  instructions  to  deliver  them  after  his  death.  The 
grantor  subsequently  married  again,  his  wife  being  informed  before 
the  marriage  that  the  only  estate  owned  by  him  was  land  not  embraced 
in  the  deeds  mentioned.  Afterwards  the  grantor  died,  leaving  no 
children  by  his  last  wife,  and  the  deeds  were  delivered  to  the  respective 
grantees,  they  paying  no  consideration. 

Heldj  that  the  widow  takes  no  interest  in  the  lands  conveyed. 

From  the  Daviess  Circuit  Court. 

/.  Baker  and  A,  J,  Padgett,  for  appellants. 
H,  Orooke  and  W.  Ileffernan,  for  appellee. 
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Elliott,  J. — Jacob  Smiley  was  married  four  times.     By 
his  first  wife,  Catherine,  he  had  four  children,  Joseph  J., 
Jonathan  H.,  James  and  Elizabeth.     By  his  second  wife  he 
had  no  children.     In  1870  he  married  his  third  wife,  Mary. 
On  the  26th  day  of  September,  1873,  he  became  the  owner 
of  the  land  in  controversy.     On  that  day  he  and  his  wife 
executed  five  deeds,  one  to  his  daughter,  Elizabeth,  one  to 
his  son  Jonathan  H.,  one  to  Joseph  and  Jonathan,  one  to  Jo- 
seph, and  one  to  the  heirs  of  James  Smiley.     At  that  time 
James  Smiley  was  living  and  had  four  children,  Jacob  M., 
Sarah,  William  and  Elizabeth.  These  deeds  embraced  part,  but 
not  all,  of  the  land  owned  by  Jacob  Smiley  in  1873.  On  the 
25th  day  of  May,  1875,  he  executed  his  will,  by  which  he 
devised  to  his  wife,  Mary,  during  her  life  or  widowhood, 
part  of  the  land — that  in  section  eleven.     Item  5th  of  his 
will  reads  as  follows :    "  I  have  heretofore  executed  deeds  to 
all  my  real  estate,  not  above  named,  to  my  children  and  grand- 
children for  the  lands  which  I  wish  them  each  to  have,  and 
now  place  them,  the  said  deeds,  in  the  hands  of  my  executor 
hereinafter  named :  which  deeds  I  wish  mv  said  executor  at 
my  death  to  doliver  to  the  parties  severally  named  therein, 
and  to  whom  said  deeds  are  executed.^'     In  the  6th  item  of 
the  will,  Joseph  J.  Smiley  was  nominated  executor.     A  few 
days  after  the  execution  of  the  will,  Jacob  Smiley  placed 
the  deeds  in  the- hands  of  Joseph  J.  Smiley,  and  directed  him 
to  retain  them  until  after  he,  Jacob  Smiley,  should  die,  then 
to  deliver  them.     On  the  24th  day  of  September,  1875,  the 
third  wife,  Mary,  died.     On  the  6th  day  of  the  following 
November,  Jacob  Smiley,  on  being  advised  that  the  deed  to 
the  heirs  of  James  Smiley  was  not  valid,  executed  a  deed  to 
his  children,  Sarah,  Jacob  M.,  William  and  Elizabeth,  and 
placed  them  in  the  hands  of  Joseph  J.  Smiley,  and  repeated 
the  instructions  formerly  given  him.     On  the  same  day  he 
executed  this  codicil  to  his  will :    "  Wliereas,  my  beloved 
wife  departed  this  life  on  the  24th  day  of  September,  1875, 
I  now  wish  the  property  bequeathed  to  her  in   my  will 
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equally  cjivided  among  all  my  children/'  On  the  18th  day 
of  December,  1875,  Jacob  Smiley  married  the  appellee, 
Agnes  Smiley.  On  the  15th  day  of  March,  1877,  he  died, 
leaving  no  children  by  his  last  marriage.  On  that  day  Jo- 
seph J.  Smiley  delivered  the  deeds  placed  in  his  hands  to  the 
respective  graiitees  therein  named.  No  consideration  was 
paid  by  any  of  the  grantees.  The  appellee  was  advised  prior 
to  her  marriage  that  the  only  estate  which  Jacob  Smiley 
owned,  or  in  which  she  would  have  any  claim,  was  two  par- 
cels in  section  eleven. 

The  judgment  of  the  court  gave  the  plaintiff  an  estate  for 
life  in  all  the  land,  as  well  that  part  described  in  the  deeds 
placed  in  the  hands  of  Joseph  J.  Smiley  as  that  of  which 
no  conveyance  was  made. 

The  question  whether  the  appellee  is  entitled  to  a  life-estate 
in  the  land  embraced  in  the  deeds  placed  in  the  hands  of 
Joseph  J.  Smiley,  depends  upon  the  time  those  deeds  took 
effect.  If  they  took  effect  at  the  time  of  their  conditional 
delivery  to  him,  then,  it  is  clear,  she  has  no  interest  in  the 
lands,  because  her  husband  was  not  seized  of  them  at  anv 
time  during  coverture.  The  case,  therefore,  turns  upon  the 
effect  of  that  conditional  delivery.  If  that  delivery  was 
sufficient  to  vest  title  in  the  grantees  as  of  that  date,  then 
the  appellee  can  have  no  claim  in  the  land  as  against  them.^ 

In  deciding  this  question  we  attach  importance  to  the 
fact  that  the  appellee  was  advised  before  marriage  what  laud 
Jacob  Smiley  owned  and  in  which  she  would  acquire  an  in- 
terest. She  was,  at  least,  put  upon  inquiry,  and  if  she  failed 
to  make  inquiry  she  is  not  in  a  situation  to  aver  that  she 
had  no  notice.  Doubtless,  marriage  is  a  valid  consideration, 
and  if  Mrs.  Smiley  had  not  been  informed  as  to  what  lands 
her  husband  owned,  a  different  question  would  confront  us. 
We  do  not,  however,  decide  that  the  deeds  would  not  have 
been  valid  even  if  she  had  not  been  put  upon  inquiry,  for 
that  is  not  now  necessary.  We  do  decide  that,  as  she  had 
notice  prior  to  marriage  what  land  hei;  husband  then  owned. 
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she  can  not  successfully  assert  her  marital  rights  in  the  land 
embraced  in  thie  deeds  placed  in  the  hands  of  Joseph  J. 
Smiley. 

There  was  here  a  conditional  delivery,  for  the  deeds  were 
placed  in  the  hands  of  Joseph  J.  Smiley  with  explicit  in- 
structions to  deliver  them  to  the  grantees  upon  the  happen- 
ing of  a  designated  event,  that  of  the  death  of  the  grantor. 
'  In  this  particular  the  case  differs  from  that  of  Jones  v. 
Laveless,  99  lud.  317.  It  differs,  also,  from  that  case  in  an- 
other particular,  and  that  is  this:  The  party  who  here  as- 
sails the  deeds  had  notice  that  the  grantor  did  not  own  the 
lands  embraced  in  them.  This  case  is,  in  all  material  re- 
spects, like  Owen  v.  Williams,  ante,  p.  179,  and  the  princi- 
ple there  asserted  applies  to  it  with  great  force.  Our  con- 
clusion is  well  sustained  by  authority.  Hockett  \,  Jones,  70 
Ind.  227;  Crooks  v.  Crooks,  34  Ohio  St.  610;  Hatch  v. 
Hatch,  9  Mass.  307  (6  Am.  Dec.  67) ;  Stephens  v.  Rinehart, 
72  Pa.  St.  434 ;  Morse  v.  Slason,  13  Vt.  296 ;  Tooley  y.  Dib- 
ble, 2  Hill,  6^1. 

The  trial  court  erred  in  its  conclusions  of  law  upon  the 
facts  stated  in  the  finding. 

The  appellee  has  filed  a  motion  to  dismiss  the  appeal  as  to 
all  of  the  appellants  except  William  Smiley,  and,  upon  the 
admissions  made  in  the  answer  to  this  motion,  the  appeal 
must  be  dismissed  as  to  all  the  appellants,  except  the  one 
named. 

It  is,  therefore,  adjudged  that,  as  to  all  the  appellants  ex- 
cept William  Smiley,  the  appeal  is  dismissed,  and  that,  as  to 
him,  the  judgment  is  reversed,  with  instructions  to  restate 
the  conclusions  of  law,  and  enter  judgment  in  his  favor. 

Filed  March  28, 1888. 
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Madison  Township  v,  Dunkle. 

Township  Trustee,— Oonversion  of  Public  Funda. — Discharge  in  Bankruptcy. 
— A  debt  due  to  a  township  for  money  wrongfully  appropriated  by  the 
township  trustee,  is  not  barred  by  a  discharge  of  the  latter  in  bank- 
ruptcy, and  a  dividend  received  from  his  estate  is  to  be  treated  as  a 
payment. 

Same.— /Vowissoj-y  Note. — Fiduciary  Character  of  Debt. — The  fact  that  the 
successor  of  a  defaulting  trustee  takes  the  latter's  note  for  the  amount 
due  from  him,  does  not  change  the  character  of  the  debt,  so  as  to  relieve 
it  of  its  fiduciary  character  and  bring  it  within  the  effect  of  a  dis- 
charge in  bankruptcy. 

Same.— TVtw/ec  Has  no  Authority  to  Take  Note  of  Predecessor. — A  township 
trustee  has  no  authority  to  accept  the  note  of  his  predecessor  in  pay- 
ment of  the  sum  due  from  him  to  the  township,  but  the  outgoing  trustee 
is  required  to  pay  iiis  obligation  in  money. 

Same. — Character  of  Debt. — Courts  Will  Look  Behind  Note. — Courts  will  look 
behind  a  note,  a  mortgage,  or  even  a  judgment,  to -ascertain  the  nature 
of  the  debt,  and  if  it  b  one  which  a  discharge  does  not  bar,  it  will  be 
so  adjudged. 

From  the  Montgomery  Circuit  Court. 

E.  C.  Snyder y  P.  S.  Kennedy,  aS.  C,  Kennedy  and  R,  J". 
Greene,  for  appellant. 

G.  W.  Paul,  J,  E.  Humphries  and  T.  8.  Rollins,  for  appellee. 

Elliott,  J. — The  material  allegations  of  the  appellant's 
complaint  are  these  :  That  in  1874  the  defendant  was  elected 
trustee  of  Madison  township,  and  qualified  according  to  law; 
that  he  resigned  the  office  in  September,  1877,  and  James  S. 
MeMurray  was  appointed  his  successor  ;  that  after  McMur- 
ray  had  qualified,  he  and  Dunkle  settled  the  accounts  between 
Dunkle  and  the  township,  and  ascertained  that  Dunkle  was 
indebted  to  it  in  the  sum  of  $2,056.71,  and  that  he  then  ex- 
ecuted to  MeMurray, as  trustee,  his  note  for  that  sum;  that 
the  note  was  executed  "  as  evidence  of  the  indebtedness  and 
for  the  purpose  of  allowing  MeMurray  as  trustee  to  file  the 
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claim  in  the  court  of  bankruptcy,  Dunkle  having  applied  for 
the  benefit  of  the  bankrupt  law  ;"  that  the  note  was  filed  as 
a  claim  in  bankruptcy,  and  the  sum  of  $56.45  was  received 
from  Dunkle's  estate,  and  that  no  other  amount  was  ever  re- 
ceived on  the  debt ;  that — we  quote  the  language  of  the 
pleading — ^^  James  S.  McMurray  filed  the  note  in  the  United 
States  District  Court  at  Indianapolis,  sitting  as  a  court  of 
bankruptcy,  alleging  in  his  written  proof  of  the  claim  that 
the  note  was  executed  as  evidence  of  a  debt  due  from  Dunkle 
to  the  township,  the  same  being  for  a  balance  in  his  hands  as 
a  former  trustee  of  the  township,  which  he  had  appropriated 
to  his  own  use  and  failed  to  pay  to  his  successor." 

A  copy  of  the  note  is  set  forth  in  the  complaint.  The 
sixth  paragraph  of  the  answer  avers  that  the  appellee  was 
adjudged  a  bankrupt  on  the  17th  day  of  October,  1877;  that 
the  appellant  proved  its  claim  in  bankruptcy;  that  its  claim 
was  based  solely  on  the  note,  and  that  the  appellee  received 
his  discharge  in  bankruptcy  by  the  judgment  of  the  proper 
court.  It  was  also  averred  in  this  paragraph  of  the  answer 
that  the  successor  of  the  appellee  made  a  settlement  with  him, 
and  accepted  the  note  described  in  the  complaint  in  payment 
of  the  sum  found  due  from  the  appellee  to  the  township. 

To  this  paragraph  of  the  answer  the  plaintiff  unsuccess- 
fully demurred. 

The  complaint  very  clearly  shows  the  nature  and  origin  of 
the  debt  which  Dunkle  owed  the  township.  The  answer  ex- 
pressly concedes  that  the  debt  was  due  from  Dunkle  to  the 
township  for  money  he  had  failed  to  pay  over  to  his  suc- 
cessor, and  it  tacitly  admits  that  he  had  wrongfully  converted 
the  money  to  his  own  use. 

The  failure  to  controvert  the  averments  of  the  complaint 
is  an  admission  of  their  truth,  but  if  there  were  no  such  aver- 
ments in  the  complaint,  the  facts  stated  in  the  answer  are  suf- 
ficient to  show  the  character  of  the  debt.  We  have,  therefore, 
a  case  where  the  debt  is  for  money  wrongfully  appropriated 
by  a  public  oflBcer.     It  is  perfectly  clear  that  such  a  debt  is 
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not  barred  by  a  discharge  in  bankruptcy.  It  is  equally  clear 
that  the  creditor,  by  accepting  a  dividend,  does  not  lose  his 
rights  to  resist  the  bar  of  the  discharge.  The  act  of  Congress, 
expressly  provides  that  such  a  debt  shall  not  be  barred,  and 
that  if  proved  and  a  dividend  received  on  it,  the  amount  so 
received  shall  be  treated  as  a  payment.  Rev.  Stat.  U.  S.^ 
section  5117;  Bump  Bankruptcy,  728 ;  Blumcnstiel  Bank- 
ruptcy, 539. 

It  is,  however,  argued  that  the  fact  that  the  successor  of 
Dunkle  received  from  him  a  promissory  note  relieves  the 
debt  of  its  fiduciary  character,  and  brings  it  within  the  effect 
of  the  discharge. 

This  position  can  not  be  maintained.  The  execution  of 
the  note  did  not  change  the  character  of  the  debt.  The  note 
is  not  the  debt;  it  is  a  mere  evidence  of  the  debt.  WcUerman 
v.  Morgan,  ante,  p.  237. 

The  appellee  was  indebted  to  the  township  because  he  had^ 
in  direct  violation  of  law,  converted  money  entrusted  to  him 
as  a  public  oflScer.  He  did  not  owe  the  township  simply  be- 
cause he  had  executed  a  promissory  note  to  its  trustee,  but 
because  he  had  violated  the  law  and  converted  the  monev  be- 
longing  to  the  township. 

It  is  well  settled  that  the  courts  will  look  behind  a  note,  a 
mortgage,  or  even  a  judgment,  to  ascertain  the  natare  of  the 
debt,  and  if  it  is  ascertained  to  be  one  which  a  discharge 
does  not  bar,  it  will  be  so  adjudged.  Donald  v.  Kell,  111  Ind* 
1,  and  cases  cited  ;  Wade  v.  Clark,  52  Iowa,  158  (35  Am.  R. 
262);  Young  v.  Grau,  14  R.  I.  340,  and  cases  cited,  n.* 
Carl  171  V.  Carl  in,  8  Bush,  141  ;  Simpson  v.  Simpson,  80  N. 
C.  332  ;  Calvert  v.  Peebles,  80  N.  C.  334 ;  Councill  v.  Horton^ 
88  N.  C.  222. 

In  Young  v.  Grau,  supra,  it  was  said  :  "  The  statute  looks 
back  to  the  origin,  and  change  of  form  is  not  change  of 
oriffin." 

In  another  case  it  was  said  :  *'  The  fiduciary  character  of 
the  debt  docs  not  depend  upou  its  form,  but  the  manner 
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of  its  origin  and  the  acts  by  which  it  is  incurred."  Simp- 
son  V.  Simpson,  supra.  Substantially  the  same  statement  of 
the  rule  was  made  by  this  court  in  Donald  v.  Kelt,  supra. 

The  case  of  Sorden  v.  Gateicood,  1  Ind.  107,  carries  the 
rule  somewhat  further,  and  declares  that  the  party  who  relies 
on  a  discharge  in  bankruptcy  must  aver  and  prove  that  the 
debt  was  one  which  the  discharge  would  bar.  But  it  is  enough 
for  us  in  the  present  case  to  decide,  that  the  debt  appears  fi'om 
the  complaint  and  the  answer  to  be  one  from  which  the  dis- 
charge in  bankruptcy  does  not  relieve  the  debtor.  This  con- 
clusion follows  from  the  rule  laid  down  by  the  authorities 
we  have  cited,  for  no  ingenuity  can  make  the  debt  other  than 
that  of  a  defaulting  public  officer.  If  there  had  been  no  default 
there  would  have  been  no  debt,  for  the  conversion  of  the 
money  constitutes  the  debt.  If  that  element  were  eliminated 
the  written  evidence  of  indebtedness  would  be  utterly  with- 
out force. 

It  is  further  contended  that  the  successor  of  the  appellee 
accepted  the  note  in  payment  of  the  debt,  and  that  this  can- 
celled or  merged  the  original  claim.  This  position  is  founded 
on  an  assumption  that  can  not  be  made  good.  An  incoming 
trustee  has  no  authority  to  take  payment  in  the  promissory 
note  of  his  predecessor.  A  township  trustee  is  invested  with 
mere  naked  statutory  authority,  and  can  do  only  such  acts  as 
the  statute  expressly  or  impliedly  authorizes.  All  persons 
who  deal  with  him  are  bound  to  take  notice  of  this  fact. 
Bloomington  School  Tp.  v.  National,  etc.,  Co,,  107  Ind.  43 ; 
Sumniei's  v.  Board,  etc.,  103  Ind.  263  (53  Am.  R.  512) ; 
Union  School  Tp.  v.  First  National  Bank,  102  Ind.  464,  and 
cases  cited. 

In  the  case  first  cited  it  was  said  bv  HowK,  C.  J. :  "  Such 
trustee  does  not  and  can  not  act  as  the  agent  merely  of  his 
township.  He  is  a  public  officer,  and  his  relations  to  his 
township,  as  the  name  of  his  office  clearly  imports,  are  all  of 
a  fiduciary  nature.  In  dealing  with  such  trustee,  all  per- 
sons are  bound  to  take  notice  of  his  official  and  fiduciary 
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character,  and  to  kuow  that  he  can  only  bind  his  township 
by  his  contracts,  verbal  or  written,  when  it  appears,  or  is 
shown  by  proper  averment  and  proof,  that  such  contracts 
are  authorized  by  law/'  There  is  certainly  no  law  authoriz- 
ing a  township  trustee  to  discharge  his  obligation  to  the 
tt)wuship  for  money  wrongfully  converted  by  executing  his 
own  note  to  his  successor ;  nor  is  there  any  law  authorizing 
his  successor  to  receive  a  note  in  discharge  of  such  an  obli- 
gation. 

On  the  contrary,  the  law  requires  the  outgoing  trustee  to 
pay  his  obligation  in  money.  R.  S.  1881,  sections  5999, 
1951.  The  section  last  cited  makes  the  trustee  guilty  of  em- 
bezzlement if  he  knowingly  appropriates  funds  to  any  other 
purpose  than  that  for  which  they  were  raised  or  appropriated. 
The  law  thus  plainly  declares  that  the  trustee  shall  not  ap- 
propriate the  township  funds  to  his  own  use,  and,  certainly, 
if  he  has  done  what  the  law  forbids,  he  can  not  discharge  his 
debt  to  the  township  by  his  own  prorai&sory  note.  He  is  not 
in  a  situation  to  insist  that  his  successor  accepted  what  he  had 
no  right  to  accept,  nor  is  he  in  a  situation  to  assert  that  his 
successor  did  release  him  by  accepting  his  note,  for  he  is 
bound  to  know  that  his  successor  could  not  bind  the  town- 
ship by  such  a  contract.  It  follows  that,  notwithstanding 
the  agreement  of  McMurray,  the  original  debt  due  the  town- 
ship remained  unpaid.  As  that  debt  was  one  not  barred  by 
the  discharge  in  bankruptcy,  the  court  erred  in  ruling  that 
the  sixth  paragraph  of  the  answer  was  good. 

We  have  seen  that  it  is  proper  for  the  plaintiff  to  go  back 
to  the  original  debt,  even  in  ordinary  cases,  for  the  purpose 
of  showing  its  true  character.  Here  there  is,  if  possible,  a 
much  stronger  reason  for  doing  so.  The  outgoing  trustee 
owed  a  duty  to  the  township  to  pay  over  the  money  in 
his  hands.  This  was  a  duty  imperatively  enjoined  upon 
him  as  a  public  officer,  and  it  was,  moreover,  a  duty  from 
which  no  other  officer  could  relieve  him.  He  was  bound  to 
]HTform  it  in  obedience  to  law,  and  he  had  no  right  to  rely 
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upon  any  act  of  his  successor,  not  authorized  by  law,  as  re- 
lieving him  from  that  duty.  It  was,  therefore,  competent 
for  the  plaintiff  to  avei*  in  its  complaint  the  nature  of  the 
debt,  and  that  it  was  evidenced  by  a  written  promise.     The 

• 

debt  is  one  thing,  and  the  evidence  of  it  is  another.  As  the 
complaint  shows  that  the  debt  was  one  which  a  discharge  in 
bankruptcy  does  not  bar,  an  answer  which  does  not  avoid 
that  part  of  the  complaint  can  not  be  sufficient.  But,  leav- 
ing altogether  out  of  consideration  tlie  averments  of  the 
complaint  upon  the  subject  of  the  settlement,  the  answer  is 
bad.  It  is  bad  irrespective  of  the  construction  which  may 
be  placed  upon  the  complaint,  because  it  shows  that  the  debt 
was  one  which  the  bankrupt  law  expresisly  declares  shall  not 
be  barred  by  a  discharge.  It  shows  that  the  money  was  <lue 
the  township  on  a  settlement  with  the  appellee's  succesjsor  in 
office,  and  the  courts  know,  as  matter  of  law,  that  it  was  the 
imperative  duty  of  the  outgoing  trustee  to  pay  over  the 
money  in  his  hands  to  his  successor.  In  one  method  only 
could  Dunkle  relieve  himself  from  liability;  and  that  was  by 
paying  over  the  money  of  the  township  to  his  successor  in 
office.  He  could  not  make  any  contract  with  his  successor 
that  would  relieve  Wm  from  that  duty.  Against  such  a  debt 
his  discharge  in  bankruptcy  is  of  no  avail. 

Judgment  reversed. 

Filed  March  31, 1888. 
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No.  13,214. 

Mathews  v.  Droud  et  al. 

Highway. — PMian, — Notice. — Pradice. — Bill  (^Exceptions, — The  overrul- 
ing by  the  circuit  court,  on  appeal,  of  a  motion  to  dismiss  the  petition 
for  a  highway,  which  motion  is  based  on  the  ground  that  the  petition  is 
not  according  to  law,  and  that  no  notice  of  its  presentation  to  the  board 
of  commissioners  was  given,  is  not  available  in  the  Supreme  Court  if  no 
objections  to  the  petition  are  pointed  out,  or  if  the  motion  is  not,  so  far 
as  it  relates  to  the  notice,  made  a  part  of  the  record  by  a  bill  of  excep- 
tions, or  if  it  appears  that  the  question  of  notice  was  not  raised  at  the 
first  opportunity  before  the  board. 

Same. — Appeal  to  Circuit  Court, — Qijuuitiona  for  Trial, —  Verdid. — ^On  appeal 
to  the  circuit  court  from  the  county  commissioners,  in  highway  cases, 
only  such  questions  are  for  trial  as  were  in  issue  before  the  commis- 
sioners, or  as  may,  by  leave  of  court,  be  put  in  issue  by  amended  plead- 
ings, and  if  the  verdict  covers  these  matters  it  is  sufficient. 

Same.— A6/MJ  Utility. —  Width. —  Remondranee. — The  fact  that  the  jury^ 
upon  a  trial  in  the  circuit  court,  fix  the  width  of  the  highway  at  ten 
feet  less  than  the  width  ordered  by  the  county  commissioners,  does  not 
entitle  a  remonstrant  to  the  costs  in  the  circuit  court,  when  his  objec- 
tion to  the  utility  of  the  proposed  road  is  a  general  one. 

Same. — Presumptions  in  Favor  of  Judgment, — In  the  absence  of  an  affirm- 
ative showing  of  error,  nil  reasonable  presumptions  will  be  indulged  in 
favor  of  the  rulings  of  the  trial  court.  * 

Same. — Harmless  Error, — Where  a  right  result  is  reached,  a  mistake  in  the 
mode  of  reaching  it  is  not  available  error. 

From  the  Kosciusko  Circuit  Court. 

A.  G.  Woody  A.  Brubaker  and  J,  H,  Brubaker,  for  ap- 
pollaut. 

E.  Ilaymond  and  L.  W.  RoysCy  for  appellees. 

ZoLLARS,  J. — From  an  order  of  the  county  board  locat- 
ing and  establishing  a  public  highway,  Mathews,  the  appellant 
here,  appealed  to  the  circuit  court.  The  clerk  of  that  court 
copied  into  the  transcript  what  purports  to  be  a  written  mo- 
tion by  appellant,  filed  in  that  court,  to  dismiss  the  petition. 
The  grounds  of  the  motion,  as  therein  stated,  are,  that  the 
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petition  is  not  according  to  law^  and  that  no  notice  of  its 
presentation  was  given. 

There  is  no  available  error  in  the  overruling  of  the  mo- 
tion by  the  court  below,  for  several  reasons.  In  the  first 
place,  no  deficiencies  in  the  petition  are  pointed  out  in  argu- 
ment. In  the  second  place,  the  motion,  so  far  as  it  relates  to 
the  insuflSciency  or  the  lack  of  notice,  could  be  made  a 
part  of  the  record  only  by  incorporating  it  into  a  bill  of  ex- 
ceptions, which  has  not  been  done.  And,  in  the  third  place, 
appellant  should  have  raised  the  question  of  notice  at  his 
first  opportunity  before  the  board  of  commissioners ;  that  he 
did  not  do.  He  appeared  before  the  board  and  filed  motions 
and  remonstrances,  and,  after  appeal,  consented  to,  or,  at 
least,  did  not  object  to,  a  continuance,  and  made  no  question 
as  to  notice  until  the  filing  of  his  motion  to  dismiss  at  the 
second  terra  after  the  case  had  reached  the  circuit  court. 
Wcishinffton  Ice  Co,  v.  Lat/,  103  Ind.  48,  and  cases  there 
cited;  Orton  v.  TildeUy  110  Ind.  131 ;  Board,  etc.,  v.  MoTtt- 
gomery,  109  Ind.  69. 

In  their  argument  upon  the  alleged  error  in  overruling 

^he  motion  below,  counsel  for  appellant  contend  that  a  certain 

^'der  made  bv  the  board  was  defective  and  void.     In  an- 

^^^  to  that  argumept  it  is  sufficient  to  say  that  no  such 

O'^^/ion  was  specifically  raised  by  their  motion,  and  that  the 

,  -^r  was  vacated  by  the  appeal,  and  hence  was  no  longer 
.  ^  im  37' consequence. 

Im^.  the  circuit  court  the  jury  returned  a  verdict,  in  sub- 
gta3C5^^  so  far  as  is  material  here,  that  the  highway  as  de- 
gcril3^c3  in  the  petition  would  be  of  public  utility,  and  should 
\)es^t:.siblished  to  the  width  of  thirty  feet,  and  assessed  dam- 

age^    i  ^  favor  of  appellant  in  the  sum  of  forty-seven  dollars. 

The      oourt  below  overruled  a  motion  for  a  new  trial,  and 

strixcil^  out  a  motion  for  a  venire  de  novo, 
*-^^*^  cause  assigned  for  a  new  trial,  upon  which  appellant 

relics    here,  is,  that  the  verdict  is  contrary  to  law.     Upon  the 

recoi-^  before  us,  this  court  can  not  say  that  the  court  below 
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erred  in  either  of  the  above  rulings.  Nor  will  it  be  neces- 
sary for  us  to  determine  ju.st  what  ought  to  be  included  in 
verdicts  in  highway  cases  under  different  issu^^s,  nor  to  add 
to,  or  corament  upon,  what  has  already  been  decided  as  to 
what  defects  in  verdicts  will  require  the  sustaining  of  a  mo- 
tion for  a  venire  de  novo.  It  is  well  settled  that,  on  appeal 
to  this  court,  a  judgment  will  not  be  reversed  unless  the 
record  shows  affirmativelv  that  an  error  or  errors  intervened 
in  the  proceedings  below,  and  that  such  error  or  errors  were, 
or  probably  were,  prejudicial  to  the  party  complaining  here. 
Cline  V.  Lindscy,  110  Ind.  3.'37,  ^nd  cases  there  cited;  Uol- 
lingsworih  v.  State^  111  Ind.  289;  Passmore  v.  Pa^smorCy  113 
Ind.  237,  and  cases  there  cited.  . 

In  the  absence  of  an  affirmative  showing  to  the  contrary, 
all  reasonable  presumptions  will  be  indulged  in  favor  of  the 
rulings  of  the  trial  court.     Becknell  v.  Bechiell,  110  Ind.  42. 

It  is  also  well  settled  that,  on  appeal  to  the  circuit  court 
from  the  county  board,  in  highway  cases,  only  such  questions 
are  for  trial  as  were  in  issue  before  the  county  board,  or  as 
may,  by^  leave  of  court,  be  put  in  issue  by  amended  plead- 
ings. Orton  V.  TildeUy  supra  ;  Washington  Ice  Go,  v.  Lay^ 
supra;  Green  v.  Ell  loft,  86  Ind.  53;  Peed  v.  Brennevnan,  89 
Ind.  252  ;  Breitweiser  v.  Fuhrman,  88  Ind.  28  ;  Rominger 
V.  Simmons,  88  Ind.  453;  Lowe  v.  Ryan,  94  Ind.  450;  Clift 
V.  Broion,  95  Ind.  53;  Denny  v.  Bjish,  95  Ind.  315;  Stock- 
well  V.  Brarit,  97  Ind. .474  ;  Forsythe  v.  Krcuter,  100  Ind.  27 ; 
Thayer  v.  Burger,  100  Ind.  262;  McKee  v.  Gould,  108  Ind. 

107  ;  Powers  v.  Johnson,  86  Ind.  298.  See,  also,  Bradley  v. 
City  of  Frankfort,  99  Ind.  417;  Updegraffy.  Palmer,  107 
Ind.  181 ;     Carr  v.  Boone,  108  Ind.  241  ;     Osborn  v.  SuttoJiy 

108  Ind.  443;  Robinson  v.  Rippey,  111  Ind.  112;  Groscop 
v.  Rainier,  111  Ind.  361  ;  Ford  v.  Ford,  110  Ind.  89. 

In  the  case  before  us  appellant  filed  a  remonstrance  before 
the  board  of  commissioners,  but  there  is  no  copy  of  it  in  the 
record.  We  are  informed  by  the  briefs  of  counsel  that  his 
remonstrance  was  upon  the  grounds  that  the  proposed  high- 
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way  would  not  be  of  public  utility,  and  that  his  land  would 
be  damaged  by  its  opening  and  construction.     Accepting  as 
true  what  is  thus  stated  by  counsel,  it  must  be  held  that  the 
questions  of  utility  and  damages  were  the  only  questions  for 
trial  in  the  circuit  court.     The  verdict  of  the  jury ^  therefoie, 
covers  the  only  questions  that  were,  or  that  could  be,  sub- 
mitted to  them  under  the  issues,  and  hence  it  is  neither  de- 
fective nor  contrary  to  law.    This  conclusion  results  from  the 
holdings  in  the  cases  above  cited.     Rominger  v.  Simmons,  su- 
pra.   See,  also,  Reynolds  v.  Shults,  106  Ind.  291 ;  Thompson 
v.  Deprez,  96  Ind.  67. 

The  striking  out  of  the  motion  for  a  venire  de  novo  was  not 
the  proper  method  of  disposing  of  that  motion,  but  as  a  right 
result  was  reached,  a  mistake  in  the  mode  of  reaching  it  is 
not  an  available  error.  Neptune  v.  Taylor,  108  Ind.  459 
(462).. 

Upon  proper  reports  of  viewers  and  reviewers  the  board 

^f  commissioners  established  the  highway  forty  feet  wide,  and 

^Warded  damages  to  appellant  in  the  sura  of  thirty  dollars. 

^"  the  circuit  court  the  jury,  as  we  have  seen,  found  that  the 

'^hway  would   be  of  public  utility,  and  that  it  should  be 

^f  ^A.  ished  and  opened  to  the  width  of  thirty  feet,  and  as- 

#j       ^^_1  appellant's  damages  at  forty-seven  dollars.    Appellant 

v'^^^^ir5<J  the  court  to  tax  all  of  the  costs  in  the  circuit  court 

.^^  ;  :«r:a  2?st  the  petitioners.     That  motion  was  overruled.     Ap- 

^\  ^3L,  'mrM.i  contends  that  it  should  have  been  sustained,  for  the 


j^{-^<::>  :m_^  that  the  jury  fixed  the  width  of  the  highway  at  ten  feet 
Agg^         "Ci^lan  that  ordered  by  the  county  board,  and  for  the  rea- 
^qO      *.  l::Mai  the  jury  increased  his  damages  in  the  sum  of  seven- 
^ct^      ^Jollars. 

i^  ^=^      we  have  stated,  the  remonstrance  is  not  in  the  record. 

H3p<:>x^    the  statements  of  counsel  we  have  assumed  that  it  pre- 

ggt^^cxil  the  questions  of  public  utility  and  of  damages  to  ap- 

^^*^*^v>t's  land.     But  we  can  not  go  further,  and  assume  that 

ft?V*^^^lant  remonstrated  upon  the  ground  that  the  highway 

tyovi.l^J  nQt  be  of  public  utility,  by  reason  of  being  forty  feet 
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wide,  as  proposed  by  the  petitioners.  We  must  assume, 
rather,  there  being  no  showing  to  the  contrary,  that  the  ques- 
tion of  utility  involved  the  highway  upon  the  proposed  line 
without  regard  to  width.  The  verdict,  therefore,  that  the 
highway  would  be  of  public  utility,  and  that  it  should  be 
established  and  opened  to  the  width  of  thirty  feet,  was  not 
a  finding  in  favor  of  appellant  upon  the  question  and  issue 
of  the  public  utility  of  the  proposec^  highway.  It  was  a 
finding  upon  that  is6ue  in  favor  of  the  petitioners,  and  enti- 
tled them  to  a  judgment  for  the  costs  occasioned  by  the  trial 
of  that  issue. 

This  conclusion  disposes  of  appellant's  motion  to  tax 
against  the  petitioners  tne  costs  which  accrued  in  the  circuit 
court.  The  motion  involved  all  of  the  costs  in  that  court. 
To  have  sustained  it  as  made  would  have  been  to  adjudge 
against  the  petitioners  the  costs  for  which,  as  we  have  seen, 
they  were  entitled  to  judgment.  As  such  a  ruling  would 
have  been  erroneous  as  to  them,  we  need  not  inquire  whether 
or  not  appellant  may  have  been  entitled  to  costs  upon  the 
issue  as  to  damages.  In  any  event,  there  was  no  available 
error  in  the  overruling  of  the  motion  as  a  whole.  See  Elliott 
v.  Russell,  92  Ind.  626  (533) ;  Long  v.  State,  95  Ind.  481 
(488) ;  Louisville,  etc.,  R.  W.  Co.  v.  Falvey,  104  Ind.  409, 
and  cases  there  cited ;  Heberd  v.  Wines,  105  Ind.  237,  and 
cases  there  cited. 

Finding  no  error  in  the  record  that  would  justify  a  reversal 
of  the  judgment,  it  is  affirmed,  with  costs. 

Filed  April  10, 1888. 
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No.  13,193.  \\i  873 

*  119    1^ 

Eads  v.  Retherford  et  al.  li^.we 

Taxj39. — Real  Estate. — Eiror  in  Naming  Owner  Upon  Duplicate. — Lien, — An 
inaccuracy  in  naming  the  owner  of  land  upon  the  tax  duplicate,  does 
not  invalidate  the  tax  lien. 

8am£. — Tenants  in  Common. — Contribution. —  One  to  whom  land  has  de- 
scended jointly  with  other  heirs,  may  pay  the  taxes  upon  the  entire 
tract  atid  enforce  contribution  from  the  other  tenants  in  common. 

From  the  MadisoD  Circuit  Court. 

A.  Ellison  aud  IL  D.  Thcyfnpson,  for  appellant. 
F.  A.  Walker  and  E.  P.  Sohlater,  for  appellees. 

Elliott,  J. — The  appellant  alleges  in  his  complaint  that, 
in  the  year  1865,  Burkett  Eads  died,  the  owner  of  the  real 
estate  in  controversy ;  that  he  left  as  his  heirs  the  appellant 
and  Letba  A.  Retherford ;  that,  in  the  year  ]  874,  Letba  A. 
Retherford  died,  the  owner  of  one-half  the  real  estate  of 
which  Burkett  Eads  had  died  seized ;  that  the  land  was  en- 
tered on  the  duplicate  for  taxation  in  the  name  of  "Burkett 
Eads'  heirs;"  that  partition  of  the  laud  has  never  been 
made ;  that  the  appellant,  since  1867,  has  been  compelled  to 
pay  taxes  on  the  entire  tract  of  land,  and  to  redeem  from 
tax  sales;  that  the  amount  paid  by  him  is  one  hundred  and 
seventy-two  and  ^^  dollars.  Prayer  that  the  plaintiff  be  ad- 
judged to  have  a  lien  on  the  land  for  the  taxes  and  interest, 
and  that  his  lien  be  foreclosed  and  judgment  awarded  him. 

The  taxes  were  not  invalidated  by  the  method  in  which 
the  owner's  name  was  entered  on  the  duplicate.  An  error 
in  listing  the  taxes  does  not  destroy  the  lien  nor  relieve  the 
.  owner  from  paying  them.  Persons  who  own  land  are  charge- 
able with  knowledge  that  it  is  liable  to  taxation ;  and  if  they 
neglect  to  pay  what  they  know  it  is  their  duty  to  pay,  they 
can  not  escape  liability  on  the  ground  of  some  error  or  inac- 
VoL.  114.— 18 
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curacy  in  naming  the  owners ;  at  all  events,  pot  upon  such 
an  inaccuracy  as  that  shown  by  the  complaint.  The  author- 
ities settle  this  question.  Noble  v.  Oity  of  Indianapolis,  1ft 
Ind.  606,  and  cases  cited;  Sloan  v.  Sewell^  81  Ind.  180^ 
Jenkins  v.  Rice,  84  Ind.  342 ;  Carr  v.  State,  etc.,  103  Ind^ 
548,  and  cases  cited. 

There  was,  therefore,  a  valid  lien  against  the  land,  which 
the  appellant,  as  the  owner  of  an  undivided  part  of  it,  had  a 
right  to  pay ;  and  the  only  question  is,  can  he  rightfully 
call  uj)on  his  co-tenants  to  contribute?  The  question  here 
is  not,  as  counsel  suppose,  whether  one  tenant  in  common 
can  acquire  a  title  through  a  sale  of  the  land  owned  in  com- 
mon lor  taxes,  but  whether  he  can  compel  his  co-tenants  to 
pay  their  share  of  the  taxes.  The  case  of  Page  v.  Webster ^ 
8  Mich.  263,  is,  therefore,  not  in  point. 

The  general  rule  undoubtedly  is,  that  one  tenant  who  has 
paid  an  encumbrance  may  compel  contribution  from  his  co- 
tenants.  1  Story  Eq.  Jur.,  section  505;  Freeman  Cotenancy, 
sections  322,  512.  This  is  a  sound  and  salutary  rule,  and 
we  can  not  conceive  why  it  should  not  apply  to  this  case, 
for  the  taxes  were  a  burden  on  the  land  from  which  it  could 
be  relieved  only  by  payment.  Judge  Cooley  does  apply  the 
general  rule  to  such  cases  as  this,  for  he  says :  "  Each  tenant 
in  common  is  bound  to  pay  the  tax  on  his  own  interest;  but 
if  one  is  compelled  to  pay  upon  all,  he  may  charge  the  in- 
terest of  his  co-tenant  with  the  proportionate  part  which  such 
co-tenant  should  have  paid."    Cooley  Taxation  (2d  ed.),  467. 

It  may,  perhaps,  be  true  that,  under  our  statute,  the  ap- 
pellant might  have  elected  to  pay  the  taxes  on  his  undivided 
half  of  the  land,  but  he  was  not  bound  to  pursue  this  course. 
He  had  a  right  to  pay  all  the  taxes  and  prevent  a  sale  of 
any  part  of  the  land.  Taking  all  the  sections  of  the  statute. 
together,  the  reasonable  construction  is,  that  one  to  whom 
land  descends  jointly  with  other  heirs,  may  either  pay  the 
taxes  due  on  his  undivl(l(»(l  interest  in  the  land  or  he  may  pay 
all  the  taxes  and  enforce  contribution.     Either  this  construe- 
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tion  must  be  adopted,  or  many  clear  provisions  of  the  statute 
be  overthrown.  Section  6321,  E.  S.  1881,  may  be  taken  as 
an  example  of  other  similar  provisions  scattered  through  our 
voluminous  .and  confused  revenue  laws.  In  that  section  it 
is  written :  "  Each  heir  or  devisee  shall  be  liable  for  the 
whole  of  such  tax,  and  shall  have  a  right  to  recover  of  the 
other  heirs  or  devisees  their  respective  proportions  thereof, 
when  paid  by  him,  and  interest  thereon  ;  and  the  lien  for  the 
proportion  of  taxes  paid  on  the  different  i^ares  of  the  land 
shall  vest  in  the  person  who  pays  the  taxes/'  It  is  very 
clear,  therefore,  that  neither  the  statute  nor  the  general  rule 
of  law  gives  any  support  to  the  appellee's  claim  that  the  ap- 
pellant  is  a  mere  volunteer. 

Whether  the  complaint  does  or  does  not  claim  too  much 
interest,  or  whether  it  does  or  does  not  claim  for  taxes  barred 
by  the  statute  of  limitations,  are  questions  not  presented ; 
for,  as  the  complaint  entitles  the  plaintiff  to  some  part  of 
the  relief  prayed,  and  in  the  form  it  is  demanded,  it  is  suffi- 
cient  to  repel  a  demurrer.     Baylesa  v.  Glenn,  72  Ind.  5. 

Judgment  reversed. 

Filed  March  29, 1888. 
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114    27n 

Henry  et  al.  v.  Heeb.  -     ^^ 

Promissory  Note. — Forgery. —  Rfitijicafion. —  RMoppd. —  Consideration. — In 
the  absence  of  an  estoppel  in  jkUaj  or  without  a  new  consideration  for 
the  promise,  an  instrument  to  which  the  name  of  a  person  has  been  forged 
can  not  be  ratified  bv  him  so  as  to  make  him  liable  thereon. 

8aM£. — Signing  by  One  Assuming  to  Act  fw  Agent. — If  the  name  of  a  party  is 
si^ed  by  one  who  assumes  to  act  as  his  agent,  or  under  pretence  or 
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color  of  authority,  ratification,  understandinglv,  either  by  an  express 
promise  to  pay  or  by  accepting  a  chattel  mortgage  as  indemnity,  is 
equivalent  to  previous  authority. 

Same. — notification  to  Conceal  Crime. — Public  Policy, — The  ratification  which 
the  law  interdicts  relates  only  to  such  acts  as  clearly  appear  to  have  been 
done  in  violation  of  a  criminal  statute,  the  motive  of  the  ratifying  party 
being  presumably  the  concealment  of  the  crime  or  the  suppression  of  its 
prosecution. 

Same. —  When  UnatUhoi-izcd  Signature  May  be  Eatified, — Where  the  act  rati- 
fied is  of  an  ambiguous  character,  and  may  as  well  be  attributed  to  a 
mistaken  assumption  of  authority  as  to  a  criminal  purpose,  public 
policy  does  not  forbid  the  adoption  of  the  act,  and  it  can  not  be  said 
to  be  without  consideration,  especially  where  indemnity  is  accepted. 

From  the  Fayette  Circuit  Court. 

i?.  Conner,  II,  L.  Frost  and  J.  I.  Little,  for  appellants^ 
J,  F.  McKee  and  D.  W.  McKee,  for  appellee. 

Mitchell,  C.  J. — This  was  a  suit  by  Nicholas  Heeb 
against  Henry  Heeb,  John  F.  Schonert  and  James  D.  Henry 
to  recover  the  amount  of  two  promissory  notes  signed  by 
Heeb  &  Schonert,  who  were  partners,  as  principals,  and  by 
James  D.  Henry  as  surety. 

The  controversy  is  between  the  plaintiff  and  the  appellant 
Henry,  and  relates  exclusively  to  the  note  described  in  the 
second  paragraph  of  the  complaint,  the  execution  of  which 
Henry  denied  under  oath.  To  the  denial  of  the  latter,  the 
plaintiff  replied,  in  substance,  that  the  defendant,  after  hav- 
ing obtained  full  knowledge  that  the  plaintiff  held  the  note 
in  controversy,  ratified  and  confirmed  the  same,  and  promised 
to  pay  it,  and  accepted  a  chattel  mortgage  covering  the  part- 
nership property  of  Heeb  &  Schonert,  the  principal  debtors, 
as  indemnity  against  any  liability  which  might  exist  on  ac- 
count of  his  having  become  surety  on  the  note.  This  was 
held  to  be  a  sufficient  reply. 

While  there  was  much  evidence  tending  to  prove  that  the 
signature  of  Henry,  as  it  appeared  on  the  note,  was  his 
genuine  signature,  there  was  also  evidence  tending  to  prove 
that  it  was  not  genuine.     The  extent  to  which  the  evidence 
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went  in  that  regard  was  to  aflBrm  the  genuineness  of  the  sig- 
nature on  the  one  hand,  and  to  deny  it  on  the  other.  There 
was  no  evidence  tending  to  incriminate  any  particular  person, 
or  directly  pointing  to  any  one  as  having  perpetrated  the 
crime  of  forgery  in  respect  to  the  appellant's  signature.  Be- 
sides, there  was  evidence  which  tended  to  show  that  onp  of 
the  principal  makers  of  the  note  had,  with  the  appellant's 
consent,  filled  out  blank  notes,  which  had  been  previously 
signed  by  the  latter  as  surety,  and  upon  which  the  firm  sub- 
sequently obtained  loans  of  money.         > 

The  appellant  testified  that  he  neither  signed,  nor  author- 
ized any  one  to  sign,  his  name  to  the  note,  "  to  the  best  of 
his  knowledge." 

There  was  some  evidence  tending  to  show  that  Henry  rec- 
ognized the  validity  of  the  note,  and  Kis  liability  to  pay  it, 
and  that  he  had  knowledge  of  the  execution  of  a  chattel 
mortgage  by  Schonert  in  the  firm  name  tx)  secure  him  and 
other  creditors  of  the  firm,  and  that  the  note  in  suit  was  one 
of  the  claims  mentioned  in  the  mortgage  as  having  been 
signed  by  Henry  as  surety  for  Heeb  &  Schonert. 

Relevant  to  the  issue  made  by  the  plea  of  non  est  factum, 
and  the  reply  thereto,  and  to  the  evidence  pertaining  to  that 
feature  of  the  case,  the  court  instructed  the  jury,  in  sub- 
stance, that  if  the  appellant,  after  having  .  obtained  full 
knowledge  upon  the  subject  of  whether  or  not  he  executed 
the  note,  ratified  and  confirmed  the  same,  and  promised  to 
pay  it,  he  would  be  liable  for  the  amount  thereof.  The 
judgment  was  favorable  to  the  plaintiff  below.  The  ruling 
on  the  demurrer  to  the  reply,  and  the  giving  the  above  in- 
struction are  complained  of  as  causes  for  a  reversal  of  the 
judgment.  The  reply  and  the  instruction  present  substan- 
tially the  same  question. 

It  does  not  appear  that  the  promise  of  the  appellant  in- 
duced the  plaintiff  to  change  his  position  in  any  manner,  or 
that  in  reliance  thereon  he  surrendered  any  right  or  benefit 
whatever.     Thei'e  is,  therefore,  no  element  of  estoppel  in  the 
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case  as  presented  either  in  the  pleading  or  in  the  instruction 
of  the  court. 

The  appellant  contends  that  a  person  whose  name  has  been 
forged  to  a  note  can  not  ratify  or  adopt  the  criminal  act,  so 
as  to  become  bound,  unless  facts  have  intervened  which  create 
an  estoppel  and  preclude  him  from  setting  up  as  a  defence 
that  his  signature  is  not  genuine.  There  appears  to  be  an 
irreconcilable  conflict  in  the  decisions  of  the  courts  of  last 
resort  on  this  question.  Thus,  in  Wellington  v.  Jackson,  121 
Mass.  157,  the  Supreme  Judicial  Court  of  Massachusetts,  fol- 
lowing its  earlier  decisions,  held  that  one  whose  signature  had 
been  forged  to  a  promissory  note,  who  yet,  with  knowledge 
of  all  the  circumstances,  and  intending  to  be  bound  by  it, 
acknowledged  the  signature,  and  thus  assumed  the  note  as 
his  own,  was  bound  to  the  same  extent  as  if  the  note  had 
been  signed  by  him  originally,  without  regard  to  whether  or 
not  his  acknowledgment  amounted  to  an  estoppel  in  pais. 
Greenfield  Bank  v.  OraftSy  4  Allen,  447 ;  BartleU  v.  Tucker, 
104  Mass.  336  (341).  To  the  same  effect  is  Hefner  v.  Van- 
dolah,  62  111.  483  \l4  Am.  R,  106);  Fiizpatrick  v.  School 
Commissioners f  7  Humph.  224. 

There  are  other  cases  which,  while  seeming  to  lend  sup- 
port to  the  doctrine  that  a  forged  signature  may  be  ratified, 
nevertheless  turn  upon  the  proposition  that  the  holder  of  the 
note  had  in  some  way  acted  in  reliance  upon  the  promise  or 
admission  of  the  person  whose  name  appeared  on  the  note, 
or  that  the  latter  had  received  or  participated  in  the  consid- 
eration for  which  the  note  had  been  given,  and  was  therefore 
estopped  to  deny  the  genuineness  of  his  signature.  Still  other 
decisions  depend  upon  principles  which  distinguish  them  from 
cases  involving  the  doctrine  of  ratification  or  adoption  of 
forged  instruments  purely.  Casco  Bank  v.  Keene,  53  Maine^ 
103;  Forsyth  v.  Day,  46  Maine,  176 ;  Gorser  v.  Paul,  41  N. 
H.  24;  Woodruff  v.  Munroe,  33  Md.  146;  Union  Bank  r. 
Middlebrook,  33  Conn.  95;  Livings  v.  Wiler,  32  111.  387; 
Commercial  Bank   v.    Warren,    15  N.    Y.    577;    Otovi  ▼• 
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JDe  Wolff  1  R,  I.  393 ;  McKenzie  v.  British  Linen  Co,,  L.  R. 
6  App.  Cas.  82;  Forsythe  v.  Banta,  5  Bush,  548. 

It  is  a  well  established  rule  of  law  that  if  one,  not  assum- 
ing to  act  for  himself,  does  an  aet  for  or  in  the  name  of  an- 
other upon  an  assumption  of  authority  to  act  as  the  agent 
of  the  latter,  even  though  without  any  precedent  authority 
whatever,  if  the  person  in  whose  name  the  act  was  per- 
formed subsequently  ratifies  or  adopts  what  has  been  so  done, 
the  ratification  relates  back  and  supplies  original  authority 
to  do  the  act.  In  such  a  case  the  principal  is  bound  to  the 
same  extent  as  if  the  act  had  been  done  in  the  first  instance 
by  his  previous  authority,  and  this  is  so  whether  the  act  be 
detrimental  to  the  principal  or  to  his  advantage,  or  whether 
it  be  founded  in  tort  or  contract.  The  reason  is,  that  there 
was  an  open  assumption  to  act  as  the  agent  of  the  party  who 
subsequently  adopted  the  act.  The  agency  having  been 
knowingly  i-atified,  the  ratification  becomes  equivalent  to 
original  authority.  Wilson  v.  Tumnian,  6  M.  &  G.  236 ; 
Smith  V.  Tramel,  68  Iowa,  488.  So,  if  a  contract  be  voida- 
ble on  account  of  fraud  practiced  on  one  party,  or  if  for  any 
reason  it  might  be  avoided,  yet  if  the  party  having  the  right 
to  avoid  the  contract,  being  fully  informed,  deliberately  con- 
firms or  ratifies  it,  even  though  this  be  done  without  a  new 
consideration  and  after  acts  have  been  done  which  would 
have  released  the  person  affected,  the  party  thus  ratifying  is 
thereby  precluded  from  obtaining  the  relief  he  otherwise 
might  have  had.      Williams  v.  Boyd,  75  Ind.  286. 

The  ratification  or  adoption  of  a  forged  instrument,  or  of 
a  contract  which  is  prohibited  by  law,  or  made  in  violation 
of  a  criminal  statute,  involves  altogether  different  princi- 
ples. One  who  commits  the  crime  of  forgery  by  signing 
the  name  of  another  to  a  promissory  note  does  not  assume 
to  act  as  the  agent  of  the  person  whose  name  is  forged. 
XJ]K)n  principle,  there  would  seem  to  be  nctoom  to  apply 
the  doctrine  of  ratification  or  adoption  of  the  act  in  such 
a  case.     Where  the  act  done  constitutes  a  crime,  and  is  com- 
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mitted  without  any  pretence  of  authority,  it  is  difficult  to 
understand  how  one  who  is  in  a  sense  the  victim  of  the 
criminal  act  may  adopt  or  ratify  it,  so  as  to  become  bound 
by  a  contract  to  which  he  is  to  all  intents  and  purposes  a 
stranger,  and  which  as  to  him  was  conceived  in  a  crime  and 
is  totally  without  consideration.  As  has  been  well  said,  it  i& 
impossible  in  such  a  case  to  attribute  any  motive  to  the  rati- 
fying party  but  that  of  concealing  the  crime  and  suppressing 
the  prosecution  ;  "  for  why  should  a  man  pay  money  without 
consideration  when  he  himself  had  been  wronged,  unless 
constrained  bv  a  desire  to  shield  the  ffuiltv  partv?'^ 

«  O  »       IT  « 

The  distinction  made  in  many  well  considered  cases  seems 
to  be  this :  where  the  act  of  signing  constitutes  the  crime  of 
forgeryy  while  the  person  ivhose  name  has  been  forged  may 
be  estopped  by  his  admissions,  upon  which  others  may  have 
changed  their  relations  from  pleading  the  truth  of  the  mat- 
ter to  their  detriment,  the  act  from  which  the  crime  springs 
can  not,  upon  considerations  of  public  policy,  be  ratified 
without  a  new  consideration  to  support  it.  Shisler  v.  Van-- 
dike,  92  Pa.  St.  447  (37  Am.  R.  702)  ;  McHugh  v.  OourUy 
of  Schuylkill,  67  Pa.  St.  391 ;  Workman  v.  Wrig/d,  33  Ohia 
St.  405  (31  Am.  R.  546,  and  note)  ;  Owsley  v.  Philips,  78 
Ky.  517  ;  Brooke  V.  Hook,  24  Law  Times,  34  (3  Alb.  Law 
Jour.  255);  2  Daniel  Neg.  Instr.  1351,  1353;  2  Randolph 
Com.  Paper,  section  629. 

In  case  of  a  known  or  conceded  forgjerv,  we  are  unable  ta 
discover  any  principle  upon  which  a  subsequent  promise  by 
the  person  whose  name  was  forged  can  be  held  binding  in 
the  absence  of  an  estoppel  in  pais,  or  without  a  new  consid- 
eration for  the  promise ;  Workman  v.  Wright,  supra  ;  Owsley 
v.  Philips,  supra. 

Notwithstanding  the  elaborate  argument  of  counsel,  our 
conclusion  is,  that  neither  the  reply  nor  the  ii>struction  as  ap- 
plied to  the  evidence  in  the  case  before  us  presents  the  ques- 
tion of  the  ratification  of  a  forged  instrument. 

The  case  was  contested  upon  the  one  side  on  the  theory 
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that  the  signature  to  the  note  was  the  appellant's  genuine 
signature.  There  was  no  question  of  forgery  involved  in  the 
case.  There  was  no  evidence  pointing  to  the  crime  of  forgery 
on  the  part  of  any  one.  The  question  was  whether  the  note 
had  been  signed  by  the  appellant,  or  by  some  one  duly 
authorized  by  him.  For  anything  that  appears  either  in  the 
reply  or  in  the  evidence,  it  may  as  well  be  assumed,  if  the  ap- 
pellant's name  was  not  signed  by  himself,  that  it  was  signed 
by  another  under  pretence  of  authority. 

As  we  have  seen,  if  the  appellant's  name  was  signed  by 
some  one  who  assumed  to  act  as  his  agent,  or  under  pretence 
or  color  of  authority,  ratification,  understandingly,  either  by 
an  express  promise  to  pay,  or  by  accepting  a  chattel  mort- 
gage as  indemnity,  would  be  equivalent  to  previous  authority. 

The  ratification  which  the  law  interdicts  relates  onlv  to 
such  acts  as  clearly  appear  to  have  been  done  in  violation  of 
a  criminal  statute,  the  motive  of  the  ratifying  party  being 
presumably  the  concealment  of  the  crime  or  the  suppression 
of  its  prosecution.  Where,  however,  as  in  the  present  case, 
the  act  ratified  is  of  an  ambiguous  character,  and  may  as  well 
be  attributed  to  a  mistaken  assumption  of  authority  as  to  a 
purpose  to  commit  a  crime,  public  policy  does  not  forbid  the 
adoption  or  ratification  of  the  act ;  nor  can  it  be  said  to  be 
without  consideration,  especially  where,  as  in  the  present 
case,  indemnity  has  been  accepted. 

These  conclusions  lead  to  an  afiiimance  of  the  judgment. 
Judgment  afiBrmed,  with  costs. 

Filed  April  11,  1888. 
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The  Indiana,  Bloomikgton  and  Western  Raii,way 
Company  c.  Adamsun  et  al. 

Paktibs. — Joint  CoaCiiiei.—S'i'Triving  Obligea  May  Sat. — Surviving  obligees 
may  bring  an  action  uu  a  joint  contract  without  joining  the  beirs  or 
repreaentativeii  of  a  deoeaiied  obligee,  the  common  taw  nile  vesting  the 
whole  right  in  the  xurvivorB  not  bein^  chun>;eiJ  by  tlie  code  of  ciril 
procedure,  and  hence  Biich  persons  are  the  real  partieti  in  intere><L 

CoBTBACT,— BreucA. — Damiiga. — A  parly  who  fails  to  |Jerform  an  act 
which  he  has  agreed  tii  perform  if  linble  for  »lt  injuries  that  naturally 
and  proiimately  flow  from  the  bre:icli,  llie  result  to  be  reached  by 
taking  into  cnnnidcrHtion  the  contract  and  iittendiint  circumstances. 

Sa.ME.— il?r««nejJ  la  t'unnirurt  Ricer  KmbaAhineiil.—Frfj<ltrl*  and  FlofnU. — 
Where  a  person  ajfreea  to  construct  and  maintain  a  river  embankment, 
and  the  circumalunccs  show  that  the  parties  intended  that  the  embank- 
ment should  be  so  maintained  as  10  prevent  overflows,  and  so  that  it 
might  be  used  as  a  roadway,  the  promiuing  party  is  answerable  for  the 
consequences  resulting  from  freshetfl  and  floods. 

Same.— yn/m-(«en  Obrlai-ii-'^.  —  X  party  who  agrees  to  construct  and  main- 
Iain  a  culvert  at  a  designated  place  must  make  it  reasonably  eflective 
for  the  purpose  it  is  intended  to  accomplish,  although  accident  or  nat- 
ural causes  may  mal(e  the  work  more  difficult  and  expensive  than  it 
was  supposed  il  would  be. 

Pbincipai.  and  Aobst. — Evidence  of  Agency. — Deelaralumi  <^  AgenL — The 
relation  of  principal  and  agent  maybe  eetablished  by  circutustaDtial 
evidence,  and  proof  that  one  openly  acted  as  the  agent  of  aoother, 
under  such  circumstances  as  implied  knowledge  on  the  part  of  the 
latter,  makes  a  prima  facie  case,  and  authorites  the  admission  in  evi- 
dence of  his  declarations. 

From  the  Fountain  Circuit  Court. 

C  W.  Fairbanks,  T.  F.  Davidson  and  O.  Oresham,  for  ap- 
pellant. 

L.  Nebeker  and  JI.  H.  Dochlerman,  for  appellees. 

Elliott,  J. — The  appellees  describe  in  their  complaint  a 
tract  of  land  owned  by  them  and  Nellie  Adamson  in  October, 
1880,  and  allege  that  they  and  Nellie  Adamson  entered  into 
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a  conti-ac^  with  the  appellant.  The  statemeDt  of  the  con- 
tract— not  a  clear  one — is  as  follows,  viz. : 

"  That  they  (the  plaintiffs)  should  execute  to  the  defend- 
ant a  quitclaim  deed  for  a  strip  of  land  out  of  said  land  one 
hundred  feet  wide  and  four  hundred  and  thirty-five  feet  long, 
and  permit  the  defendant  to  construct  and  extend  an  em- 
bankment from  its  then  terminus  over  said  land  in  an  easterly 
direction  until  it  should  meet  with  and  intersect  with  the 
west  end  of  said  bridge,  and  release  said  defendant  from  all 
damages  that  should  accrue  to  them  on  account  of  the  said 
embankment  or  the  overflow  of  water.  In  consideration  of 
which  the  defendant  agreed  to  maintain  its  road  so  the  plain- 
tiffs could  have -the  benefit  of  the  vsame,  pay  plaintiffs  and 
said  Nellie  Adamson  one  hundrrd  dollars,  and  construct  and 
maintain  in  and  through  the  said  river  embankment  enclos- 
ing said  land  a  good  and  sufficient  stone  box  culvert,  the  liole 
of  which  should  not  be  less  than  two  feet  wide  by  four  feet 
high  ;  that  the  same  should  be  constructed  in  a  reasonable 
time  and  at  the  point  designated  by  the  plaintiffs,  and  should 
be  so  constructed  that  it  would  be  sufficient  to  carry  off  and 
permit  the  escape  of  the  overflow  water  on  said  land  well 
and  sufficiently  then  and  in  the  future;  and  it  was  further 
agreed  by  the  defendant  that  the  plaintiffs  and  Nellie  Adam- 
son should  have  a  passage-way  along  said  embankment  along 
the  river  at  the  east  end  of  the  fill,  so  to  be  made  by  the  de- 
fendant, the  bottom  of  which  was  not  to  be  lower  than  the 
high-water  mark  of  said  river.  And  it  was  further  agreed 
bv  the  defendant  that  the  river  embankment  was  to  be  left 
unimpaired  except  wherein  it  was  cut  or  removed  by  putting 
in  said  culvert.^' 

It  is  averred  that  the  plaintiffs  and  Nellie  Adamson  did 
execute  a  quitclaim  to  the  defendant,  and  fully  performed 
their  part  of  the  contract,  and  that  Nellie  Adamson  has  since 
died.  It  is  also  averred  that  the  defendant  did  not  perform 
its  part  of  the  contract,  but,  in  violation  of  the  provisions 
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thereof,  tore  down  the  river  embankment^  and  has  failed  to 
put  in  a  stone  box  culvert. 

The  appellant  contends  that  its  demurrer  to  the  complaint 
on  the  ground  of  a  defect  of  plaintiffs  is  well  taken,  because 
neither  the  heirs  nor  the  representatives  of  Nellie  Adamson 
are  made  parties  to  the  ar^tion. 

In  answer  to  the  appellant  the  counsel  for  the  appellees 
assert  that,  as  the  contrary  does  not  appear,  it  must  be  as- 
sumed that  the  heirs  of  Nellie  Adamson  are  parties.  This 
position  is  not  tenable.  The  complaint  does  not  profess  to 
assert  a  right  in  any  of  the  plaintiffs  as  the  heirs  or  repre- 
sentatives of  Nellie  Adamson,  but  proceeds  exclusively  on 
the  theory  that  the  cause  of  action  is  in  them  in  their  own 
right.  They  sue  as  in  the  right  of  the  original  contracting 
parties,  and  not-  in  the  capacity  of  heirs  or  representatives 
of  a  deceased  party.  It  can  not,  therefore,  be  inferred  in 
aid  of  the  complaint  that  the  heirs  or  representatives  of 
Nellie  Adamson  are  parties  to  this  action.  This  inference  can 
not  be  made  without  assuming  that  the  plaintiffs  sue  in  a 
different  capacity  from  that  which  they  themselves  profess^ 
and  this  assumption  can  not  be  justly  made. 

It  is  a  familiar  rule  of  pleading  that  a  demurrer  admits 
only  such  facts  as  are  sufficiently  pleaded,  and  it  is  quite  as 
well  settled  that  facts  must  be  direotlv  averred,  and  not 
pleaded  by  way  of  recital.  Jackson  School  Tp.  v.  FarloWy 
75  Ind.  118. 

There  is  no  direct  allegation  that  Nellie  Adamson  was  the 
wife  of  John  M.  Adamson,  although,  in  a  deed  set  forth  in 
the  complaint,  that  fact  aj>pears  by  way  of  recital.  But  a 
recital  in  an  instrument  not  the  foundation  of  the  action  is 
not  the  allejration  of  a  traversable  fact.  It  is,  indeed,  very 
doubtful  whether  a  recital  of  the  character  here  under  dis- 
cussion would  be  suifieient  even  if  found  in  an  instrument 
on  which  the  pleadinpj  was  based  ;  but,  however  this  may  be^ 
it  is  quite  cl(\ir  that  it  can  not  be  regarded  as  sufficient  when 
contained  in  a  mere  collateral  instrument.     This  conclusion 
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excludes  from  the  discussion  the  authorities  which  bear  upon 
the  question  of  the  right  of  a  husband  as  the  survivor  of 
his  deceased  wife  to  maintain  an  action  for  injuries  to  prop- 
erty jointly  owned  by  them. 

Authorities  declaring  the  rule  in  cases  of  partnership  are 
not  of  controlling  force.  The  rules  which  apply  to  contracts 
with  partners  rest  uj)on  essentially  different  principles  from 
those  which  govern  cases  of  joint  contracts.  The  rights  of 
partners  are  in  many  respects  very  different  from  those  of 
joint  obligees.  The  relations  of  the  partners  are  different, 
and  the  rules  which  govern  actions  brought  by  them,  or 
against  them,  are  not  the  same  as  those  which  obtain  where 
parties  are  united  in  a  joint  obligation,  and  not  associated  in 
a  partnership.  We  exclude,  as  without  controlling  force, 
although  they  may  be  remotely  analogous,  the  authorities 
which  govern  actions  brought  by  surviving  partners. 

The  process  of  elimination  which  we  have  pursued  trims 
the  case  down  to  the  question,  whether,  under  the  code  of 
civil  procedure,  the  survivors  may  bring  an  action  on  a  joint 
contract  without  joining  the  heirs  or  representatives  of  the 
deceased  obligee.  That  they  might  have  done  so  at  com- 
mon law  is  indisputable.  Dicey  Parties  to  Actions,  top  p. 
149.  If  the  code  has  not  changed  the  rule  they  may  still 
do  so. 

The  question  with  which  we  have  to  deal  is  important,  and 
not  entirely  free  from  difficulty,  but,  after  the  most  careful 
study  we  have  been  able  to  give  the  subject,  we  feel  bound 
to  hold  that  the  code  does  not  change  the  common  law 
rule.  The  question  goes  back  of  the  procedure^  and  takes 
up  the  element  of  the  right  itself.  The  right,  the  statute 
does  not  profess  to  change;  it  reaches  only  the  remedy.  In 
the  case  of  a  joint  contract  the  whole  right — the  unified  in- 
terest— vests  in  the  survivors.  Upon  them  falls  the  entire 
right.  If  they  do  possess  the  entire  right,  then  they  are  the 
real  parties  in  interest,  since  it  is  iiiconceivable  that  if  they 
do  possess  the  entire  right  any  other  person  can  be  a  real 
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party  in  interest.  The  principle  of  the  common  law  vesting 
the  whole  right  in  the  survivors  is  not  changed  by  the  code, 
and  so  long  as  the  principle  remains  unchanged  the  persons 
possessing  this  entire  right  must  be  regarded  as  the  real 
parties  in  interest.  It  requires  legislation  to  ^abrogate  a  rule 
of  law,  and  the  courts  can  not  assume  the  functions  of  the 
Legislature. 

Mr.  Pomeroy,  who  has  as  strongly  as  any  one  urged  a 
liberal  construction  of  the  code  and  an  extension  of  its  pro- 
visions, affirms  that  the  common  law  principle  has  not  been 
abrogated.  In  discussing  this  question  he  said  :  "  In  actions 
ex  contractu,  all  the  persons  having  a  joint  interest  must  be 
made  plaintiffs,  and,  when  one  of  them  dies,  the  action  must 
be  brought  or  must  proceed  in  the  names  of  the  survivors ;  the 
personal  representatives  of  the  deceased  obligee  or  promisee 
can  not  be  joined  as  co-plaintiffs ;  and  in  the  same  manner,  in 
actions  ex  delicto  for  injuries  to  personal  property,  all  the 
joint  owners  must  unite,  and,  if  pne  of  them  dies,  the  action 
is  to  be  prosecuted  by  the  survivors  alone.  These  common 
law  rules  remain  in  full  force.^^  Pomeroy  Remedies,  section 
226. 

We  think  it  was  competent  to  prove  what  it  would  cost  to 
repair  the  embankment  along  the  river.  The  appellant,  in 
cutting  through  this  embankment  and  failing  to  do  the  work 
properly  and  with  reasonable  care  and  skill,  violated  the  con- 
tract made  with  the  appellees,  and  must  respond  in  damages. 
We  regard  it  as  settled  law  that  a  party  who  agrees  to  per- 
form an  act,  and  fails  to  keep  his  agreement,  must  pay  com- 
pensation for  all  injuries  that  naturally  and  proximately  result 
from  the  breach.  The  result  is  to  be  reached  by  taking  into 
consideration  the  contract  and  attendant  circumstances,  for, 
as  the  books  frequently  say,  a  contract  is  to  be  read  by  "the 
light  oi'  the  surrounding  circumstances.^'  It  would  be  pro- 
ductive of  confusion  and  injustice  to  take  a  contract  and  en- 
force it  without  regard  to  the  situation  of  the  parties  and  of 
the  subject-matter.     No  rule  of  law  of  which  we  have  any 
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knowledge  will  sustain  such  a  course.  A  contract  can  not 
be  isolated,  and  construed  without  regard  to  the  circum- 
stances under  which  it  was  made.  Where  a  party  agrees  to 
construct  and  maintain  a  river  embankment,  or  to  do  other 
work  upon  it,  and  the  circumstances  are  such  as  show  that 
it  was  the  intention  of  the  parties  that  the  embankment 
should  be  so  maintained  as  to  prevent  overflows,  and  so  that 
it  might  be  used  as  a  roadway  or  the.like,  the  promising  party 
is  answerable  for  the  consequences  resulting  from  the  action 
of  freshets  and  floods  upon  the  embankment. 

It  seems  clear  to  us  that,  where  such  a  contract  is  made, 
the  parties  must  have  had  in  contemplation  such  a  probable 
result.  There  was,  therefore,  no  error  in  permitting  the  ap- 
pellees to  prove  the  cost  of  repairing  the  break  or  hole  in 
the  river  embankment. 

It  is  urged  that  the  questions  asked  the  witnesses  on  this 
subject  were  in  the  present  tense,  and,  therefore,  had  refer- 
ence to  the  time  of  trial.  But  no  such  objection  was  stated 
to  the  trial  court,  and  the  objection  can  not  be  considered 
here,  for,  on  appeal,  only  such  objections  are  available  as 
were  specifically  vStated  to  the  trial  court. 

The  contract  between  the  parties  must  receive  a  reasona- 
ble construction,  and  giving  it  such  a  construction  it  re- 
quired that  the  appellant  should  put  in  the  culvert  in  a 
reasonably  careful  and  skilful  manner,  so  that  it  will  fairly 
accomplish  the  object  the  parties  designed  that  it  should  do. 
While  it  is  true  that  there  was  here  no  specific  agreement  to 
put  back  the  dirt,  yet  that  was  unquestionably  the  duty  of 
the  appellant  if  it  was  necessary  to  a  proper  and  reasonable 
performance  of  the  work  it  had  undertaken  to  do.  Whether 
it  was  necessary,  was  a  question  to  be  decided  on  the  whole 
evidence,  and  it  could  not  be  decided  on  an  objection  to  the 
admission  of  testimony  if  there  was  any  evidence  fairly  war- 
ranting the  conclusion  that  it  was  a  necessary  part  of  the  work 
which  the  appellant  had  undertaken  to  perform.     Pedigo  v. 
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Grimes,  113  Ind.  148.     There  unquestionably  was  such  evi- 
dence. 

One  of  the  appellees'  witnesses  was  asked  this  question : 
**  How  would  a  culvert  have  to  be  made  over  there  at  the 
locality  mentioned  in  the  complaint  to  endure  the  ordinary 
pressure  of  the  water  and  be  secure  ?"  There  was  no  error 
in  overruling  the  objection  of  the  appellant  to  this  question. 
The  stone  box  culvert  contracted  for  was  clearly  intended  by 
the  parties  to  be  one  reasonably  well  suited  to  the  purpose  it 
was  intended  to  accomplish.  Where  parties  contract  for  such 
work  it  is  understood  as  part  of  the  contract  that  it  shall  be 
so  placed  and  so  constructed  as  to  be  reasonably  well  adapted 
to  accomplish  the  purpose  designed.  We  suppose  it  to  be 
perfectly  clear  that  the  appellant  had  no  right  under  the  con- 
tract to  construct  a  stone  box  culvert  at  such  an  elevation  or 
angle  as  that  it  would  be  practically  useless.  What  the  parties 
contemplated  was  a  culvert  of  the  kind  and  dimensions  spec- 
ified, that  would  be  reasonably  well  built  and  reasonably 
well  adapted  to  accomplish  what  the  parties  expected  it  would 
accomplish  if  suitably  located.  Whatever  was  necessary  to 
make  a  culvert  of  the  kind  and  dimensions,  complete  and 
reasonably  well  adapted  to  the  purpose  designed,  the  contract 
bound  the  appellant  to  do.  We  think  the  learned  counsel 
give  the  contract  a  much  narrower  construction  than  reason 
or  precedent  warrants.  Our  conclusion  is,  that  the  contract 
does  bind  the  appellant  to  make  the  culvert  reasonably  se- 
cure, and,  if  to  do  this  required  a  stone  foundation,  or  any 
work  of  like  nature,  it  was  bound  to  do  that  work.  It  is 
never  necessary  that  a  party  who  contracts  for  a  bridge, 
culvert,  or  the  like  thing,  which  he  knows  is  intended  for  a 
designated  place,  should  state  at  full  length  and  in  minute 
detail  just  what  shall  be  done.  The  law,  unless  excluded  by 
the  terms  of  the  contract,  enters  as  a  silent  factor  into  everv 
such  contract,  and  binds  the  promisor  to  do  the  work  with 
ordinary  skill  and  care,  so  that  when  complete  it  shall  be 
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ordinarily  well  adapted  to  the  purpose  for  which  it  was  in- 
tended. 

The  appeUant,  having  agreed  to  construct  and  maintain  a 
-culvert  at  the  place  indicated,  was  bound  to  do  so,  and  to 
make  it  reasonably  effective  for  the  purpose  it  was  intended 
to  accomplish,  so  that  it  is  not  excused  although  accident  or 
natural  causes  mav  have  made  the  work  muchraore  diflScult 
than  it  was  supposed  it  would  be.  It  is  seldom  that  a  promisor 
is  excused  on  the  ground  that  the  performance  of  his  agree- 
ment is  practically  impossible,  for  the  general  rule  is,  that, 
having  bound  himself  to  do  a  thing  not  absolutely  impos- 
sible in  itself,  he  must  do  all  incidental  work  necessary  to 
make  performance  possible,  even  though  it  entail  upon  him 
work  and  expense  not  foreseen  by  him.  Pollock  Principles 
of  Contracts,  chapter  vii. 

We  think  it  was  competent  for  the  appellees  to  prove  that 
it  was  practically  possible  to  construct  a  permanent  culvert, 
although  we  doubt  whether  they  did  not,  in  attempting  it, 
assume  a  greater  burden  than  the  law  imposes  upon  them. 
But  if  they  did,  the  appellant,  at  all  events,  has  no  cause  of 
complaint. 

We  have  no  doubt  that  it  was  competent  for  the  appellees 
to  prove  the  consideration  of  the  contract.  We  do  not  re- 
gard the  question  upon  this  point  as  outside  of  the  issues. 

We  are  inclined  to  agree  with  appellant's  counsel  that  the 
answer  to  the  question  as  to  the  ownership  of  property  above 
the  railroad  was  incompetent,  but  we  can  not  agree  that  the 
question  to  which  the  answer  was  addressed  was  improper. 
Our  opinion  is,  that  it  was  competent  for  the  appellees  to  prove 
the  situation  of  the  subject-matter  of  the  contract  and  its 
surroundings,  as  well  as  their  interest  in  adjoining  property, 
and  this  is  really  all  that  the  question  called  for.  As  there 
was  no  motion  to  strike  out  the  answer,  and  as  the  question 
was  not  in  itself  improper,  we  can  not  hold  that  there  was 
any  available  error.  If,  however,  we  are  wrong  in  this,  we 
Vol.  114.— 19 
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oould  not  reverse,  because  it  is  apparent  that  the  answer  did 
the  appellant  no  harm. 

The  relation  of  principal  and  agent  may  be  established  bjr 
circumstantial  evidence.  We  think  that  the  evidence  shows^ 
prima  fadcy  at  least,  that  Mr.  Sherman  was  the  chief  en- 
gineer of  the  appellant,  and  as  such  had  supervision  of  the 
construction  of  the  culvert  and  the  work  connected  with  it. 
Whether  he  was  or  was  not,  in  fact,  the  appellant's  agent 
was  a  matter  peculiarly  within  its  own  knowledge,  and  proof 
that  he  was  openly  acting  in  that  capacity  under  such  cir- 
cumstances as  implied  knowledge  on  its  part  made  a  prxma 
facie  case,  and  entitled  the  appellees  to  give  evidence  of  his 
declarations  made  while  actually  engaged  in  directing  or 
supervising  the  work  of  constructing  the  culvert. 

We  accept  as  a  substantially  connect  statement  of  the  gen- 
eral rule  counsel's  assertion,  that  a  plaintiff  who  does  not 
use  ordinary  care  to  prevent  the  aggravation  of  damages  caa 
not  recover  for  the  increased  loss  which  ordinary  care  might 
have  prevented,  but  we  do  not  understand  that  the  rule  re- 
quires the  plaintiff  to  do  the  work  that  the  defendant  con- 
tracted to  do.  We  do  not  believe  that  the  rule  required  these 
plaintiffs  to  construct  the  culvert  or  to  reconstruct  the  em- 
bankment, for  that  would  compel  them  to  do  what  the  appel- 
lant had  agreed  to  do.  If  the  rule  should  be  given  a  construc- 
tion and  application  so  broad  as  that  claimed  by  appellant, 
it  would  reward  the  contract-breaker  and  punish  the  party 
who  had  paid  him  the  agreed  compensation. 

Judgment  affirmed. 

Filed  Jan.  24, 1888;  petition  for*a  rehearing  overruled  April  13, 1888. 
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No,  12,937.  {}J  ^ 

118    »*4. 

Super  et  al.  t?.  The  State,  ex  rel.  Sypers  et  al. 

Execution. — Sale  oj  Mortgaged  Chattels  Ihider. — Constable, — Breach  of  Duty. 
— Liability  on  Bond, — Where  a  constable  levies  upon  and  sells  mortgaged 
chattels  under  execution,  and  delivers  possession  to  the  purchaser  with- 
oat  requiring  him  to  comply  with  the  conditions  of  the  mortgage,  as  re- 
quired by  section  722,  B.  B.  1881,  the  officer  is  guilty  of  a  breach  of 
duty,  making  him  liable  on  his  bond,  and  the  title  held  by  others  is  not 
divested,  but  the  party  in  interest  may  reclaim  poteession  or  demand  an 
accounting  from  the  purchaser. 

Same. — Aetion  Upon  Ojficei^s  Bond. — Measure  of  Damages. — Where,  in  such 
case,  the  mortgagee  brings  an  action  upon  the  bond  of  the  officer,  the 
amount  of  the  mortgage  debt  is  not  the  measure  of  his  damages  unless 
the  property  is  worth  that  much ;  but  if  the  value  of  the  property  is  ' 

less  than  the  debt,  its  value  is  the  measure  of  damages.  Where  neither 
the  value  of  the  property  nor  its  conversion  by  the  purchaser  or  officer 
is  shown,  no  case  is  made  for  more  than  nominal  damages. 

From  the  Hancock  Circuit  Court. 

W.  R.  Hough,  C.  G.  Offutt  and  R.  A.  Black,  for  appel- 
lants. 

J.  A.  New  and  /.  W,  Jones,  for  appellees. 

NiBLACK,  J. — On  the  19th  day  of  December,  1884,  Sid- 
ney L.  Walker  and  Ward  Walker,  composing  the  firm  of 
Walker  Brothers,  were  engaged  in  the  grocery  business  in 
the  city  of  Greenfield,  in  this  State,  and,  being  indebted  to 
Rufus  K.  Syfers  and  Frank  A.  McBride,  partners  consti- 
tuting the  firm  of  Syfors,  McBride  &  Co.,  in  the  sum  of 
$787.35,  on  that  day  executed  to  tiio  said  Syfers,  McBride  & 
Co.  their  promissory  note  for  that  sum,  together  with  a 
chattel  mortgage  on  their  stock  of  groc(M'ies  to  secure  its 
payment. 

On  the  23d  day  of  December,  1884,  Walker  Brothers  also 
executed  to  A.  B.  Gates  &  Co.  their  promissory  note  for  the 
sum  of  $107.01  in  recognition  of  an  indebtedness  in  that 
amount,  and  gave  an  additional  mortgage  on  their  stock  of 
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groceries  to  'secure  the  payment  of  that  note  also.  This  last 
named  note  and  the  accompanying  mortgage  were^  in  Jan- 
uary, 1885,  assigned  and  transferred  to  Syfers,  McBride  & 
Co.  On  the  6th  day  of  January,  1885^  John  H.  Biuford  re- 
covered a  judgment  against  Walker  Brothers  before  one 
Barnett,  a  justice  of  the  peace  of  Hancock  county,  for  the 
sum  of  $185.58.  On  the  same  day  Nelson  Bradley  recov- 
ered a  judgment  against  Walker  Brothers  before  the  same 
justice  of  the  peace  for  the  sum  of  $184.88. 

On  the  7th  day  of  January,  1885,  executions  were  issued 
on  these  judgments  and  delivered  to  Lafayette  Slifer,  who 
was  a  constable  of  the  proper  township.  Slifer  levied  both 
of  these  executions  on  the  stock  of  groceries  mortgaged  as 
above  to  Syfers,  McBride  &  Co.,  and  A.  B.  Gates  &  Co.,  and, 
on  the  28fh  day  of  February,  1885,  sold  said  stock  of  grocer- 
ies at  public  sale,  subject  to  said  mortgages,  to  the  execution 
plaintiffs,  Binford  and  Bradley,  for  the  sura  of  $10.  This  sum 
was  immediately  paid  to  Slifer,  the  constable,  who  thereupon 
delivered  to  Biuford  and  Bradley  the  possession  of  the  stock 
of  groceries  in  question,  jvithout  requiring  the  conditions  of 
the  mortgages  to  be  first  complied  with* 

Syfers  and  McBride,  composing  the  firm  of  Syfers,  Mc- 
Bride &  Co.,  as  stated,  then  commenced  this  action  in  the 
name  of  the  State  on  their  relation,  against  Slifer  as  princi- 
pal, and  Jacob  Slifer  and  Andrew  F.  Hart  as  his  sureties,  on 
his  bond  as  constable,  alleging,  as  a  breach  of  that  instru* 
ment,  the  delivery  of  the  stock  of  groceries  to  Binford  and 
Bradley  without  first  compelling  them  to  pay  and  discharge 
the  mortgages  held  by  the  relators,  as  hereinabove  set  forth. 

The  circuit  court,  trying  the  cause  without  a  jury,  made  a 
special  finding  of  the  facts,  which  was  in  accordance  with  the 
synoptical  statement  here  given,  with  the  addition  that  there 
w^as  then  due  to  the  relators -the  aggregate  sum  of  $944.02  as 
holders  of  the  notes  and  accompanying  mortgages  on  the 
stock  of  groceries  so  sold  by  Slifer,  the  constable,  and  de- 
livered by  him  to  Binford  and  Bradley. 
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Upon  the  facts  so  found  the  circuit  court  came  to  the  con- 
clusion that  the  relators  were  entitled  to  recover  from  the 
constable  and  his  sureties  the  amount  so  found  to  be  due  on 
the  notes  and  mortgages  executed  by  Walker  Brothers,  and 
accordingly  assessed  their  damages  at  said  sum  of  $944.02. 
Over  exceptions  reserved,  judgment  was  given  in  favor  of 
the  relators  for  that  sum. 

At  common  law  the  equity  of  redemption  in  mortgaged 
property  could  neither  be  levied  on  nor  sold  upon  an  execu- 
tion against  the  mortgagor.  This  resulted  from  the  holding, 
under  that  system  of  jurisprudence,  that  there  only  remained 
to  the  mortgagor  an  equitable  interest  in  the  mortgaged  prop- 
erty.    Jones  Chattel  Mortgages,  section  555,  d  seq. 

But  in  our  State,  and  in  most  of  the  other  States,  a  differ- 
ent rule  has  been  prescribed  by  statute.  Section  722,  R.  S. 
1881,  provides  that  "Goods  and  chattels  pledged,  assigned^ 
or  mortgaged  as  security  for  any  debt  or  contract  may  be 
levied  upon,  and  sold  on  execution  against  the  person  making 
the  pledge,  assignment,  or  mortgage,  subject  thereto,  and  the 
purchaser  shall  be  entitled  to  the  possession,  upon  complying 
with  the  (Renditions  of  the  pledge,  assignment,  or  mortgage." 
See,  also,  the  cases  of  Landers  v.  George ,  49  Ind.  309 ;  Olds 
V.  Andreics,  66  Pnd.  147 ;  Sparks  v.  Compton,  70  Ind.  393 ; 
Hacklertuin  v.  Goodman,  75  Ind.  202;  Lovihain  v.  Ilillery 
85  Ind.  161 ;  Foster  v.  Bringham,  99  Ind.  505;  Stai€y  ex  reLy 
V.  Milligan,  106  Ind.  109. 

Some  of  these  cases  very  properly  hold  that,  under  the 
section  of  the  statute  referred  to,  the  officer  making  a  levy 
upon  mortgaged  chattels  is  entitled  to  possession  of  the  prop- 
erty, as  against  both  the  mortgagor  and  mortgagee,  for  the 
purpose  of  making  sale  of  it  on  the  execution.  But  in  the 
case  of  State,  ex  rcL,  v.  Milligan,  stepra,  it  was  asserted  that 
the  officer  is  not  authorized  to  deliver  such  property  to  the 
purchaser  until  he  complies  with  the  condition  of  the  mort- 
gage, that  is  to  say,  until  he  pays  the  debt,  or  performs 
the  contract,  to  secure  which  the  property  was  mortgaged. 
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It  may  be  added  that  the  title  of  the  purchaser  is  not  com- 
plete until  he  complies  with  the  condition  of  the  mortgage, 
whatever  that  mav  lawfully  be,  and  that  hence  when  he  ob- 
tatns  an  adverse  possession  of  the  property  bid  off  by  him 
without  complying  with  the  condition  of  the  mortgage,  his 
}K>ssession  is  wrongful  as  against  the  mortgagee,  or  other 
person  entitled  to  hold  the  property  under  the  mortgage  or 
the  execution,  as  the  case  may  be.  When  the  possession  of 
property  is  thus  wrongfully  obtained,  the  proper  party  in 
interest  may  reclaim  the  possession  or  demand  an  accounting 
from  the  purchaser. 

Applying  these  general  principles  to  the  case  before  us, 
Slifer,  the  constable,  was  guilty  of  a  wrongful  act  in  deliver- 
ing the  property  sold  by  him  to  Bin  ford  and  Bradley  before 
they  complied  with  the  terms  of  the  mortgage.  But  such  de- 
livery did  not  confer  on  Binford  and  Bradley  an  absolute  title 
to  the  property.  By  their  purchase  they  only  acquired  a 
conditional  title,  and  as  they  did  not  perform  the  condition  im- 
posed by  law  the  absolute  title  previously  held  by  others  was 
not  divested.  As  a  recurrence  to  the  facts  as  found  will  dis- 
close, no  actual  conversion  or  appropriation  of  the  property 
either  by  the  constable  or  by  Binford  and  Bradley  was  shown. 
For  aught  that  was  made  to  appear  the  property  may  still  be 
in  the  possession  of  Binford  and  Bradley,  liable  and  ready  to 
be  sold  under  or  applied  upon  the  mortgages.  There  was^ 
consequently,  nothing  found  from  which  special  damages 
could  have  been  inferred,  or  supporting  any  claim  for  special 
damages.  Neither  was  there  any  finding  as  to  the  value  of 
the  property  involved.  In  the  event  of  its  conversion  the 
value  of  the  property  was  a  material  element  in  the  assess- 
ment of  the  damages.  If  the  property  had  no  value,  then 
no  one  was  injured  by  the  wrongful  act  of  the  constable. 

There  was,  therefore,  a  failure  in  the  special  finding  to 
make  a  case  against  the  constable  for  anything  more  than 
merely  nominal  damages. 

The  special  finding  was,  also,  informal  and  defective.     It 
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is  largely  composed  of  a  mere  recital  of  evidentiary  facts, 
aud  not  of  direct  findings  as  to  what  such  facts  tended  to 
establish.  We  are,  for  that  reason,  of  the  opinion  that  jus- 
tree  will  most  likely  be  promoted  by  ordering  a  new  trial  of 
the  cause.  Shannon  v.  Hay,  106  Ind.  589 ;  Cotirell  v.  Nixon, 
109  Ind.  378;  Richter  v.  Rlchter,  111  Ind.  456. 

The  judgment  is  reversed,  at  the  costs  of  the  relators^  and 
the  cause  is  remanded  for  a  new  trial. 

Filed  Nov.  29,  1887. 

On  Petition  fob  a  Rehearing. 

NiBLACK,  J. — Counsel,  in  their  brief  in  support  of  a  pe- 
tition for  a  rehearing,  ask  us  to  state  more  specifically  our 
reasons  for  holding  that  the  amount  of  the  debt  due  from 
AV^alker  Brothers  to  Syfers,  McBride  &  Co.  was  not  the  proper 
jiieasure  of  damages  for  the  wrongful  act  of  Slifer  in  deliv- 
ering the  possession  of  the  mortgaged  property  to  Binford 
iind  Bradley  without  first  requiring  them  to  comply  with  the 
^•onditions  of  the  mortgage. 

It  is  reasonaMe  to  assume  that,  as  a  rule,  a  purchaser  of 
the  equity  of  redemption  of  mortgaged  property  can  only  be 
found  where  the  property  is  of  greater  value  than  the  mort- 
gage debt.  Where  the  property  is  equal  in  value  to,  or  greater 
in  value  than,  the  debt,  and  is  wrongfully  converted,  either 
bv  the  officer  selling  the  equity  of  redemption,  or  the  pur- 
ohaser  who  through  him  gets  possession  of  it,  the  mortgagee 
sustains  damages  to  the  full  amount  of  his  debt.  But  where 
the  property  proves  to  be  of  less  value  than  the  debt,  the 
measure  of  the  mortgagee's  damages  is  the  value  of  the  prop- 
erty. This  results  from  the  general  principle  that  a  public 
i>flScer,  in  the  absence  of  a  different  statutory  provision,  is 
only  liable,  when  guilty  of  a  breach  of  official  duty,  to  the 
party  injured  for  such  damajjes  as  he  has  actually  sustained. 
T'his  principle  is  fully  recognized  as  applicable  to  an  action 
like  this  by  the  case  of  Worthington  v.  Hanna,  23  Mich.  530, 
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cited  by  counsel.  In  the  nature  of  things,  the  extent  to  which 
a  mortgagee  is  interested  in  the  mortgaged  property  can  not 
exceed  the  value  of  the  property,  and  hence  such  value  is 
always  material  when  the  mortgagee  seeks  to  recover  damages, 
for  an  injury  to  his  interest  in  the  mortgaged  property. 

When  Slifer  delivered  possession  to  Binford  and  Bradley^ 
without  requiring  from  them  a  compliance  with  the  condi- 
tions of  the  mortgage,  he  committed  a  breach  of  official  duty 
simply,  for  which  he  became  liable  on  his  official  bond.  This 
liability  extended  only  to  such  injury  as  resulted  to  Syfers^ 
McBride  &  Co.  from  such  premature  and  unauthorized  de- 
livery of  possession. 

The  circuit  court  having  failed  to  find  the  value  of  the 
property,  and  nothing  being  found  to  indicate  that  the  prop- 
erty had  been  materially  injured,  or  that  Us  value  as  a  se- 
curity for  the  mortgage  debt  had  been  diminished  by  its 
delivery  to  Binford  and  Bradley,  a  case  was  not  made  for 
more  than  nominal  damages. 

The  petition  for  a  rehearing  is  overruled. 

Filed  April  11, 1888. 
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No.  13,845. 

Lane  v,  Schlemmer. 

Quieting  Title. — Complaint. — Averments  of  Title. — Where  a  complaint  to 
quiet  title  avers  that  the  plaintiff  owns  the  land  in  fee,  without  specif- 
ically setting  forth  his  title,  the  legal  implication  is  that  he  owns  the 
whole  estate  absolutely. 

Married  Woman. — Mortgage. — Promissory  Note. — RepreaejUations. — Estop- 
pel.— Representations  by  a  married  woman  that  she  is  the  purchaser  of 
personal  property  for  which  she  executes  a  note  and  mortgage  upon  her 
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separate  real  estate,  which  representations  are  relied  upon  by  the  mort- 
gagee in  good  faith,  estop  her  from  denying  the  truth  of  such  statements. 

Sake. — DuretH. — Good  Faith  Endorsee. — Where  a  husband,  acting  in  collu- 
sion with  another,  obtains  by  duress  the  signature  of  his  wife  to  a  nego- 
tiable note  and  a  mortgage  to  the  latter,  and  in  like  manner  secures 
an  affidavit  from  her  falsely  representing  that  she  is  the  purchaser  of 
the  property  for  which  the  note  and  mortgage  are  given,  she  may  plead 
the  truth  as  against  the  mortgagee,  but  as  against  an  endorsee  of  the 
note  without  notice,  for  value  and  before  maturity,  she  is  estopped. 

Trial. — Suit  to  Cancel  Note  and  Mortgage, — Not  Triable  by  Jury. — A  suit  to 
cancel  a  note  and  mortgage  is  purely  of  equitable  cognizance,  and  it  is 
not  error  to  refuse  a  trial  by  jury. 

From  the  Montgomery  Circuit  Court. 

-    3f.  E,  Clodfelter,  J.  A.  Lindly  and  J.   F.  Maxedorij  for 
appellant. 

G.  D.  Hurley y  for  appellee. 

Elliott,  J. — The  first  paragraph  of  the  appellant^s  com- 
plaint alleges  that  she  owns  the  land  in  controversy  in  fee ; 
that  she  executed  a  note  and  mortgage  to  James  M.  Jamison  ; 
that  she  undertook  therein  as  surety  for  her  husband,  Samuel 
Lane ;  that  she  was  then  a  married  woman,  and  received  no 
part  of  the  consideration  for  which  the  note  and  mortgage 
were  executed.  Prayer  that  the  mortgage  be  cancelled  and 
her  title  quieted. 

The  second  paragraph  is  substantially  the  same  as  the  first, 
except  that  it  sets  out  specifically  the  title  of  the  appellant. 

The  third  paragraph  alleges  that  the  appellant  is  the  owner 
in  fee  of  the  land  in  dispute,  and  that  she  derived  it  through 
her  first  marriage ;  but  it  is  not  averred  how  fihe  derived 
title. 

The  theory  of  all  the  paragraphs  of  the  complaint  is  that 
the  mortgage  was  void,  because  it  was  executed  to  secure  the 
debt  of  her  husband.  Had  the  third  paragraph  of  the  com- 
plaint averred  that  all  the  title  she  had  was  vested  in  her  as 
the  widow  of  her  husband,  a  very  differerit  question  would 
be  presented.  McCullough  v.  Davis,  108  Ind.  292.  But  this 
it  does  not  do ;  on  the  contrary,  it  is  expressly  averred  that 
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she  is  the  owner  in  fee^  and  this  implies  that  she  owns  the 
whole  estate  absolutely.  Where  a  plaintiff  avers  that  he 
owns  the  land  in  fee,  without  specifically  setting  forth  his 
title,  the  law  declares  that  he  owns  the  entire  estate.  Indi- 
ana  J  etc,  R.  W.  Go.  v.  Allen^  113  Ind.  581. 

The  theory  of  the  third  paragraph  of  the  complaint,  as 
well  as  of  all  the  others,  plainly  is  that  the  plaintiff  owns 
the  whole  estate  in  the  laud,  and  that  the  mortgage  which 
she  seeks  to  have  cancelled  was  void,  for  the  reason  that  it 
was  executed  to  secure  the  debt  of  her  husband.  By  this 
theory  the  appellant  is  bound,  and  upon  it,  as  we  understand 
counsePs  argument,  they  stand.  Mescall  v.  TuUijy  91  lad. 
96,  and  cases  cited ;  Western  Union  Telegraph  Co.  v.  Reedy 
96  Ind.  195  (198);  First  Nat'l  Bank  v.  Root,  107  Ind.  224; 
Green  v.  Groves,  109  Ind.  519  (522).    » 

There  is  a  general  statement,  indefinite  in  form  and  vagae 
in  meaning,  in  the  third  paragraph  of  the  complaint,  that  the 
appellant  was  induced  to  execute  the  mortgage  through  ''fear 
of  trouble  and  personal  violence  at  the  hands  of  her  hus- 
band ;"  but  this  mere  general  conclusion  can  not  control  the 
pleading,  for  pleadings  are  not  judged  by  detached  sentences ; 
on  the  contrary,  they  are  judged  by  their  general  scope  and 
effect.     Neidefer  v.  Chastain,  71  Ind.  363  (367). 

The  tliird  paragraph  of  the  appellee's  answer  pleads  these 
material  facts :  The  appellee  is  the  owner  of  the  mortgage, 
having  purchased  it  of  the  mortgagee  in  good  faith  and  for 
value.  The  note  and  mortgage  were  executed  for  personal 
property  sold  to  the  appellant.  She  made  and  delivered  to 
the  appellee's  endorser  an  affidavit  stating  that  she  executed 
the  note  and  mortgage  to  pay  for  the  property  she  proposed 
to  buy  of  him  ;  he  relied  on  this  affidavit  and  her  representa- 
tions that  she  was  the  purchaser  of  the  property,  and  that 
the  note  and  mortgage  were  executed  for  her  sole  use  and 
benefit,  and  not  as  the  surety  of  her  husband.  The  endorsee 
of  the  appellee  believed  the  facts  to  be  true,  had  no  knowl- 


NOVEMBER  TERM,  1887.  299 


Lane  v.  Schlemmer. 


edge  to  the  contrary,  and  relied  entirely  on  the  appellant's 
representations.  • 

This  answer  is  good.  The  representations  of  the  appel- 
lant as  to  the  fact  that  she  was  the  purchaser  of  the  personal 
property,  and  that  the  note  and  mortgage  were  executed  to 
pay  for  the  property  thus  purchased  by  her,  estop  her  from 
denying  the  truth  of  those  facts.  If  the  note  and  mortgage 
were  executed  by  her  to  pay  for  property  purchased  by  her, 
then  they  are  valid,  and  that  they  were  so  executed  she  can 
not  deny.  The  representation  is  not  as  to  her  capacity — not 
that  at  all — but  as  to  the  character  of  the  contract.  We  need 
not,  however,  further  discuss  this  question,  for  it  has  been 
fully  discussed  and  expressly  decided  in  recent  cases.  Ward 
V.  Berkshire  Life  Ins.  Co,,  108  Ind.  301 ;  Rogers  v.  Union  Cent 
Life  his,  Co.,  Ill  Ind.  343  (27  Am.  Law  Reg.  50,  and  note). 

We  agree  with  the  appellant's  counsel  that  a  married 
woman  is  not  estopped  by  the  mere  form  or  recitals  of  her 
contract.  Cupp  v.  Campbell,  103  Ind.  213.  But  that  rule  has 
DO  application  here,  for  the  answer  does  not  put  th(»  defence 
upon  the  recitals  of  the  contract.  The  defence  is  put  uj^on 
the  positive  representations  made  by  the  appellant  and  upon 
which  the  mortgagee  had  a  right  to  rely.  We  do  nc^t  liold 
that  mere  representations  will  estop  a  married  woman,  but 
we  do  hold  that  where  they  are  acted  upon  in  good  faith  by 
the  person  to  whom  they  are  made,  and  who  has  no  informa- 
tion that  would  lead  him  to  believe  they  are  not  true,  they 
will  estop  her.  If  made  to  one  who  knows  that  they  are  not 
true,  or  to  one  who  is  chargeable  with  that  knowledge,  they 
will  not  have  the  eflPect  of  an  estoppel.  Where,  however,  to 
permit  the  married  woman  to  deny  what  she  has  positively 
affirmed  would  operate  as  a  fraud  upon  one  who  has  acted 
in  good  faith,  she  will  be  held  to  be  estoppcnl.  It  may  be 
that  a  mere  silence  when  she  should  speak  will  not  create  an 
estoppel,  but,  where  she  makes  positive  representations  and 
thus  misleads  one  who  acts  in  good  faith,  an  estoppel  will 
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arise.  Mr.  Kelly,  in  the  note  to  Rogers  v.  Union  Gent  L, 
Ins.  Co,,  27  Am.  Law  Reg.  50,  52,'  cites  many  cases  fully 
supporting  this  doctrine. 

The  second  paragraph  of  the  reply  is  addressed  to  the 
third  paragraph  of  the  answer,  and  contains  these  allegations : 
That  the  appellant  at  the  time  the  note  and  mortgage  were 
executed  was  a  married  woman ;  that  they  were  executed  to 
secure  the  separate  debt  of  her  husband ;  that  they  as  well 
as  the  affidavits  were  not  voluntarily  executed  bv  her,  but 
they  were  procured  by  fraud  and  duress;  that  James  M. 
Jamison  fraudulently  colluded  with  her  husband  to  procure 
her  signature  to  the  affidavit,  the  note  and  the  mortgage ; 
that  they  agreed  between  themselves  that  the  sale  of  the 
property  should  in  reality  be  to  her  husband^  Samuel  Lane^ 
and  that  the  possession  of  the  liquors,  saloon  and  fixtures 
should  be  taken  by  Samuel  Lane,  and  that  he  should  compel 
his  wife,  the  appellant,  to  sign  the  affidavit,  note  and  mort- 
gage; that  they  both  knew  that  she  was  opposed  to  saloons 
or  anything  connected  with  the  liquor  business,  and  that  she 
would  not  sign  the  papers,  unless  through  fear  and  compul- 
sion ;  that  Jamison  knew  that  her  husband  was  in  the  habit 
of  getting  drunk;  that  when  he  was  under  the  influence  of 
liquor  he  was  a  violent  and  dangerous  man,  and  that  when 
in  such  condition  the  person,  and  even  the  life,  of  the  appel- 
lant would  be  in  danger  should  she  refuse  to  sign  the  papers; 
that  her  husband  and  Jamison,  in  order  to  induce  her  to  sign 
the  papers,  caused  them  to  be  prepared ;  that,  after  they  were 
prepared,  Jamison  furnished  Lane  with  liquor  and  caused 
him  to  become  thoroughly  intoxicated;  that,  while  Lane  was 
in  that  condition,  they  took  the  papers  to  the  appellant,  and, 
in  the  presence  of  the  notary  public,  demanded  that  she 
should  sign  them ;  that,  knowing  the  disposition  of  her  hus- 
band when  intoxicated,  and  knowing  that  if  she  refiyjed  to 
comply  with  his  demand  she  would  endanger  her  life,  she 
did,  through  fear  of  personal  violence,  sign  the  affidavit^ 
note  and  mortgage. 
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We  have  no  doubt  that  if  the  note  and  mortgage  were  still 
in  the  hands  of  James  M.  Jamison^  the  ^eply  would  be 
good.  If  a  man  colludes  with  the  husband  to  secure  from 
the  wife  a  representation,  whether  in  the  form  of  an  affidavit 
or  in  any  other  form,  he  can  not  insist  that  the  wife  is  estop- 
ped from  showing  that  the  representation  was  not  true.  Keller 
V.  Orr,  106  Ind.  406. 

The  difficulty  in  the  case  arises  out  of  the  fact  that  the  ap- 
pellee, Schlemmer,  is  the  bona  fide  endorsee  of  the  note.  It 
is  a  note  negotiable  by  the  law  merchant,  and,  as  a  general 
rule,  such  notes  are  protected  against  defences  while  in  the 
hands  of  a  good-faith  holder.  The  question  is  whether  the 
case  before  us  is  within  the  rule.  The  effect  of  the  rep- 
resentations made  by  the  appellant  would,  in  ordinary  cases, 
he  to  estop  the  maker  of  a  promissory  note  from  defeating  it 
in  the  hands  of  one  who  acquired  it  without  notice,  for  value, 
and  before  maturity.  If  these  representations  do  not  estop 
the  appellant  it  must  be  for  the  reason  that,  as  she  was  a  mar- 
ried woman,  the  case  is  not  within  the  general  rule. 

Our  conclusion  is  that  she  must  be  held  bound  by  the  es- 
toppel. It  must  be  known  to  her  as  a  matter  of  law  that  a 
promissory  note,  negotiable  under  th^  law  merchant,  is  a  sub- 
ject of  commerce,  and  may  be  freely  bought  and  sold. 
Knowing  this,  she  must  also  know  that  if  she  makes  a  solemn 
and  deliberate  representation  in  the  form  of  an  affidavit  as  to 
the  contract  out  of  which  it  springs,  that  representation  may 
be  used  to  induce  persons  to  purchase  the  note  she  executes. 
This,  added  to  the  fact  that  our  statute  expressly  provides 
that  a  married  woman  may  be  bound  by  an  estoppel  in  pais, 
seems  to  close  the  question  against  the  appellant.  Nor  is 
this  all,  for  it  has  been  often  decided  tliat  she  may  execute  a 
promissory  note  for  property  purchased  by  her,  and  that 
ability  to  contract  is  now  the  rule,  and  disability  the  excep- 
tion. Arnold  V.  Engleman,  103  Ind.  512;  Batmett  v.  Harsh- 
barger,  105  Ind.  410;  McLead  v.  ^tna  Life  his.  Co.,  107 
Ind.   394;      Chandler  v.  Spencer,    109  Ind.   553;     Rosa  v. 
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Prather,  103  Ind.  191;  Beymett  v.  Mattingly,  110  Ind.  197; 
Indiana^  etc.^  M,  W.  Co.  v.  Allen,  supra. 

It  is  not  to  be  forgotten  that  the  representation  upon  which 
the  appellee  acted  was  not  as  to  the  appellant's  capacity  to 
contract,  but  as  to  the  character  of  the  contract  itself^  The 
law  fixes  her  capacity,  but  she,  by  her  sworn  statement,  fixed 
the  character  of  the  contract.  When  she  fixed  the  character 
of  the  contract  the  law  entered  and  fixed  her  liability.  As 
she  gave  character  to  the  contmct  by  a  solemn  and  deliberate 
statement,  she  can  not  be  allowed  to  say,  as  against  a  man 
who  has  acted  in  good  faith,  that  her  contract  was  not  what 
she  swore  it  was.  If  the  person  who  acquired  the  note  acted 
in  bad  faith,  or  had  notice,  then,  doubtless,  she  would  not  be 
bound  ;  but  unless  he  had  notice,  or  did  act  in  bad  faith,  she 
is  bound.  This  principle  is  illustrated  by  the  case  of  Gard- 
ner V.  Case,  111  Ind.  494,  where  it  was  held  that  a  married 
woman  is  bound  by  a  mortgage  executed  under  duress  exer- 
cised by  the  husband,  but  of  which  the  mortgagee  had  no 
notice. 

Our  statute,  as  we  have  indicated,  greatly  enlarges  the 
powers  of  a  married  woman.  She  is  invested  with  the  power 
of  contracting  to  almost  as  great  an  extent  as  a  feme  sole. 
The  common  law  rule  as  to  estoppel  can  not,  therefore,  ap- 
ply to  contracts  under  our  statute.  The  law  upon  this  point 
is  well  settled.  Mr.  Kelly  says:  "In  proportion,  therefore, 
as  the  enabling  statutes  have  removed  a  married  woman's 
disabilities,  her  capacity  to  be  bound  by  the  doctrine  of 
estoppel  is  enlarged."  Cases  illustrating  this  general  rule  are 
cited  by  the  author.  Contracts  of  Married  Women,  122. 
Another  autlior  says :  "  The  general  rule,  as  we  have  seen  it 
laid  down,  is  that  the  doctrine  applies  to  a  feme  covert  only 
to  the  extent  of  her  capacity  to  work  an  estoppel,  i.  e.,  she 
must  be  authorized  to  act  in  and  about  the  matter  involved." 
Harris  Contracts  of  Married  Women,  section  559.  In  our 
State  this  capacity  is  limited  only  to  specific  classes  of  con- 
tracts, for,  as  we  have  said,  the  statute  confers  upon  her  the 


NOVEMBER  TERM,  1887. 


303 


Adair  etoL  v.  Mergentheim. 


right  to  execute  evidences  of  indebtedness  for  property  bought 
by  her,  and,  under  the  rule  stated,  this  would  of  itself  be 
sufficient  to  allow  an  estoppel  to  operate  against  her  in  such 
a  matter  as  that  here  in  controversy.  But  the  statute  goes 
much  further,  for  it  expressly  declares  that  a  married  woman 
''shall  be  bound  by  an  estoppel  in  pais,  like  any  other  per- 
son."    R.  S.  1881,  section  5117, 

There  was  no  error  in  refusing  a  trial  by  jury,  as  a  suit  to 
cancel  a  note  and  mortgage  is  purely  of  equitable  cognizance. 
Voss  V.  Eller,  109  Ind.  260. 

The  special  finding  of  facts  makes  a  much  stronger  case 
against  the  appellant  than  the  pleadings  do,  and  as  we  have 
discussed  all  the  questions  there  presented  no  further  discus- 
sion is  necessary. 

Judgment  affirmed. 

Filed  Feb.  15, 1888;  petition  for  a  rehearing  overroled  April  10,  1888. 


No.  13,142. 

Adair  et  al.  v,  Mergentheim. 

MoRTOAOE. —  Foredotmre, —  Subsequent  Liens. —  When  Barred. — All  persons 
who  are  made  parties  to  a  suit  to  foreclose  a  mortgage,  and  whose  rights 
accraed  subsequent  to  the  morts^age,  must  bring  them  forward  or  they 
will  be  barred  by  the  decree,  as  the  mortgagee  has  a  right  to  presume, 
until  he  has  notice  to  the  contrary,  that  the  condition  of  affairs  respect- 
ing the  property  is  the  same  as  when  his  mortgage  was  executed. 

Samb. — Default. —  What  Admitted  by. — Pleading. — In  respect  to  such  per- 
sons, the  prayer  for  a  foreclosure  of  the  mortgage  is  a  sufficient  invita- 
tion to  set  up  whatever  interest  tJiey  have  which  would  stand  in  the  way 
of  a  foreclosure  or  give  them  a  right  of  redemption,  and  a  default  is  a 
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confession  that  the  parties  who  fail  to  appear  have  no  such  interest} 
without  regard  to  the  issues  tendered  by  the  complaint. 

Same. — Husband  and  Wife. — Tax  Lien. —  When  Baired  by  Judgment. — A  wife 
joined  her  husband  in  the  execution  of  a  mortga^^  upon  his  real  estate. 
W.  subsequently  purchased  the  property  at  a  tax  sale  and  received  a 
certificate,  which  he  assigned  to  the  wife,  but  no  record  of  the  assign- 
nient  was  made.  Afterwards  the  mortgage  was  foreclosed,  the  mort- 
gagor and  his  wife  and  W.,  all  of  whom  were  parties,  making  default 
There  was  no  mention  of  the  tax  lien  in  the  complaint  for  foreclosure. 
The  mortgagee  acquired  title  under  the  decree.  Afterwards  the  wife  of 
the  mortgagor  assigned  the  tax  certificate  to  the  plaintiff,  who  received 
a  tax  deed,  and  now  seeks  to  enforce  a  lien. 

Held^  that  the  action  can  not  be  maintained,  the  decree  foreclosing  the 
mortgage  being  conclusive. 

From  the  Howard  Circuit  Conrt. 

*  J.  C.  Blacldidge,  W.  E.  Blaclclidge  and  B.  C.  H.  Moon,  for 
appellants. 

C  E.  Hendry  and  A.  C.  Bennett,  for  appellee. 

Mitchell,  C.  J. — This  was  a  suit  by  Mergentheim  to  en- 
force a  tax  lien  upon  certain  lots  in  the  city  of  Kokomo. 
There  was  a  decree  in  favor  of  the  plaintiff  below,  a  jury 
having  returned  the  facts  to  the  court  in  a  special  verdict. 

From  the  facts  found  it  appears  that  the  title  to  the  lots  in 
question  was  in  Josiah  M.  Leeds,  and  that  in  August,  1874, 
Josiah  M.  and  Louisa  W.  Leeds,  his  wife,  joined  in  a  con- 
veyance of  the  lots,  by  way  of  mortgage,  to  the  defendants 
Adair  and  Butler.  Subsequently  the  taxes  became  delin- 
quent, and  in  1877  the  lots  were  sold  at  a  tax  sale  for  de- 
linquent city  taxes  to"  Alfred  B.  Walker,  who  received  two 
certificates  of  purchase  from  the  proper  officer. 

In  February,  1879,  Walker  assigned  the  certificates  to 
Louisa  W.  Leeds,  but  it  is  found  that  the  city  clerk  never 
kept  a  record  of  assignments  of  certificates  of  tax  sales  in 
liis  office,  and  that  the  assignments  to  Mrs.  Leeds  had,  there- 
fore, never  been  recorded  in  full.  On  the  second  day  of 
March,  1880,  Adair  and  Butler  took  a  decree  of  foreclosure 
upon  their  mortgage  against  Leeds  and  wife  in  the  Howard 
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CJircuit  Court.  Walker  was  made  a  party  to  answer  as  to  his 
interest.  The  decree  was  taken  upon  a  default,  due  service 
of  process  having  been  made  upon  all  the  defendants.  The 
mortgagees  acquired  title  under  this  decree  in  May,  1881. 
Afterwards,  in  February,  1885,  Mrs.  Leeds  assigned  the  tax 
certificates  hereinbefore  mentioned  to  the  plaintiff,  Mergen- 
theim, who  received  a  tax  deed  from  the  city  clerk  on  the 
.same  day. 

There  was  no  mention  of  the  tax  lien  in  the  complaint  in 
the  foreclosure  proceedings,  and  the  only  averment  made 
therein  affecting  Mrs.  Leeds  was  that  she  had  joined  with  her 
husband  in  the  execution  of  the  mortgage  sought  to  be  fore- 
closed, and  the  only  relief  prayed  against  her  was  that  the 
mortgage  might  be  foreclosed. 

The  question  presented  by  the  facts  found  is  whether  the 
tax  lien  set  up  in  the  present  case,  and  sought  to  be  enforced, 
by  Mergentheim,  the  assignee  of  Mrs.  Leeds,  who  was  the 
holder  and  owner  thereof  when  the  decree  of  foreclosure  was 
taken  against  her,  is  barred  by  that  decree. 

The  argument  in  support  of  the  ruling  below  is  to  the  effect 
that,  because  the  only  issue  tendered  to  Mrs.  Leeds  in  the 
•complaint  to  foreclose  the  mortgage  in  which  she  joined  her 
husband  related  to  her  inchoate  interest  as  wife,  the  decree 
<lid  not  extend  to  or  affect  any  interest  beyond  that  brought 
in  question  by  the  complaint. 

It  is  a  generally  accepted  rule,  that  a  judgment  by  default 
is  conclusive  only  as  to  such  matters  or  issuable  facts  as  are 
properly  averred  in  the  complaint.  Barton  v.  Anderson,  104 
Ind.  578;  McFadden  v.  floss,  108  Ind.  512.  And  the  gen- 
eral rule,  likewise,  is  that  judgments  are  only  presumptively 
conclusive  against  parties  in  the  character  in  which  they  sue 
or  are  sued.  McBurnie  v.  Seaton,  111  Ind.  56,  and  cases 
cited. 

In  the  application  of  these  general  rules  regard  must  be 
iiad,  however,  to  the  nature  and  purpose  of  the  proceeding 
Vol.  114.— 20 
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in  which  the  judgment,  the  effect  of  which  is  in  question, 
was  rendered. 

As  applicable  to  foreclosure  and  other  suits  of  that  nature, 
where  one  is  made  a  defendant  to  answer  concerning  his  sup- 
posed or  possible  interest  in  the  property,  the 'rule  seems  to 
be  settled  by  the  decisions  of  this  court,  that  a  default  is  con- 
strued as  an  admission  that  at  the  time  he  failed  to  appear  he 
had  no  interest  in  the  property  in  question,  and  hence  as  con- 
clusive of  any  prior  claim  of  interest  or  title  adverse  to  the 
plaintiff.     Barton  v.  Anderson,  supra,  and  cases  cited. 

Whatever  diversity  of  opinion  there  may  be  elsewhere,  it 
has  long  been  settled  by  the  decisions  in  this  State  that  con- 
flicting claims  and  questions  of  priority  may  be  determined 
in  foreclosure  suits  whenever  proper  issues  to  that  end  are 
tendered.  Masters  v.  Tempkton,  92  Ind.  447,  and  cases  cited ; 
Woodworth  v.  Zimmerman^  92  Ind.  349. 

As  to  what  averments  are  essential  in  a  complaint  in  order 
to  tender  proper  issues,  so  that  a  decree  of  foreclosure  taken 
thereon  by  default  will  operate  as  a  bar  to  claims  prior  to 
that  of  the  mortgagee,  we  need  not  inquire  in  the  present 
case.  While  prior  and  conflicting  claims  may,  under  proper 
averments,  be  settled,  the  primary  purpose  of  a  foreclosure 
suit  is  to  obtain  a  decree  foreclosing  out  the  estate  of  the 
mortgagor  as  he  held  it  at  the  time  he  executed  the  mort- 
gage in  suit.  Hefner  v.  Northwestern  Life  Lis,  Co,,  123  U.  S. 
747;  McComb  v.  Spanghr^  71  Cal.  418. 

Those  who  have  acquired  liens  upon  the  mortgaged  prem- 
ises, substjquent  in  date  to  the  mortgage,  are  bound  to  take 
notice,  when  they  are  made  parties  to  a  foreclosure  proceed- 
ing, that  the  decree  of  foreclosure  relates  to  and  affects  the 
title  of  the  mortgagor  as  it  existed  in  him  at  the  date  of  the 
mortgage.  Being  made  parties  to  a  foreclosure  proceeding, 
they  are  affected  with  notice  that  the  decree  necessarily  bars 
and  forecloses  the  morti^agor,  and  all  others  who  are  parties 
thereto  and  who  claim  any  right  in  the  mortgaged  premises 
by,  through  or  under  the  mortgagor  subsequent  to  the  date 
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of  the  plaintiff's  mortgage.  Whatever  the  effect  of  a  decree 
may  be  upou  prior  claims,  on  account  of  insufficient  or  de- 
fective averments  in  the  complaint,  there  can  be  no  doubt 
but  that  all  liens  subsequent  in  date  to  the  mortgage  are 
effectually  foreclosed  and  cut  off  if  the  persons  in  whose 
favor  they  exist  are  properly  made  parties  to  the  proceed- 
ing. As  to  all  such  lifens  the  foreclosure  proceeding  is  a 
challenge,  ex  vi  termini,  to  all  those  who  are  made  parties  to 
bring  forward  their  claims  and  show  cause,  if  any  they  have, 
why  the  right,  title  and  estate  of  the  mortgagor,  as  con- 
veyed to  the  mortgagee,  ought  not  to  be  sold  for  the  payment 
of  the  debt,  and  why  the  right  and  equity  of  redemption  of 
the  mortgagor,  and  all  others  claiming  under  him  subsequent 
in  date  to  the  mortgage,  ought  not  to  be  barred  and  fore- 
closed. This  being  the  very  object  and  purpose  of  a  fore- 
closure suit,  it  must  follow  that  all  those  who  are  parties, 
and  whose  rights  accrued  subsequent  to  the  mortgage,  must 
bring  them  forward,  and  if  they  omit  to  do  so  they  will  be 
concluded  by  the  decree.  Indiana^  eto.,  R.  W.  Go.  v.  Allen, 
113  Ind.  581.  The  prayer  for  a  foreclosure  of  the  mortgage 
is  in  respect  to  such  persons  a  sufficient  invitation  to  them 
to  set  up  whatever  right  or  interest  they  have  which  would 
stand  in  the  way  of  a  foreclosure  or  give  them  a  right  of 
redemption.  Hoes  v.  Boyer,  108  Ind.  494 ;  Barton  v.  Ander- 
son, supra. 

A  default  is  in  effect  a  confession  that  the  parties  who  fail 
to  appear  have  no  such  interest,  and  this  without  regard  to 
the  issues  tendered  by  the  complaint. 

In  the  present  case  the  tax  lic^n  accrued  after  the  mortgage 
under  which  the  appellants  acquired  their  title  was  given. 
Walker,  the  purchaser  at  the  tax  sale,  and  who,  so  fai*  as  the 
records  in  the  citv  clerk's  office  disclose,  was  the  owner  of 
the  certificate,  was  made  a  party  to  answer  to  his  interest. 
Mrs.  Leeds  was  also  a  party.  It  does  not  ap[)ear  from  the 
facts  returned  in  the  special  verdict  that  the  mort<i^aj;ces  had 
any  actual  notice  that  she  held  the  tax  claims  when  the  fore- 
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closure  proceedings  were  commenced,  nor  does  it  appear  that 
the  assignment  of  the  certificate  from  Walker  to  her  was  re- 
corded as  the  statute  provides.  Section  6464,  E.  S.  1881; 
Boice  V.  Michigan  Mut^  Life  Ins.  Go.^  postj  p.  480. 

A  mortgagee  has  a  right  to  presume,  until  he  has  notice  to 
the  contrary,  that  the  condition  of  affairs  in  respect  to  the 
mortgaged  property  is  the  same  as  when  his  mortgage  was 
executed,  and  if  subsequent  lien-holders  desire  him  to  re- 
spect their  rights  they  must  give  actual  notice  of  their  claims 
by  setting  them  up  when  they  are  made  parties,  or  are 
afforded  the  opportunity  to  do  so.  They  can  not  stand  by 
until  their  claims  are  discovered,  but  must  disclose  them  or 
submit  to  the  consequences.  Cogswell  v.  Stout,  32  N.  J. 
Eq.  240.;  Cheever  v.  Fair,  5  Cal.  337;  Mcllvain  v.  Mutual 
Assurance  Co.,  93  Pa.  St.  30 ;  1  Devlin  Deeds,  sections  715, 
716,  717. 

The  conclusion  follows,  that  Mrs.  Leeds  was  bound  by  the 
foreclosure  suit  because  her  assignor,  who  appeared  by  the 
record  to  be  the  owner  of  the  tax  claims  which  she  is  now 
asserting,  was  made  a  party  to  answer  as.  to  his  interest  in 
the  property.  She  was  bound,  too,  because  she  was  properly 
made  a  party  to  a  foreclosure  proceeding  which  necessarily 
cut  off  all  rights  or  interests  held  by  her  which  arose  subse- 
quent to  the  mortgage,  without  regard  to  any  special  aver- 
ments in  the  complaint. 

The  court  erred  in  sustaining  the  appellee's  motion  for 
judgment  on  the  special  verdict  of  the  jury.  For  this  error 
the  judgment  is  reversed,  with  costs. 

Filed  April  10, 1888. 


NOVEMBER  TERM,  1887.  309 


Jaqua  v.  Headington  et  al. 


No.  13,191. 

Jaqua  v.  Headington  et  al.  nuw 

Damages. —  When  Deemed  Liquidated, — Bond. — Penalty, — Where  the  pur-       i83U8667n 
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chaser  of  land  adjoining  a  town  agrees,  as  part  of  the  consideration,  to      |u4~  i309| 
extend  through  it  certain  streets  of  the  town,  and  executes  a  bond  pro-      IJ^   Q51 
▼iding  that  if  the  streets  are  not  extended  the  obligors  sliall  be  bound 
in  the  '^  penal  sum  of  two  hundred  and  fifty  dollars,  the  same  to  be  re- 
covered as  liquidated  damages,"  the  sum  named  is  not  a  mere  penalty, 
but  is  recoverable  as  liquidated  damages. 

Same. — General  Rule. — Where  the  sum  named  is  declared  to  be  fixed  as 
liquidated  damages,  is  not  greatly  disproportionate  to  the  loss  that  may 
result  from  a  breach,  and  the  damages  are  not  measurable  by  any  exact 
pecuniary  standard,  the  sum  designated  will  be  deemed  to  be  stipulated 
damages. 

Same. — Form  </  Instrument  not  (hnlrolUng, — The  form  of  the  instrument  is 
not  controlling,  as  the  courts  will  look  to  the  subject  of  the  contract 
and  to  the  consequences  that  will  probably  flow  from  a  breach  of  its 
conditions. 

From  thp  Jay  Circuit  Court. 

J.  B.  Jaqua,  D.  T.  Taylor  and  /.  A.  Jaqua,  for  appellant. 
/.  W.  Headington  and  J.  J.  M.  LaFollette,  for  appellees. 

Elliott,  J. — The  appellees  bought  of  the  appellant  a 
tract  of  land  adjoining  the  town  of  Portland,  and  as  part  of 
the  consideration  which  they  agreed  to  yield  for  the  land  they 
promised  to  extend  through  it  three  of  the  streets  of  the 
town.  This  promise  was  embodied  in  a  bond,  and  in  the 
bond  it  was  provided  that  if  the  streets  were  not  extended 
the  obligors  should  be  bound  in  the  "  penal  sum  of  two  hun- 
dred and  fifty  dollars,  the  san)e  to  be  recovered  as  liquidated 
damages."  If  the  sum  named  is  a  mere  penalty,  then  this 
appeal  must  fail ;  but  if  that  sum  is  to  be  regarded  as  liquidated 
damages,  the  appeal  must  be  sustained. 

Few  questions  have  more  perplexed  the  courts  than  the 
one  before  us.  The  decisions  are  in  hopeless  conflict,  and 
it  is  almost  impossible  to  extract  from  them  any  satisfactory 
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gcDcral  rule.  The  decisions  arc  little  more  than  a  multi- 
tude of  particular  instances — a  mere  collection,  indeed,  of 
special  eases.  We  think,  however,  that  out  of  the  conflict 
and  confusion  one  rule  may  be  drawn,  and  that  is  this  : 
'Where  the  sum  named  is  declared  to  be  fixed  as  liquidated 
damages,  is  not  greatly  disproportionate  to  the  loss  that  may 
result  from  a  breach,  and  the  damages  are  not  measurable 
by  any  exact  pecuniary  standard,  the  sum  designated  will 
be  deemed  to  be  stipulated  damages.  Hamilton  v.  Overton, 
6  Blackf.  206  (38  Anx  Dec.  136);  Duffy  v.  Shockey,  11  Ind. 
70  (71  Am.  Dec.  318) ;  Studabaker  v.  White,  31  Ind.  211 ; 
Huff  V.  Lawlor,  45  Ind.  80 ;  Spicer  v.  Hoop,  61  Ind.  365 ; 
Wolf  V.  Des  Moines,  etc.,  R.  W.  Co.,  64  Iowa,  380. 

The  form  of  the  instrument  does  not  control,  for  the  courts 
will  look  beyond  that  to  the  subject  of  the  contract  and  to 
the  consequences  that  will  probably  flow  from  a  breach  of 
its  terras  or  conditions.  Mathews  v.  Sharp,  99  Pa.  St.  560; 
Wolf  V.  Des  Moines,  etc.,  R.  W.  Co.,  supra. 

In  this  instance  it  is  clear  that  justice  required  that  the 
sum  agreed  upon  should  be  treated  as  liquidated  damages. 
The  amount  fixed  by  the  contract  represents  two  hundred 
and  fifty  dollars  of  the  purchase-price  of  the  land.  That 
amount  is  the  value  placed  upon' the  streets  which  the  ap- 
pellees bound  themselves  to  open,  and  that  promise,  when 
executed,  pays  just  that  amount  of  the  purchase-money.  If 
it  is  not  executed,  then  the  appellees  wrongfully  withhold 
just  that  much  of  the  consideration  they  bound  themselves 
to  pay  for  the  land.  The  parties,  by  their  own  agreement, 
have  affirmed  that  the  extension  of  the  streets  was  of  the 
value  of  two  hundred  and  fifty  dollars,  and,  as  the  appellees 
have  received  full  consideration  for  that  sum,  we  can  perceive 
no  reason  why  it  should  not  be  recoverable  as  liquidated 
damages,  as  it  was  stipulated  in  their  contract  that  it  should 
be.  If  the  sum  fixed  can  not  be  recovered,  then  there  is  no 
exact  standard  by  which  the  recovery  can  be  measured,  and 
the  appellant  \\\\\  be  (H)nipelled  to  accept  to  the  extent  of  two 
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hundred  and  fifty  dollars,  a  price  fixed  by  other  men  upon 
his  own  property,  and  this,  too,  in  a  case  where  the  parties 
have  deliberately  fixed  the  value  and  written  it  in  their  con- 
tract. Neither  right  nor  justice  sanctions  such  a  conclusion, 
and  it  can  not  have  ours. 

As  the  sum  fixed  in  the  bond  is  recoverable  as  liquidated 
damages,  the  plaintiff  was  not  bound  to  show  any  special 
damages.  Juicer  v.  Hoop,  supra;  Stanley  v.  MontgoTnery, 
102  Ind.  102. 

Judgment  reversed. 

Filed  March  30, 1888. 


No.  13,062. 

RoEHL.,  Administrator,  v.  Haumesser. 

Contract. — To  Devise  Property. — Desenption, — A  coniract  in  general  terms 
to  devise  ''  one-half  of  my  estate  "  applies  to  snch  property  of  all  kinds 
as  the  contractor  may  have  left  subject  to  disposition  by  will  or  devise 
at  his  death,  and  is  nut  void  for  the  want  of  a  more  particular  descrip- 
tion. 

Sake. — Action  for  Breach. — Damages. —  Specific  Ptrfcn'manee. —  CompUiifiL — 
An  action  for  damages  for  the  breach  of  the  contract  may  be  maintained, 
and  it  is  not  necessary  to  set  out  in  the  complaint  a  particular  descrip- 
tion of  the  property  owned  by  the  decedent  at  the  date  of  his  death. 
AlifeTf  where  the  action  is  for  specific  performance  or  to  obtain  a  decree 
affecting  the  land. 

Same. — Staivie  of  Frav/ia. — Coniract  by  Correspondence, — Where  a  contract  to 
devise  land  may  be  extracted  from  letters  written  during  the  course  of 
a  correspondence  through  which  the  negotiations  were  carried  on,  it  is 
taken  out  of  the  operation  of  the  statute  of  frauds,  as  it  may  be,  also, 
by  a  performance  of  tlie  conditions  imposed  by  the  owner  of  the  land. 

Samis. —  Lost  LeUei'S. —  Secondary  Etidence  of  Contents. — Where  it  is  shown 
that  the  letters  constituting  the  contract  are  lost,  and  that  a  diligeni 
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search  for  them  has  been  fruitless,  secondarj  evidence  of  their  contents 
is  admissible. 
Same. — Agent, — Barol  AtUhority  to  Sign  Memorandum  Required  by  StaitUe. — 
In  the  absence  of  a  statutory  provision  to  the  contrary,  the  authority 
of  an  agent  to  sign  the  note  or  memorandum  required  by  the  statute  in 
the  sale  or  leasing  of  lands  may  be  proved  by  parol. 

From  the  Fayette  Circuit  Court. 

J.  L  Little^  C.  Roehl,  J.  S.  Duncan,  G.  W,  Smith  and  •/.  iJ. 
Wihon,  for  appellant. 

0.  A.  Korbly,  W.  0.  Ford,  R,  Conner  and  H.  L.  Frost,  for 
appellee. 

Mitchell,  C.  J. — Barbara  Haumesser  filed  a  claim  against 
the  estate  of  John  Farner,  late  of  Fayette  county,  deceased^ 
on  which  a  jury,  after  hearing  the  evidence,  allowed  her  the 
sura  of  $3,050. 

The  claim  is  based  on  the  following  facts,  which  are  set 
forth  in  detail  and  at  length  in  a  complaint  which  was  duly 
filed:  In  October,  1884,  Farner  resided  at  Connersville^ 
Indiana,  his  family  consisting  of  himself  and  wife,  both  of 
whom  were  aged  and  in  infirm  health.  Being  childless,  he 
addressed  a  letter  to  the  claimant's  mother,  she  being  a  niece^ 
residing  at  Madison,  Indiana,  in  which  he  proposed,  in  effect^ 
that  if  she  would  permit  her  daughter  to  come  and  live  with 
him,  and  do  his  housework,  and  take  care  of  him  and  his 
afflicted  wife,  he  would,  in  consideration  thereof,  devise  and 
bequeath  to  the  claimant  one-half  of  his  estate. 

The  claimant's  mother  replied  to  this  letter  that  the  claim- 
ant would  accept  the  proposition  so  made,  provided  the  de- 
cedent, in  addition  to  the  proposed  devise,  would  agree  to 
pay  her,  the  mother,  two  dollars  a  week,  in  order  to  make 
good  the  loss  of  claimant's  services  to  the  family;  and  pro- 
vided further,  that  he  would  agree  to  pay  the  claimant's 
railroad  fare  from  Madison  to  Connersville. 

Another  letter  is  alleged  to  have  been  written  and  signed 
by  George  Haumesser,  a  brother  of  the  claimant,  in  which 
substantially  the  same  proposition  was  made  as  that  con- 
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tained  in  the  letter  written  by  the  decedent.  This  last  letter 
was  addressed  to  the  mother,  nnd  is  alleged  to  have  been 
written  at  the  request  and  by  the  direction  of  the  decedent, 
the  writer  being  so  directed  while  at  Earner's  house.  Finally, 
on  the  27th  day  of  October,  1884,  a  third  letter  was  written 
by  the  decedent  to  the  mother,  in  which  he  again  repeated 
his  original  proposition  to  devise  one-half  his  estate  to  the 
claimant,  on  the  conditions  proposed,  and  in  which  he  also 
acceded  to  the  conditions  proposed  in  the  letter  from  the 
claimant's  mother,  and  agreed  to  pay  two  dollars  a  week  in 
addition  to  the  devise  proposed,  and  the  railroad  fare,  which 
he  enclosed. 

The  contents  of  the  several  letters  above  mentioned  were 
communicated  to  the  plaintiff,  and,  on  the  10th  day  of  No- 
vember, 1884,  she  accepted  the  terms  proposed,  and  at  once 
proceeded  to  the  decedent's  residence  at  Connersville.  She 
became  a  member  of  his  family  and  fully  performed  the  con- 
tract until  the  16th  day  of  the  ensuing  January,  when  John 
Faruer  died  of  a  sudden  illness,  having,  theretofore,  made  a 
will  in  which  he  made  no  provision  for  the  claimant. 

It  is  alleged  in  the  complaint  that  the  letters  above  men- 
tioned have  been  lost,  and  that,  for  that  reason,  copies  thereof 
could  not  be  set  out  and  exhibited  with  the  complaint.  The 
prayer  is,  that  the  claimant  may  recover,  on  the  contract 
alleged  to  have  been  made  by  the  written  correspondence 
above  mentioned,  one-half  the  value  of  John  Farner's  estate, 
which  is  alleged  to  consist  of  six  thousand  dollars'  worth  of 
real  property,  and  a  personal  estate  inventoried  at  $4,790.95. 

The  court  overruled  a  demurrer  to  the  claim  or  complaint, 
and  this  ruling  presents  the  first  question  for  consideration. 

In  Wallace  v.  Long,  105  Ind.  522  (55  Am.  R.  222),  it 
was  held  by  this  court  that  an  executory  contract  to  devise 
real  estate,  or  to  bequeath  personal  property,  exceeding  fifty 
dollars  in  value,  must  be  in  writing,  otherwise  it  would  be 
within  the  statute  of  frauds,  and  would  neither  be  enforce- 
able,nor  would  it,  ordinarily,  support  an  action  for  damages. 
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Recognizing  the  rule  laid  down  in  the  above  mentioned  case, 
the  clairaant  relies  on  the  correspondence  between  the  de- 
cedent and  her  mother. 

The  contents  of  these  letters  are  put  forward,  and  the 
claim  is  that  they  constitute  such  a  contract  in  writing,  signed 
by  the  party  tt)  be  charged,  or  by  some  person  thereunto  by 
him  lawfully  authorized,  as  satisfies  the  statute. 

The  contract,  as  it  is  alleged  to  have  been  set  forth  in  the 
letters  which  are  said  to  be  lost,  was  that  the  decedent  "  would 
make  a  will  and  devise  and  bequeath  to  Barbara  Haumesser 
the  one-half  of  all  his  estate." 

It  is  (contended  that  the  contract  is  whollv  void  for  want 
of  a  sufficient  description  or  identification  of  the  real  estate 
to  be  devised.  This  position  is  not  sustainable.  There  is  no 
reason  why  a  contract  to  devise  real  estate  should  be  more 
specific  in  respect  to  the  description  of  the  real  estate  to  be 
devised  than  a  devise  itself  or  than  a  deed  or  mortgage.  A 
devise  of  all,  or  of  any  aliquot  part,  of  the  real  estate  of 
which  a  testator  should  die  seized,  would  not  be  open  to  seri- 
ous question.  Thus,  it  was  held  in  Townsend  v.  Downer^  23 
Vt.  225,  that  a  devise  of  land,  *^  which  I  purchased,  lying  on 
tne  main,  supposed  to  be  in  the  State  of  Vermont,"  it  ap- 
pearing that  the  testator  owned  one  tract  of  land  in  a  par- 
ticular township  in  the  State  of  Vermont,  was  not  void  for 
uncertainty.  The  court  there  say  :  *^ A  devise,  or  grant,  is 
only  declared  void  for  uncertainty,  when,  after  the  resort  to 
oral  ])ro()f,  it  still  remains  mere  matter  of  conjecture,  what 
was  intended  bv  the  instrument."     So  it  has  been  held  that 

•r 

a  deed  "  of  all  my  estate  "  or  "of  all  mv  lands  wherever 
situate,"  is  sufficient  to  pass  title.  Wihon  v.  Boycey  92  U. 
S.  320 ;  Jackson  v.  Delancey,  4  Cow.  427 ;  Pond  v.  Bergh,  10 
Paige,  140;  2  Redfield  Wills,  388. 

In  Leslie  v.  Merrick,  99  Ind.  180,  the  sufficiency  of  a  de- 
scription of  real  estate  as  contained  in  a  mortgage  came  in 
question.  In  consonance  with  the  well  established  rule,  the 
court  there  held  that  "A  deed  or  mortgage  of  all  the  real 
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estate  of  the  grantor  or  mortgagor  is  good  without  any 
further  description,  because  the  real  estate  conveyed  or  mort- 
gaged can  be  ascertained  by  evidence  aliunde,'' 

So  this  court  said  in  To?t  v.  Torr^  20  Tnd.  118:    "  Where 

« 

the  description,  so  far  as  it  goes,  is  consistent,  but  does  not 
appear  to  be  complete,  it  may  be  completed  by  extrinsic, 
parol  evidence,  provided  a  new  description  is  not  introduced 
into  the  body  of  the  contract."  Thomas  v.  MathiSy  92  Ind. 
660;  Scanlan  v.  Geddes,  112  Mass.  15 ;  Mead  v.  Parker y  115 
Mass.  413  ;  Waring  v.  Ayres,  40  N.  Y.  357 ;  Parker  v.  Jfecw, 
79  Ind.  235 ;  English  v.  Roche,  6  Ind.  62. 

That  part  of  a  deed  or  contract  which  relates  to  the  descrip- 
tion of  the  premises  should  be  liberally  construed,  so  as  to 
make  the  instrument  available.  Uannon  v.  Hilliar^d,  101 
Ind.  310. 

A  coi^tract  in  general  terms  to  devise  all,  or  one-half,  of  an 
estate,  like  a  devise,  applies  to  such  property  of  all  kinds  as 
the  person  agreeing  to  make  the  devise  may  have  left  subject 
to  disposition  by  will  or  devise  at  his  death.  The  contract 
of  Farner  to  devise  one-half  of  his  estate  to  the  claimant  ev- 
idently had  reference  to  such  property  as  he  should  die  seized 
of.  One-half  of  that,  according  to  the  agreement,  was  to  go 
to  the  plaintiff.  This  was  capable  of  being  ascertained  and 
made  certain,  and,  in  obedience  to  the  maxim  which  declares 
that  to  be  certafn  which  may  be  made  certain,  the  contract  is 
not  subject  to  objection  on  account  of  the  generality  of  the 
description.  A  party  conusant  of  his  rights  may  sell  or 
devise  by  general  description,  though  aii  officer  must  define 
what  he  sells,     Jackson  v.  De  Lancey,  11  Johns.  364  (373). 

While  the  description  is  general,  it  is  entirely  free  from 
ambiguity.  There  is  no  room  for  conjecture  as  to  what  prop- 
erty is  to  be  affected  by  the  contract.  It  embraced  one-half 
of  all  the  estate  owned  by  the  decedent  at  the  date  of  his 
death. 

The  contract  was,  therefore,  sufficient  to  sustain  an  action 
for  specific  performance,  or  for  damages  for  its  breach,  and, 


316  SUPREME  COURT  OF  INDIANA, 


Boehl,  Administrator,  v.  Haumesser. 


this  being  an  action  of  the  latter  nature,  it  was  uol  necessary 
to  set  out  in  the  complaint  a  particular  description  of  the 
property  owned  by  the  decedent  at  the  date  of  his  death* 
Where  a  description  of  real  estate  is  general  and  incomplete^ 
as  contained  in  a  contract  or  deed,  and  the  action  is  for 
specific  performance,  or  to  obtain  a  decree  in  any  way  affect- 
ing the  land  or  a  particular  part  thereof,  it  is  necessary  to 
aver  extrinsic  facts  in  the  complaint  in  aid  of  the  general  or 
incomplete  description,  so  that  the  court  may,  in  its  decree, 
designate  the  particular  land  to  be  affected  by  its  judgment. 
Hannon  v.  Hilliard,  supra;  Torr  v.  7b?T,  supra.  This 
is  not  necessaiy  where  the  action  is  for  damages  for  &iling 
to  comply  with  a  valid  agreement  to  convey  or  devise  real 
estate. 

The  validity  of  the  contract,  as  it  is  affected  by  or  under 
the  requirements  of  the  statute  of  frauds,  must  be  determined 
by  an  inspection  of  the  paper.  While  the  contract  may  be 
applied  to  the  subject-matter  by  the  aid  of  extrinsic  aver- 
ments and  parol  evidence,  its  validity  can  not  be  thus  de- 
termined. Eggleston  v.  Wagner,  46  Mich.  610;  Golerick  v. 
Hooper,  3  Ind.  316  (56  Am.  Dec.  505). 

Something  is  said  about  the  policy  of  upholding  contracts 
such  as  that  under  con.sideration.  However  this  may  be,  it 
is  now  too  well  settled  to  be  open  to  question  that  a  person 
may  make  a  valid  contract  binding  himself  to  make  a  par- 
ticular disposition  of  his  property  by  last  will  and  testaments 
The  only  inquiry  which  the  law  justifies,  in  case  of  an  agree- 
ment to  devise  or  bequeath  property  founded  on  a  valid  con- 
sideration, is  as  to  the  validity  of  the  agreement,  and  whether 
or  not  it  was  entered  into  fairly,  without  surprise  or  imposi- 
tion, and  whether  it  is  reasonable  and  not  against  public 
morals.  Cavhiess  v.  Rushton,  101  Ind.  500  (51  Am.  R. 
759);  Wallace  v.  Long,  supra;  W(ttson  v.  Mahan,  20  Ind. 
223;  Bell  v.  Hevyitt,  24  Ind.  280;  Lee  v.  Carter,  52  Ind. 
342;  Johnson  v.  Hubbell,  2  Stock.  Ch.  332  (66  Am.  Dec. 
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773);  Wright  V.  Wright,  SI  Mich.  380;  Sutton  v.  Hayden, 
62  Mo.  101;  Logan  v.  McGinnis,  12  Pa.  St.  27. 

Since  the  chief  incentive  to  the  acquisition  of  property  is 
the  right  that  every  man  has  to  dispose  of  that  which  he  ac- 
cumulates in  the  manner  he  may  judge  best,  it  has  been  well 
said  that :  "  It  is  not  only  in  harmony  with  sound  principle 
that  a  person  may  make  a  valid  agreement  binding  himself 
to  dispose  of  his  property,  in  a  particular  way,  by  last  will 
and  testament,  but  it  is  supported  by  an  almost  unbroken 
current  of  authorities,  both  English  and  American."  •  John- 
son v.  Hubbell,  66  Am.  Dec.  784,  note. 

If  such  an  agreement  is  in  writing,  so  as  to  satisfy  the 
statute  of  frauds,  or  if  it  has  been  performed  in  such  a  man- 
ner as  to  be  taken  out  of  the  operation  of  the  statute,  an 
action  for  its  specific  enforcement  may  be  maintained,  or 
an  action  for  damages  may  be  maintained  in  special  cases. 
Wright  v.  Tinsley,  30  Mo.  389 ;  Gupton  v.  Gupton,  47  Mo. 
37 ;  Wallace  v.  Long,  supra. 

The  case  of  Schutt  v.  Missionary  Society  M,  E,  Church 
(N.  J.)  3  Cent.  Rep.  370,  is  in  many  respects  analogous  to 
the  present  case.  In  the  case  cited  a  contract  between  an 
uncle  and  nephew,  which  had  been  consummated  by  cor- 
respondence, wai^  enforced,  the  result  of  the  correspondence 
being  an  agreement  on  the  part  of  the  uncle  to  make  his 
nephew  heir  to  his  estate,  on  condition  that  the  latter  would 
comply  with  the  requests  of  the  former. 

The  statute  of  frauds  may  be  satisfied  if  the  contract  can 
be  extracted  from  letters  written  during  the  course  of  a  cor- 
respondence through  which  the  negotiations  were  carried  on. 
Wills  V.  Ross,  Ti  Ind.  1  (40  Am.  R.  279) ;  Thames^  etc.,  Co. 
V.  Beville,  100  Ind.  309. 

Whatr  has  already  been  said  concerning  the  validity  of  the 
contract  in  question  disposes  of  most  of  the  argument  on  ap- 
pellant's behalf  in  respect  to  alleged  errors  of  the  court  in 
giving  and  refusing  certain  instructions. 

It  would  involve  much  useless  repetition  to  make  a  state- 


318  SUPREME  COURT  OF  INDIANA, 


Roehi,  Administrator,  v.  Haumesser. 


ment  of*  each  of  the  charges  given  and  refused,  and  of  our 
reasons  for  holding  that  the  court  committed  no  error  in  that 
connection.  It  i.s  sufficient  to  say  that,  in  so  far  as  the  in- 
structions involved  a  construction  of  the  alleged  contract, 
they  were  in  accord  with  what  has  already  been  ^^aid  in  refer* 
ence  to  the  ruling  of  the  court  on  the  demurrer  to  the  com- 
plaint. 

After  charging  the  jury,  in  substance,  that,  before  the  plain- 
tiff could  recover,  it  was  necessary  that  she  should  have  proven 
by  a  fair  preponderance  of  the  evidence  that  the  decedent  in 
his  lifetime  made  the  promise  or  agreement  sued  on,  or  some 
note  or  memorandum  thereof  in  writing,  duly  signed,  etc.,  the 
court  charged  further  that  it  was  not  necessary  that  authority 
to  sign  the  decedent's  name  to  the  contract  sued  on  should 
have  been  given  in  writing. 

It  is  contended  that,  under  the  first  part  of  the  charge,  a 
recovery  might  have  been  warranted,  even  though  the  jury 
may  have  found  that  the  contract  sufjd  on  rested  in  parol, 
and  that  the  last  part  of  the  charge  was  erroneous,  because, 
it  is  said,  authority  to  sign  a  writing  so  as  to  take  a  contract 
out  of  the  statute  of  frauds  can  not  be  conferred  by  parol. 
The  instruction  referred  to,  in  connection  with  other  instruc- 
tions given,  put  the  case  to  the  jury  plainly  upon  the  theory 
that  the  plaintiff  could  not  recover  unless  she  established  a 
contract  in  writing,  duly  signed.  The  complaint,  as  well  as 
the  whole  case,  proceeded  from  first  to  last  upon  the  theory 
that  the  contract  sued  on  was  in  writing. 

In  respect  to  the  second  proposition,  it  is  well  settled,  in 
the  absence  of  statutory  requirement  to  the  contrary,  that 
the  authority  of  an  agent  to  sign  the  note  or  memorandum 
required  by  the  statute  in  the  sale  or  leasing  of  lands,  may 
be  proved  by  parol,  or,  in  other  words,  it  may  be  proved  by 
the  same  class  of  evidence  necessary  to  establish  agency  in 
other  cases — that  is,  by  proof  of  express  authority,  or  by 
subsequent  ratification.  Rutenberg  v.  Main,  47  Cal.  213; 
Xewton  v.  Bronson^  13  N.  Y.  587 ;    Moody  v.  Smithy  70  N. 
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Y.  598;  Egglestonv.  TFa^rnfr,  46Micli.  610;  Wood  Frauds, 
section  425;'  1  Reed  Statute  of  Frauds,  section  379;  Browue 
Statute  of  Frauds,  section  370. 

If  a  contract  is  signed  by  an  agent  in  his  own  name,  that 
of  the  principal  being  entirely  absent  from  the  writing,  parol 
proof  will  be  admitted  to  show  the  agency,  so  as  to  hold  the 
real  principal.  Washburn  v.  Washburn,  4  Ired.  Eq.  306  ; 
Dykera  v.  Tawnsend,  24  N.  Y.  57 ;  Wilson  v.  Hart,  7  Taunt. 
295 ;  Browne  Statute  of  Frauds,  section  370a. 

The  case  of  Vanhorne  v.  Frick,  6  Serg.  &  Rawle,  90,  cited 
by  appellant's  counsel,  was  controlled  by  the  statute,  and  de- 
cides nothing  in  conflict  with  the  current  of  authority  or  with 
our  conclusions  as  stated  above. 

We  have  examined  the  other  charges,  which  are  made  the 
subjects  of  some  merely  suggestive  criticism  in  the  appel- 
lant's brief.  We  fjnd  nothing  objectionable  in  them.  The 
measure  of  damages  was  correctly  stated  in  the  sixth  charge. 

There  was  no  error  in  granting  the  claimant  leave  to  with- 
draw the  first  paragraph  of  her  claim  after  the  evidence  had 
been  heard.  The  withdrawal  could  not  by  any  possibility 
have  injured  the  appellant. 

More  or  less  complaint  is  made  concerning  rulings  of  the 
court  in  admitting  certain  letters  in  evidence,  and  in  admit- 
ting oral  evidence  of  the  contents  of  certain  other  letters  al- 
leged to  have  been  lost.  A  careful  examination  of  the  record 
and  briefs  fails  to  disclose  any  error  in  connection  with  those 
rulings. 

It  was  shown  that  a  fruitless  search  had  boon  made  for  the 
letters  constituting  the  contract,  which  it  is  alleged  were  lost, 
and,  without  setting  out  the  evidence,  it  seems  to  us  the  court 
was  fully  warranted  in  adniittiny:  secondary  evidence  of  their 
contents.  Johndon  ILirirater  Co.  v.  Bartky,  94  Ind.  131  ;  1 
Greenleaf  Ev.,  section  558. 

There  are  other  questions,  of  minor  importance,  which  in 
no  manlier  involve  the  merits  of  the  controversy,  presented 
by  way  of  statement  in  the  appellant's  brief.     Without  pro- 
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longing  the  opinion,  it  is  only  necessary  to  say  in  conclusion, 
so  far  as  the  record  discloses,  the  case  was  fairly  submitted  to  the 
jury  without  any  intervening  error  of  law,  and,  while  we  fully 
concur  with  appellant's  counsel  in  the  suggestion  that  cases 
of  this  character  should  be  subjected  to  the  closest  scrutiny, 
we  are  unable  to  discover  any  reversible  error  in  the  record. 
The  evidence  offered  on  plaintiff's  behalf  must  have  been 
believed  by  the  court  and  jury.     It  sustains  the  verdict. 

The  judgment  is  therefore  affirmed,  with  costs. 

Filed  Feb.  8, 1888 ;  petition  for  a  rehearing  overruled  April  13, 1888. 


No.  13,104. 

Wood  v.   Ribgeville  College. 

Pbomissort  Note. — Conditional  Agreement  to  Return. — GonaidenUion. — De- 
fence,— At  the  time  a  promissory  note  was  executed  to  a  college  for  a 
scholarship  therein,  a  certificate  of  scholarship  was  issued  to  the  maker, 
to  which  was  appended  an  agreement  that  the  note  was  to  be  returned  if 
ten  thousand  dollars'  worth  of  scholarships  were  not  sold  within  a 
given  time.    Action  upon  the  note. 

Held,  that  the  note  and  the  agreement  constitute  one  contract,  but  that 
the  defendant  can  not  avoid  the  note  by  merely  showing  a  failure  to 
sell  ten  thousand  dollars'  worth  of  certificates,  but  he  must  also  show 
that  he  has  not  used  the  certificate  and  has  returned  or  tendered  it  to 
the  college. 

From  the  Wavne  Circuit  Court. 

E.  L.  Watson  and  /.  8,  Engle,  for  appellant. 
W.  A.  Thompson^  A.  0.  Marsh  and  J.  W.  ThompsoUj  for 
appellee. 

Elj.iott,  J. — The  complaint  of  the  appellee  is  founded  on 
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a  promissory  note  executed  by  the  appellant  for  a  perpetual 
scholarship  in  Ridgeville  College.  The  appellee,  at  the  time 
the  note  was  executed,  issued  to  the  appellant  a  certificate  of 
scholarship  and  appendt'd  to  it  the  following  agreement: 
^*  The  above  named  note  is  to  be  returned  if  ten  thousand 
dollars'  worth  of  scholarships  from  No.  17  are  not  sold  in 
Eandolph  and  Jay  counties  within  the  next  college  year." 

The  note  and  the  agreement,  having  been  executed  at  the 
same  time, constitute  one  contract.  Hickman  v.  Rayl,  55  Ind. 
551 ;  Allen  v.  Xof singer,  13  Ind.  494.  But,  while  we  agree 
with  appellant  upon  this  point,  we  can  not  agree  that  he  can 
defeat  this  action  without  returning,  or  offering  to  return,  the 
•certificate  issued  to  him.  Conceding,  but  not  deciding,  that 
the  stipulation  in  the  contract  constitutes  a  condition,  it  is, 
if  a  condition  at  all,  a  condition  subsequent  and  not  prece- 
dent.    New  Haven,  etc.y  Co.  v.  Hayden,  107  Matss.  525. 

Tiie  title  to  the  perpetual  scholarship  passed  to  the  appel- 
lant, and  he  was  entitled  to  make  such  use  of  it  as  he  saw 
proper.  It  bound  the  appellee  to  furnish  tuition  for  one 
scholar,  and  the  only  method  in  which  the  appellant  could 
avoid  his  note  was  by  an  answer  averring  that  he  had  not 
used  the  certificate  and  had  returned  or  tendered  it  to  the 
appellee.  In  such  a  case  as  this,  the  consideration  for  the 
promise  is  the  right  to  a  scholarship,  and  this  right  the  prom- 
isor mav  elect  to  avail  himself  of,  and  if  he  does  he  waives 
the  condition.  As  he  does  not  aver  that  he  did  not  use  the 
certificate,  nor  that  he  offered  to  return  it,  his  answer  is  bad. 
It  may,  perhaps,  be  true  that  he  might  retain  the  certificate 
and  recoup  the  damages,  if  any,  caused  by  a  failure  to  sell 
ten  thousand  dollars'  worth  of  certificate's  as  agreed,  but  the 
answer  before  us  presents  no  such  question,  for  the  failure  to 
procure  ten  thousand  dollars'  worth  of  certificates  is  pleaded 
as  an  absolute  defence  to  the  note. 

Judgment  affirmed. 

Filed  April  10, 1888. 

Vol.  114.— 21 
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No.  13,213. 
BlACKEK  et  AL.  V.  SlOM- N. 

Warranty. — Sode  of  Goods. — Measure  of  Damages. — The  measure  of  dam- 
ages for  a  breach  of  warranty  as  to  the  quality  of  goods  sold,  is  the 
difference  between  the  actual  value  of  the  goods  at  the  time  of  sale  and 
what  would  have  been  their  value  had  thev  been  as  warranted. 

■r 

Same.  —  Loss  of  Trade. — Interrogatories  to  Jury. — Judgment  Nottcithstanding 
General  Verdict. — For  interrogatories  to  the  jury  and  answers  thereto 
which  are  held  not  sufficient  to  authorize  a  judgment  for  the  plaintiff^ 
notwithstanding  the  general  verdict,  in  an  action  for  goods  sold,  where 
the  defendant  pleaded  a  breach  of  warranty  and  asiced  damages  for 
loss  of  trade,  etc.,  see  opinion. 

Special.  Verdict.—  What  Facts  Jury  May  Find. —  The  particular  facts 
which  a  jury  may  be  required  to  find  specially,  under  section  546,  R.S. 
1881,  are  facts  which  underlie  the  rights  of  the  parties,  and  which  may 
be  established  by  tlie  evidence. 

From  the  Owen  Circuit  Court. 

S.  0,  Pickens  and  \V.  A.  Pickens,  for  ap|)ellants. 
D,  E.  Beem  and  IF.  Hickam,  for  appellee. 

ZoLLARS,  J. — Appellants  brought  this  action  against  ap- 
pellee to  recover  the  amount  of  a  bill  of  goods  which  they 
claimed  to  have  sold  to  him. 

Appellee  answered  by  a  general  denial,  and,  also,  that  he 
purchased  by  sample  from  appellants,  through  their  travelling 
salesman,  goods  of  the  kind  described  in  the  complaint,  and 
that  they  were  warranted  to  be  of  the  best  material  and  sub- 
stantially made;  that  they  were  of  such  inferior  quality,  and 
so  defectively  made,  that  thoy  were  worthless;  that  the  de- 
fects were  such  as  could  be  discovered  onlv  bv  use  and  wear, 
and  could  not  have  been  discovered  at  the  time  the  goods 
were  received,  by  the  use  of  ordinary  care;  that  he  purchased 
the  goods  for  tlie  retail  trade,  and  that,  relying  upon  the  war- 
ranty on  the  part  of  ap|K'llants,  he  warranted  them  to  his 
customers;  that,  when  their  worth  lessn  ess  was  discovered  by 
use  and  wear,  he  was  compelled  to  receive  them  back  fram 
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his  customers,  and  furnish  to  them  other  goods  in  their  stead ; 
that  by  reason  of  all  of  which,  "  and  the  loss  of  trade  and 
dissatisfaction,  and  annoyance  to  him  thereby,  he  was  dam- 
aged," etc. 

The  jury  returned  a  general  verdict  for  appellants  in  the 
sum  of  $183.65,  and  also  answers  to  interrogatories  pro- 
pounded by  appellants.  ^ 

The  interrogatories  and  the  answers  thereto  are  as  follows: 

"No.  1.  What  would  have  been  the  value  of  the  goods 
sold  and  delivered  by  the  plaintifiFs  to  the  defendant  at  the 
time  they  were  received  by  the  defendant,  had  they  con- 
formed to  the  terms  of  the  warranty  ?     Answer.  $275.25. 

"No.  2.  How  much 'damages  do  you  allow  the  defendant, 
under  his  answer,  for  having  to  replace  with  other  goods 
such  of  said  goods  as  were  sold  to  his  customers;  for  loss  of 
trade  :  for  dissatisfaction  and  annovance  because  of  the  de- 
fects  in  said  goods  ?    Answer.  $92.05." 

Upon  the  answers  to  the  interrogatories  appellants  moved 
for  judgment  in  their  favor  for  $275.25,  notwithstanding  the 
general  verdict. 

They  claim  that  the  answer  to  the  second  interrogatory 
shows  that  the  jury  adopted  and  acted  upon  a  false  basis  in 
arriving  at  their  general  verdict,  and  that,  therefore,  they 
should  have  judgment  for  the  full  amount  stated  in  the  an- 
swer to  the  first  interrogatory. 

The  general  rule  is,  as  stated  by  their  attorneys,  and  as 
laid  down  in  the  case  of  Hege  v.  Newsom,  96  Ind.  426,  tlmt 
in  a  ease  like  this  the  measure  of  damages  for  a  breach  of 
warranty  is  the  difference  between  the  actual  value  of  the 
goods  at  the  time  of  sale  and  what  would  have  been  their 
value  had  they  been  as  warranted. 

We  do  not  think,  however,  that,  upon  the  answers  to  the 
interrogatories,  appellants  are  entitled  to  judgment  for  what 
the  goods  would  have  been  worth  had  they  been  as  war- 
ranted. The  first  interrogatory  involves  an  admission  that 
the  goods  were  sold  under  a  warranty,  and  that  they  were 
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not  such  as  appellants  warranted  they  should  be,  for  the  jury 
were  thereby  required  to  state,  and  did  state,  what  would 
have  been  their  value  had  they  conformed  to  the  terms  of 
the  warranty.  The  answer  that  the  goods  would  have  been 
worth  $275.25  had  they  conformed  to  the  terms  of  the  war- 
ranty is  a  finding,  in  effect,  that  they  were  not  of  that  value, 
because  they  did  not  conform  to  the  terms  of  the  warranty. 
The  general  verdict  involves  a  like  finding. 

To  give  appellants  judgment  for  $275.25,  therefore,  would 
be  to  give  them  a  judgment  for  that  amount  over  a  violated 
warranty,  and  for  more  than  the  goods  were  worth. 

If  there  were  nothing  but  the  general  verdict  and  the  first 
interrogatory  and  the  answer  thereto,  clearly  appellants  would 
not  be  entitled  to  a  judgment  for.  $275.25,  nor  for  any  other 
amount,  except  that  stated  in  the  general  verdict.  And  just 
as  clearly,  they  are  not  entitled  to  any  more  under  the  sec- 
ond interrogatory  and  the  answer  thereto. 

The  answer  to  that  interrogatory  does  not  fix  the  value  of 
the  goods  at  $275.25.  In  connection  with  the  interrogatory 
it  shows  that  the  jury  allowed  to  appellee  $92.05  under  his 
answer  for  having  to  replace  with  other  goods  such  of  the 
goods  purchased  from  appellants  as  he  had  solcj  to  his  cus- 
tomers, etc. 

It  is  averred  in  the  answer,  under  which  the  deduction 
was  made,  that  appellee  was  compelled  to  replace  the  goods 
sold  by  him  with  other  goods  because  those  sold  proved  to 
be  worthless. 

It  might  with  propriety,  therefore,  be  said,  that  the  inter- 
rogatory and  the  answer  thereto  amounted,  in  effect,  to  a 
finding  that  the  goods  sold  to  customers  were  partially  or 
wholly  worthless,  if  it  amounts  to  a  finding  of  any  fact 
within  the  terms  of  the  statute.  But  beyond  this,  we  think 
that,  so  far  as  appellants^  motion  for  judgment  is  concerned, 
at  least,  the  second  interrogatory  and  the  answer  thereto 
.should  be  disregarded,  as  they  do  not  constitute  a  finding  of 
any  fact  within  the  moaning  of  the  statute — section  546,  R. 
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S.  1881 — which  authorizes  a  finding  by  the  jury  upon  par- 
ticular questions  of  fact.  Under  that  statute,  interrogatories 
propounded  to  the  jury  must  call  for  findings  specially,  upon 
particular  questions  of  fact  pertinent  to,  and  involved  in,  the 
i.ssue,  and  essential  to  its  suppqrt  on  the  one  side  or  the  other^ 
and  which,  therefore,  would  be  inapliedly  covered  by  the 
general  verdict.  Manning  v.  Gasharicy  27  Ind.  399.  In 
other  words,  the  particular  facts  which  the  jury  may  be  re- 
quired to  find  specially  are  facts  which  underlie  the  rights  of 
the  parties,  and  which  may  be  established  by  the  evidence. 

In  the  case  before  us,  the  second  interrogatory  has  no  re- 
lation to  such  facts.  It  is  an  inquiry  calculated  rather  to 
reveal  the  secrets  of  the  jury  room  by  a  discovery  of  the 
basis  adopted  and  acted  upon  by  the  jury  in  arriving  at  their 
general  verdict. 

Without  further  extending  this  opinion,  we  hold  that  the 
court  below  did  not  err  in  overruling  appejlants'  motion  for 
judgment  in  their  favor  for  $275.25  upon  the  answers  to  the 
interrogatories,  notwithstanding  the  general *v6rdict. 

Judgment  affirmed,  with  costs. 

Filed  April  11,1888. 
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Taxes. —  Married  Woman,  —  Promissory  Notes.  —  Listing  by  Person  not  the 
Owner, — Levy, — Tender. — Where  promissory  notes  owned  by  a  married 
woman,  and  subject  to  taxation,  are  listed  by  her  husband,  she  can  only 
relieve  such  notes  from  a  levy  by  making  a  strict  tender  of  the  taxes 
legally  chargeable  thereon. 

Same. — Replevin, — Replevin  will  not  lie  for  property  taken  for  a  tax. 

From  the  Henrv  Circuit  Court. 
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J,  Broton  and  W,  A,  Brown,  for  appellant. 
/.  H.  Melldt  and  E,  II.  Bundy,  for  appellee. 

Elliott,  J. — In  March,  1883,  the  appellant  was  the  wife 
of  George  L.  Maple ;  she  was  then,  and  still  is,  the  guardian 
of  her  infant  son,  and  had  in  possession  as  guardian  a  prom- 
issory note  for  eight  hundred  dollars.  Prior  tq  March, 
1883,  she  had  made  loans  to  her  husband,  George  L.  Maple, 
out  of  the  funds  in  her  hands  as  guardian  and  of  her  own 
money,  four  thousand  dollars.  Her  husband  owned  a  farm 
in  Henry  county,  and  in  February,  1883,  sold  it  to  John 
Haycock  for  ten  thousand  dollars,  receiving  in  payment  two 
promissory  notes  for  two  thousand  dollars  each.  These 
notes  were  endorsed  by  the  appellant^s  husband  to  her  in 
payment  of  the  money  she  had  previously  loaned  him.  In 
the  assessment  for  taxes  in  April,  1883,  George  L.  Maple 
listed  the  notes  he  had  previously  endorsed  to  his  wife  as  his 
property,  classing  it  as  money  due  him,  and  deducting  from 
the  total  amount  of  the  notes  his  indebtedness,  amounting  to 
two  thousand  dollars.  This  was  done  with  the  knowledge 
of  the  appellant,  and  she  did  not  return  any  property  for 
taxation  except  such  as  she  held  as  the  guardian  of  her  son. 
No  return  was  made  by  the  appellant  or  her  husband  for  the 
year  1884,  he  having  become  a  resident  of  Kansas. 

At  the  time  the  assessments  of  1883  and  1884  were  levied  the 
appellant  was  indebted  to  her  ward  in  the  sum  of  eight  hun- 
dred dollars,  and  to  her  father  in  the  sum  of  twenty-eight 
hundred  dollars.  The  treasurer  of  Henrv  county,  after  the 
delinquent  list  of  1883  and  the  tax  duplicate  of  1884  came 
into  his  hands,  and  a  short  time  before  this  action  was  brought, 
reported  to  the  auditor  that  the  notes  held  by  appellant  had 
not  been  assessed  for  the  year  1884,  and  the  auditor  there- 
upon  added  to  the  charge  on  the  duplicate  the  taxes  thereon. 
In  April,  1885,  the  appellant  went  to  the  State  of  Kansas, 
and  remained  until  the  5th  of  May,  1886.  Before  she  left 
.«ilie  deposited  the  note,  of  which  possession  is  sought  to  be  re- 
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covered  in  this  action,  in  the  First  National  Bank  of  New 
Castle  for  collection.  In  January,  1886,  the  treasurer  levied 
u})on  the  note  while  it  was  in  the  hands  of  the  bank  and 
took  it  into  his  possession.  Demand  was  made  of  him,  and 
he  refused  to  surrender  the  note,  and  claimed  the  right  to 
hold  it  until  the  taxes  were  paid.  The  taxes  for  1883  and 
1884  have  not  been  paid. 

In  our  opinion,  the  trial  court  was  right  in  holding  that  the 
appellant  can  not  recover.  The  notes  owned  by  her  in  1883 
and  1884  were  subject  to  taxation,  and  an  irregularity  in  as- 
sessing the  taxes,  even  if  it  had  been  committed  by  the  offi- 
cers, would  not  relieve  the  property.  The  wrong,  however, 
was  on  the  part  of  the  appellant  and  her  husband  in  listing 
the  property  to  him,  when  it  belonged  to  her.  The  only  way 
in  which  an  owner  can  relieve  his  property  and  defeat  the 
taxes  that  are  legally  chargeable  upon  it  is  to  make  a  strict 
tender  of  the  amount  due.  Morrison  v.  Jacoby,  ante,  p.  84, 
and  cases  cited.  This  is  the  law  even  where  the  proper 
roniedy  is  pursued. 

H(»re  the  plaintiff  has  mistaken  her  remedy.  Replevin 
v'ill  not  lie  for  property  taken  for  a  tax.  It  is  necessary  for 
the  plaintiff  in  replevin  to  prove  that  the  property  he  seeks 
to  recover  was  not  taken  for  a  tax  assessment.  Adams  v. 
Davis,  109  Ind.  10;  Louisville,  etc.,  It.  \V,  Go.  v.  Payne,  lOi 
Ind.  183. 

Judgment  affirmed. 

Filed  April  11, 1888. 
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No.  13,208. 

Coxes,  Administkator,  v.  The  Cincinnati;  Indianap- 
olis, St.  Louis  and  Chicago  Railavay  Company. 

Nexiligekce. — Injury  at  Railroad  Crossing. —  ContribtUory  Segligenee  of  Trav- 
eller.—A  traveller  upon  a  highway  who  is  injured  at  a  railroad  crossing 
can  not  recover  if,  by  the  proper  exercise  of  the  sense  of  sight  or  of 
hearing,  he  could  iiave  avoided  the  injury. 

From  the  Boone  Circuit  Court. 

J.  Claybauf/h  and  P.  H.  Dutch,  for  appellant. 
0.  JS.  Hordj  A.  W.  Hendricks ,  A.  Baker,  E,  Daniels ,  C.  S^ 
Wesner  and  R.  W,  Harrison,  for  appellee. 

Mitchell,  C.  J. — C()mi)]aint  in  two  paragraphs  by  George 
W.  Cones,  administrator  of  the  estate  of  Tilghman  A.  H^ 
Cones,  against  the  abov^e  named  railway  company,  eharging^ 
that  the  latter  had  wrongfully  caused  the  death  of  the  plain- 
tiff's intestate  by  driving  one  of  its  engines  and  trains  at  an 
excessive  rate  of  speed  oy^r  a  public  highway  crossing,  with- 
out giving  the  signals  required  by  law,  thereby  causing  the 
engine  and  train  so  driven  to  collide  with  the  buggy  in  which 
the  intestate  was  riding. 

At  the  trial  the  jury  returned  a  general  verdict  in  favor 
of  the  plaintiflF,  assessing  his  damages  at  ?2,000.  With  their 
general  verdict  the  jury  also  returned  answers  to  sixty  special 
interrogatories,  and  upon  the  answers  so  returned,  the  court 
rendered  judgment  in  favor  of  the  defendant  below,  not- 
withstanding the  general  verdict. 

The  propriety  of  this  ruling  is  the  only  question  involved 
in  this  appeal.  Without  setting  out  all  the  interrogatories 
and  answers  in  detail,  we  give  the  following  summary  of 
facts  which  they  establish :  The  intestate  was  a  physician 
])racticing  his  profession  in  Thorntown  and  vicinity,  being  a 
resident  of  the  town.  The  collision  which  resulted  in  h\» 
death  occurred  at  about  five  minutes  past  five  o'clock  on  the 
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evening  of  November  23d,  1882.  The  train  with  which  he 
came  in  collision  was  a  regular  passenger  train,  running  sub- 
stantially on  its  schedule  time,  at  a  rate  of  about  twenty-five 
miles  an  hour,  which  the  jury  find  was  a  proper  rate  of  speed 
under  the  circumstances.  It  was  dark  at  the  time,  and  snow- 
ing, and  the  wind  was  blowing.  The  railroad  track  in  the 
direction  from  which  the  train  approached  was  substantially 
straight,  as  was  the  highway  over  which  the  intestate  was 
passing.  The  head-light  on  the  engine  was  burning  brightly, 
and  there  was  no  obstruction  to  prevent  a  traveller  approach- 
ing the  track  along  the  highway  from  seeing  the  coming 
engine.  The  jury  answer  ambiguously  concerning  the  sound- 
ing of  the  whistle,  but  they  find  that  the  bell  upon  the 
engine  was  not  rung  continuously  for  more  than  eighty  rods 
before  it  reached  the  point  of  collision. 

From  the  thirty-third  to  the  thirty-ninth  inclusive,  the 
interrogatories  and  answers  are  as  follows : 

*'33.  Could  Dr.  T.  A.  H.  Cones,  as  he  approached  the 
crossing  of  defendant's  railroad,  where  he  lost  his  life,  by 
the  vigilant  use  of  his  sense  of  sight,  have  avoided  the  in- 
jury complained  of?     Yes. 

"34.  Could  Dr.  T.  A.  H.  Cones,  as  he  approached  the 
crossing  of  defendant's  railroad,  where  he  lost  his  life,  by  a 
vigilant  use  of  his  sense  of  hearing,  have  avoided  the  injury 
complained  of?     No. 

"35.  Could  Dr.  T.  A.  H.  Cones,  as  he  approached  the 
crossing  of  defendant's  railroad,  where  he  lost  his  life,  by  a 
vigilant  use  of  his  sense  of  hearing,  have  heard  the  noise 
made  by  the  running  of  the  train,  and  thereby  have  avoided 
the  injury  complained  of?     Yes. 

"  36.  Was  not  Dr.  T.  A.  H.  Cones  familiar  with  the  rail- 
road crossing,  where  he  lost  his  life,  and  the  surroundings  of 
that  crossing  at  the  time  of  the  accident,  and  for  five  months 
immediately  prior  thereto,  by  reason  of  having  crossed  at 
the  same  place  several  times  a  week  ?     Yes. 
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"  37.  How  was  Dr.  T.  A.  H.  Cones  driving,  as  respects  the 
speed  of  his  team,  as  he  approached  the  crossing  where  be  lost 
his  life  ?     Fast  trot. 

"  38.  How  w^as  Dr.  T.  A.  H.  Cones  driving,  as  respects  the 
speed  of  his  team,  when  he  went  upon  the  railroad  track 
where  he  lost  his  life  ?     Fast  4;rot. 

"  39.  Did  Dr.  T.  A.  H.  Cones,  as  he  approached  the  cross- 
ing, for  four  hundred  feet  immediately  east  of  it,  check  the 
speed  of  his  team  at  any  point  before  the  collision  ?  If  he 
did,  where  was  he;  how  far  from  the  crossing?     No." 

The  rule  is  so  well  established  as  to  have  become  general, 
that  one  about  to  go  upon  or  across  a  railroad  track  must 
first,  look  and  listen  for  approaching  trains,  and  if,  without 
taking  these  precautions,  he  makes  the  attempt  to  cross  and 
is  injured  by  a  passing  train,  which  might  have  been  seen  if 
he  had  looked,  or  heard  if  he  had  listened,  the  person  so 
injured  will  be  deemed  guilty  of  negligence  per  se.  If  thr 
view  is  unobstructed,  as  is  found  to  have  been  the  fact  in  thv 
present  case,  the  person  approaching  the  track  may  have  no 
occasion  to  listen,  but  the  rules  of  law  as  well  as  the  dictates 
of  common  prudence  require  that  he  should  look  before 
entering  upon  the  track. 

If  the  view  is  obstructed,  looking  may  be  of  no  avail. 
Then  it  becomes  his  duty  to  make  a  vigilant  use  of  the  sense 
of  hearing,  and  he  must  listen.  In  either  case,  the  law  will 
assume  that  he  actually  saw  what  he  could  have  seen,  if  he 
had  looked,  and  heard  what  he  could  have  heard,  if  he  had 
listened. 

The  rules  governing  in  cases  of  this  class  have  been  so 
often  and  so  recently  stated  and  reiterated  that  no  useful  pur- 
pose can  be  subserved  by  enlarging  upon  them.  Toledo,  etc,, 
R.  W,  Co.  V.  Brannagan,  75  Ind.  490 ;  Pittsburgh,  etc.y  R, 
W.  Co,  V.  ConUf  104  Ind.  64;  Cmcinnati,  etc,,  R,  R.  Co.  v. 
Butler,  103  Ind.  31 ;  Indiana,  etc.,  R.  W.  Co,  v.  Oreene,  106 
Ind.  279,  and  cases  cited;   Cincinnati,  etc.,  R.  W.  Co.  v.  Xotw/, 
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112  Ind.  166  ;  Indiana,  etc.,  R,  W.  Co.  v.  Hammock,  1 13  Ind. 
1  (14  N.  E.  Rep.  737,  note) ;  Chase  v.  Maine  Central  R.  R. 
Co.,  78  Maine,  346  (19  Am.  and  Eug.  Railroad  Cases,  356) ; 
Schojield  v.  Chicago,  etc.,  R.  W.  Co.,  114  U.  S.  615. 

The  facts  found  in  the  present  case  show  that  the  deceased 
approached  the  crossing  at  a  dangerously  rapid  rate  of  speed, 
and  that  he  drove  upon  the  track  without  reducing  the  pace 
of  his  team,  and  that,  too,  when  he  could  have  seen  and  heard 
the  train  approaching,  in  time  to  have  avoided  injury,  if  he 
had  looked  or  listened. 

The  conclusion  is  irresistible  that  the  deceased  must  have 
seen  and  heard  the  train,  and  that  he  was  driving  at  a  rate 
of  speed  which  he  supposed  would  carry  him  over  the  cross- 
ing in  advance  of  the  train.  Persons  who  deliberately  or 
incautiously  take  the  desperate  chance  of  such  a  race  are 
without  remedv  in  case  thev  miscalculate  and  lose. 

In  any  point  of  view  from  which  the  case  may  be  con- 
sidered, the  special  findings  are  in  irreconcilable  conflict  with 
the  general  verdict.* 

There  was  no  error  in  sustaining  the  defendant's  motion 
for  judgment  in  its  favor  on  the  answers  to  interrogatories, 
notwithstanding  the  general  verdict. 

Judgment  aiSrmed,  with  costs. 

FUed  April  14, 1888. 
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No,  14,179. 

Citizens^  Gas  and  Mining  Company  v.  The  Town  of 

Elwood. 

Municipal  Corporation.  — iVa^u/a^  Gas  Companies.— Use  of  Streets,— Ei- 
citunve  Privileges.— K.  municipal  corporation  has  no  power  to  grant  a  nat- 
ural gas  company  the  exclusive  privilege  of  using  its  streets,  and  a 
company  obtaining  such  a  grant  is  bound  to  take  notice  that  it  is  void. 

Same. — Injunction, — A  town  can  not  enjoin  a  natural  gas  company  from 
using  its  streets  upon  tlie  ground  that  it  has  conferred  the  exclusive 
right  to  their  use  upon  another  gas  company,  but  it  may  do  so  on  the 
ground  that  the  defendani  has  not  obtained  a  license  so  to  do. 

Same. — Act  of  J8S7  Rdating  to  Natural  Gas, — Require. nenta  of. — The  act  of 
1887  relating  to  natural  gas  (Acts  of  1887,  p.  3<3)  rei]uires  that  a  gen- 
eral ordinance  shall  be  adopted  by  municipal  corporations,  giving,  upon 
equal  terms,  substantially  the  same  privileges  to  all  companies. 

Same. — Neither  a  void  grant  of  an  exclusive  privilege  to  use  the  town 
streets  to  one  company,  nor  0,  refusal  to  grant  a  special  privilege  to  an- 
other company,  authorizes  the  latter  company  to  use  the  streets. 

Same. — Toum  Trustees  do  not  Constitute  the  Corporation. — The  trustees  of  a 
town  represent  but  do  not  constitute  the  corporation,  and,  although 
they  have  violated  their  duty,  they  may  invoke  the  aid  of  the  courts  to 
protect  its  rights. 

From  the  Madison  Circuit  Court. 

E,  B.  Goodykoontz  and  G,  M.  Ballard,  for  appellant. 
M,  S,  Robinson  and  J,  W,  Lovett,  for  appellee. 

Elliott,  J. — The  comf^laint  of  the  appellee  alleges  that 
it  is  an  incorporated  town ;  that  the  appellant  is  a  corpoi-a- 
tion  organized  under  the  laws  of  the  State;  that,  on  the  18th 
day  of  July,  1887,  the  appellee  entered  into  an  agreement 
with  the  Elwood  Natural  Gas  and  Oil  Company,  whereby  it 
granted  to  that  company  the  exclusive  privilege  of  laying 
mains  and  pipes  in  the  streets  and  alleys  of  the  town  for  the 
purpose  of  supplying  the  town  and  its  citizens  with  natural 
gas;  that  in  consideration  of  this  grant  the  Elwood  Natural 
Gas  and  Oil  Compauy  agreed  to  furnish  natural  gas  to  each 
alternate  street  lamp  free,  and  also  to  furnish  gas  for  lights  in 
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front  of  the  church  buildiugs  of  the  town  without  charge; 
that  the  Elwood  Natural  Gas  and  Oil  Company  performed 
its  part  of  the  contract;  that  the  Citizens'  Gas  and  Mining 
Company  has  scattered  mains  and  pipes  along  the  streets  of 
the  town,  and  is  digging  trenches  for  the  purpose  of  laying 
its  mains  and  pipes. 

It  is  also  alleged  that  the  Citizens'  Gas  and  Mining  Com- 
pany has  not  obtained  permission  or  license  to  lay  its  pipes 
in  the  streets  of  the  town.  The  relief  prayed  is  an  injunc- 
tion restraining  the  Citizens'  Company  from  laying  its  pipes 
in  the  corporate  high\yays. 

The  town  trustees  had  no  authority  to  grant  the  Elwood 
Natural  Gas  and  Oil  Company  the  exclusive  right  to  use  the 
streets  of  the  town.  A  municipal  corporation  can  not  grant 
to  any  fuel  or  gas  supply  company  a  monopoly  of  its  streets. 
There  is  nothing  in  the  nature  or  business  of  such  a  company 
making  its  use  of  the  streets  necessarily  exclusive.  The 
spirit  and  policy  of  the  law  forbid  municipal  corporations 
from  creating  monopolies,  by  favoring  one  corporation  to  the 
exclusion  of  others.  It  is  probably  true  that  a  municipal 
corporation  may  make  a  contract  with  a  gas  company  for 
supplying  light  to  the  public  lamps  for  a  limited  time,  even 
,  though  it  be  for  a  number  of  years;  on  this  point,  however, 
there  is  some  conflict,  but  there  is  no  conflict  on  the  propo- 
sition that,  in  the  absence  of  express  legislative  authority,  a 
municipal  corporation  can  not  grant  to  any  corporation  the 
exclusive  privilege  of  using  its  streets.  There  is,  we  know, 
much  conflict  among  the  authorities  upon  the  question  of 
the  power  of  the  Legislature  to  grant  an  exclusive  right  to 
a  gas  company  to  use  the  highways  of  a  municipal  corpora- 
tion ;  and,  under  our  Constitution,  it  is  very  doubtful  whether 
the  Legislature  possesses  such  authority.  But  we  are  not 
here  concerned  with  that  phase  of  the  question,  since  the 
Legislature  has  not  attempted  to  vest  an  exclusive  privilege 
in  any  corporation.  Upon  the  direct  question  before  us 
there   is  a  remarkable  uniformity  in   the   decisions  of  the 
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courts.  City  of  Indianapolis  v.  Indianapolis  Gas-Lighi,  eiCy 
Co,y6G  Iiid.  396;  Norwich  Gas- Light  Co,\\  Norwich  City  Gas 
Co.,  25  Conu.  19;  State  v.  Cincinnati  Gas-Light,  etc.,  Co,, 
18  Ohio  St.  262;  State  v.  Gas  Cb.,  34  Ohio  St.  572;  Gty  of 
Memphis  v.  Memphis  Water  Co,,  5  Heisk.  495;  State  v.  Mil- 
waukee Gas-Light  Co.,  29  Wis.  454;  Garrison  v.  City  of 
Chicago,  7  Biss.  480;  Illinois,  etc..  Canal  Co.  v.  St.  Louis,  2 
Dill.  70;  City  of  Brenham  v.  Brenham  Water  Co,,  67  Tex. 
542 ;  Richmond  County  Gas- Light  Co.  v.  Middletown,  59  N. 
Y.  228;  Davenport  v.  Kleinschmidt,  6  Mont.  502;  Mead- 
ville  Fuel  Gas  Co.  v.  Meadville  Natui^al  Gas  Co.,  3  Cent. 
Rep.  921;  2  Dillon  Munic.  Corp.  (3cl'ed.),  section  693. 

We  conclude,  without  hesitation,  th«'it  the  town  of  Eiwood 
has  no  right  to  an  injunction  upon  the  ground  that  its  board 
of  trustees  has  assumed  to  confer  upon  the  Eiwood  Natural 
Gas  and  Oil  Company  the  exclusive  right  to  use  the  high- 
ways of  the  town.  If,  therefore,  the  complaint  can  be  sus- 
tained at  all,  it  must  be  upon  the  ground  that  the  Citizens' 
Gas  and  Mining  Company  is  attempting  to  excavate  trenches 
and  lay  pipes  in  the  streets  and  alleys  of  the  town,  without 
the  license  of  the  municipal  authorities.  On  this  ground 
the  complaint  may  be  upheld. 

The  presumption  is,  until  the  contrary  appears^  that  the 
corporate  officers  have  done  their  duty.  They  are  sworn 
public  officers,  and  their  acts  are  presumed  to  be  rightful 
until  the  contrary  is  shown.  It  must,  therefore,  be  assumed 
that  they  have  done  their  duty,  unless  the  fact  that  they 
have  granted  an  exclusive  privilege,  and  are  endeavoring  to 
protect  the  corporation  to  whom  it  was  granted  in  the  exer- 
cise of  that  privilege,  countervails  the  presumption  in  their 
favor.  This  fact  does  overthrow  this  presumption;  for  it  ap- 
pears that  they  have  violated  the  law  and  have  invoked  the 
aid  of  the  courts  to  secure  to  the  corporation,  illegally 
favored,  the  fruits  of  their  unlawful  act.  But,  although  the 
presumption  is  overthrown,  we  do  not  think  that  the 
Citizens'    Gas   and  Mining   Company    has  a  right   tp    use 
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the  streets  of  the  town  without  the  license  of  its  (»fficers, 
granted  in  the  mode  prescribed  by  the  law  of  the  land.  The 
town  officers,  although  they  have  violated  the  law,  have  not 
lost  their  authority  over  the  corporate  higliways.  That  au- 
thority is  one  which  they  can  neither  delegate  nor  surrender. 
They  must  exercise  it,  and  exercise  it  in  a  lawful  mode.  We 
conclude  that,  although  the  town  officers  have  violated  the 
law,  the  Citizens'  Gas  and  Mining  Company  can  not  take 
advantage  of  the  wrong  of  the  corporate  officers  and  use  the 
streets  without  their  license.  The  control  of  the  streets  re- 
mains in  the  municipal  authorities,  notwithstanding  their 
violation  of  law^  and  no  one  can  dig  trenches  and  lay  pipes 
in  those  streets  without  the  permission  of  the  proper  officers. 
Gonimonwealth  v.  Cent.  Passenger  Railway,  52  Pa.  St.  506; 
Jersey  City  Gaslight  Co.  v.  Consumers*  Gas  Co.,  4  Cent.  Rep. 
330;  2  Dillon  Munic.  Corp.,  section  680. 

We  do  not  hold  that  a  municipal  corporation  may  arbi- 
trarily exclude  some  gas  corporations  and  suffer  others  to 
occupy  its  streets,  but  we  do  hold  that  no  corporation  can,  at 
its  own  pleasure,  enter  and  occupy  the  streets  of  a  town  or 
city.  Within  reasonable  limits,  the  municipal  officers  have 
authority  to  regulate,  by  general  ordinances,  the  use  and  oc- 
cupancy of  its  streets.  The  power  over  streets  vested  by 
our  statutes  in  municipal  corporations  is  very  broad  and  com- 
prehensive. Language  of  wider  sweep  than  that  employed 
by  the  Legislature  in  conferring  authority  over  streets  and 
alleys  upon  our  towns  and  citit^s  could  hardly  be  chosen,  and 
within  the  extensive  power  conferred  is  included  the  authority 
to  regulate  in  a  legitimate  mode  the  use  and  occupancy  of 
corporate  highways  by  natural  gas  companies.  Wood  v. 
Mears,  12  Ind.  515  (74  Am.  Dec.  222);  2  Dillon  Munic. 
Corp.  (3d  ed.),  section  680. 

The  latest  legislative  expression,  found  in  the  act  of  1887, 
is,  of  itself,  sufficient  to  vest  this  authority  in  the  municipal 
corporations  of  the  State.  That  act  provides  :  "  That  the 
boards  of  trustees  of  towns,  and  the  common    councils  of 
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cities,  in  this  State,  shall  have  power  to  provide  by  ordinance, 
reasonable  regulations  for  the  safe  supply,  distribution  and 
consumption  of  natural  gas  within  the  respective  limits  of 
such  towns  and  cities,  and  to  require  persons  or  companies  to 
whom  the  privilege  of  using  the  streets  and  alleys  of  such 
towns  and  cities  is  granted  for  the  supply  and  distribution 
of  such  gas  to  pay  a  reasonable  license  for  such  franchise  and 
privilege.''     Acts  of  1887,  p.  36. 

The  fact  that  the  town  authorities  assumed  to  grant  the 
Elwood  Natural  Gas  and  Oil  Comi^any  the  exclusive  privi- 
lege to  use  its  streets  and  alleys  does  not  aid  the  complaint. 
The  town  is  not  embarrassed  by  that  grant,  for  it  is  void.  It 
is  void  because  the  general  rule  of  law  denies  to  municipal 
corporations  the  power  to  create  monopolies.  It  is  void,  be- 
cause the  act  of  1887  clearly  requires  that  a  general  ordi- 
nance shall  be  passed  giving,  upon  equal  terms,  substantially 
the  same  priivileges  to  all  companies.  The  law  intends  that 
there  shall  be  free  competition,  with  the  competing  companies 
placed,  by  a  general  ordinance,  upon  the  same  level,  as  nearly 
as  practicable.  The  word  "  ordinance  "  is  a  term  of  settled 
meaning.  It  means  a  local  law,  prescribing  a  general  and 
permanent  rule.  Blanehard  v.  Bisaell,  11  Ohio  St.  96;  State 
v.  Lee,  4  Crim.  L.  Mag.  79,  81 ;  1  Dillon  Munic.  Corp.  (3d 
ed.),  section  307. 

As  the  board  of  trustees  of  the  town  of  Elwood  derives 
its  powers  from  a  statute,  the  Elwood  Natural  Gas  and  Oil 
Company  was  bound  to  take  notice  of  them,  and,  conse- 
quently, bound  to  know  that  the  trustees  had  no  authority 
to  grant  a  special  privilege,  and  that  the  grant  of  an  exclu- 
sive privilege  was  utterly  void.  Johnson  v.  Common  Council^ 
etc,  16  Ind.  227;  Newman  v.  Sylvester,  42  Ind.  106;  Madi- 
son Tp.  V.  Dunkle,  ante,  p.  262,  and  cases  cited;  Daly  v. 
San  Francisco,  72  Cal.  154. 

If  the  trustees  constituted  the  town  it  may  be  that  thi.s 
suit  could  not  be  maintained,  for  the  courts  probably  would 
not  aid  them  in  their  effort  to  protect  their  illegal  grant;  but 
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they  do  not  constitute  the  town  ;  that  is  composed  of  the  in- 
liabitants  of  the  locality.  Sirosser  v.  Oity  of  Fort  Wayne^ 
100  Ind.  443  (449) ;  Baumgariner  v.  Hasty,  100  Ind.  575, 
585  (50  Am.  R.  830)  ;  City  of  Valparaiso  v.  Gardner^  97 
Ind.  1  (49  Am.  R.  416),  and  cases  cited. 

The  trustees  n^present  the  corporation,  but  they  are  not 
the  corporation.  Grant  Corporations,  357.  They  are  clothed 
with  local  and  limited  powers  of  sovereignty,  and  these 
powers  they  can  neither  barter  away  nor  surrender.  Cooley 
Const.  Lim.  207,  208 ;  1  Dillon  Munic.  Corp.  (3d  ed.),  sec- 
tion 97. 

« 

As  the  representatives  of  the  public  corporation,  they  may 
invoke  the  aid  of  the  courts  of  justice  to  protect  its  riglits, 
although  they  have  themselves  failed  in  their  duty.  It  is  not 
to  protect  them  that  the  courts  interfere,  but  to  protect  the 
rights  of  the  corporation  they  represent. 

What  we  have  said  disposes  of  all  the  questions  presented 
on  the  ruling  denying  a  new  trial  except  one,  and  to  that  we 
now  address  our  discussion. 

The  Citizens'  Gas  and  MiHing  Company,  as  the  evidence 
shows,  presented  a  petition  to  the  board  of  trustees  on  the 
15th  day  of  August,  1887,  representing  that  it  was  the  owner 
of  a  natural  gas  well  in  the  town;  that  it  was  desirous  of 
supplying  natural  gas  for  fuel  and  light  to  its  stockholders 
and  other  citizens ;  that,  in  order  to  do  so,  it  was  necessary 
to  lay  pipes  in  the  streets  and  alleys  of  the  town,  and  that  it 
would  furnish  such  bond  as  might  be  required  to  protect  the 
town  from  loss.  The  petition  prayed  that  the  privilege  of 
using  the  streets  be  granted  the  petitioner.  The  board  of 
trustees  refused  to  consider  the  petition. 

The  act  of  1887  does  not,  a.^  we  have  said,  vest  in  the  of- 
ficers of  municipal  corporations  the  authority  to  arbitrarily 
admit  one  company  and  exclude  another ;  on  the  contrary, 
as  we  have  seen,  that  act,  in  harmony  with  the  general  rule 
of  the  common  law,  makes  it  the  duty  of  the  corporate 
Vol.  114.— 22  « 
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authorities  to  enact  a  general  ordinance  allowing  all  com- 
panies to  use  its  streets,  as  nearly  as  practicable,  upon  equal 
terms  and  conditions.  It  forbids  the  grant  of  special  privi- 
leges, by  special  contract  or  license,  to  any  company.  We 
very  much  doubt,  as  we  have  already  indicated,  whether  the 
L(^gislature  could,  even  if  it  so  desired,  grant,  exclusive 
special  privileges  to  any  corporation;  but  we  have  no  such 
question  before  us,  for  it  is  very  clear  to  our  minds  that  the 
Ij<»gi.slature  did  not  intend  to  authorize  municipal  corpora- 
tions to  make  special  grants.  It  would  hardly  be  contended 
that  even  the  Legislature  could  confer  upon  any  corporation 
a  special  privilege  to  supply  a  town  or  city  with  coal  or  wood  ; 
and  it  is  not  easy  to  perceive  why  the  same  principle  does  not 
apply  to  natural  gas.  Less  common  than  coal  or  wood,  it  is, 
nevertheless,  a  fuel.  Our  judgment  is,  that,  under  the  rules 
of  the  common  law,  as  well  as  under  the  provisions  of  our 
statute,  the  subject  of  supplying  towns  and  cities  with  natural 
gas  must  be  regulated  by  a  general  ordinance,  and  that  the 
ordinance  must  not  unfairly  discriminate  between  competing 
companies.  The  ordinance  must  be  general  in  its  nature  and 
impartial  in  its  operation.  Graffty  v.  City  of  Rushville,  107 
Ind.  502  ;  White  v.  Mayor,  2  Swan  (Tenn.),  '364  ;  City  of 
Chicago  v.  Riimpff,  45  111.  90;  Tugman  v.  City  of  Chicago, 
78  111.  405 ;  Ex  Parte  Frank,  52  Cal.  606 ;  1  Dillon  Munic. 
Corp.  322. 

The  result  of  the  principles  we  have  stated  is,  that  the 
Elwood  Natural  Gas  and  Oil  Company  is.not  rightfully  using 
the  streets  of  the  town,  because  it  claims  under  an  illegal 
special  grant.  It  does  not,  however,  follow  from  this  con- 
clusion that  the  trial  court  erred  in  denying  the  motion  for 
a  new  trial.  The  same  principles  operate,  to  a  great  extent, 
against  the  Citizens'  Company  as  those  invoked  against  the 
Elwood  Company,  for  it  demanded  a  special  grant,  although 
it  did  not  demand  an  exclusive  one.  If  the  trustees  have  no 
power  to  make  a  special  grant,  then  there  was  no  wrong  in 
denying  the  petition  of  the  Citizens'  Company,  since  neither 
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of  the  companies  had  a  right  to  enter  the  town  under  a  spe- 
cial license  or  grant. 

If  the  Citizens'  Company  had  asked  for  the  enactment  of  a 
general  ordinance,  and  had  by  an  appropriate  proceeding 
sought  to  compel  the  trustees  to  do  their  duty,  a  very  differ- 
ent question  would  be  presented,  but  it  did  not  ask  that;  on 
the  contrary,  it  asked  a  special  license,  which  the  trustees 
had  no  power  to  grant,  since  their  power  must  be  exercised 
by  a  general  ordinance.  What  we  here  decide  on  this  point, 
and  all  that  it  is  now  proper  for  us  to  decide,  is,  that  the 
mere  refusal  of  the  town  trustees  to  grant  the  Citizens'  Gas 
and  Mining  Company  a  special  privilege  to  occupy  the  high- 
ways of  the  town  did  not  authorize  that  company  to  enter  the 
town  and  dig  trenches  in  the  streets  for  the  purpose  of  lay- 
ing down  gas-pipes.  There  is,  it  may  perhaps  be  conceded, 
a  remedy  for  the  wrong  of  the  town  officers,  but  it  is  neither 
necessary  nor  proper  for  us  to  decide  what  that  remedy  is, 
nor  who  must  invoke  the  aid  of  the  courts;  it  is  enough  for 
us  to  decide,  as  we  do,  that,  although  the  town  officers  have 
violated  the  law  in  assuming  to  grant  the  El  wood  Natural 
Gas  and  Oil  Company  an  exclusive  right,  yet  that  wrong 
will  not  authorize  the  Citizens'  Company  to  use  and  occupy 
the  streets  of  the  town  without  some  general  by-law  or  or- 
dinance authorizing  and  regulating  that  use  and  occupancy. 

Judgment  affirmed. 

Filed  April  12, 1888. 
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No.  13,130. 

The  McCormick  Harvesting  Machine  Company  v. 

Gray. 

Supreme  Court. — Aasignment  of  Enor,^Svfficiency  of  Pleadings,— Where  vrn 
assignment  of  error  questions  the  sufficiency  of  a  pleading,  consisting 
of  two  paragraphs,  as  an  entirety,  such  assignment  fails  if  either  para- 
graph is  good. 

Verdict. —  Venire  de  Novo. — Where  the  verdict  is  not  defective  or  uncer- 
tain, and  does  not  find  less  than  the  whole  matter  put  in  issue,  or  fail  to 
assess  damages,  a  venire  de  novo  will  not  be  granted. 

Bill  of  Exceptions. — Certificate  of  Judge — Effect  of. — Long-Hand  Manu- 
script nf  PJridence. — When  a  bill  of  exceptions,  incorporating  the  long- 
hand manuscript  of  the  evidence,  as  prepared  by  the  official  stenographer, 
is  presented  to  the  judge,  who  approves  and  signs  it,  he  thereby  adopts 
and  certifies  every  material  statement  in  the  bill  which  precedes  his  sig- 
nature. Lyon  V.  Daviftj  111  Ind.  384,  modified  to  the  extent  of  seeming 
conflict. 

New  Trial. — Causes  for. — Excessive  Damages. — The  fourth  cause  for  a  new 
trial  under  section  559,  R.  S.  1881,  viz., ''  excessive  damages,"  is  proper 
only  in  cases  of  torts. 

Evidence. — Copies  of  Lost  Instruments. — To  authorize  the  admission  in  evi- 
dence of  a  copy  of  a  written  instrument,  it  is  only  necessary  to  prove 
the  loss  of  the  original  by  a  fair  preponderance  of  the  evidence. 

From  the  Pulaski  Circuit  Court. 

N.  L,  Agnew  and  B,  Borders^  for  appellant. 

S.  T.  McConnell  and  Z).  B.  MeConnell,  for  appellee. 

HowK,  J. — This  cause  is  now  before  this  court  for  the 
second  time.  On  the  former  appeal  herein  the  opinion  and 
judgment  of  this  court  are  reported  under  the  title  of  3/c- 
Comiick,  etc.,  Cb.  v.  Gray,  100  Ind.  285. 

Appellant  is  the  plaintiff,  and  sued  appellee,  Gray,  as  de- 
fondant,  upon  two  promissory  notes  executed  by  him  to 
plaintiff  on  June  30th,  1881.  Defendant  answered  solely  by 
counter-claim,  in  two  paragraphs,  wherein,  admitting  the  ex- 
ecution of  the  notes  in  suit  and  that  they  were  past  due  and 
unpaid,  he  averred  that  they  and  another  note,  of  like  tenor 
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and  eflect,  were  given  in  payment  for  a  McCormick  harvester 
and  twine-binder,  purchased  by  him  of  plaintiff;  that  at  the 
time  of  such  purchase^  and  of  the  execution  of  said  notes, 
plaintiff  executed  to  defendant  a  warranty,  partly  printed 
and  partly  written,  which  was  set  out,  whereby  such  machine 
was  "  warranted  to  be  well  made,  of  good  material,  and  durable 
with  care;"  and  it  was  agreed  that,  "  if,  upon  one  day's  trial, 
the  machine  should  not  work  well,  the  purchaser  shall  give 
immediate  notice  to  said  McCormick  Harvesting  Machine 
Company,  or  their  agent,  and  allow  time  to  send  a  person  to 
put  it  in  order.  If  it  can  not  then  be  made  to  work  well 
the  purchaser  shall  return  it  at  once  to  the  agent  of  whom 
he  received  it,  and  all  notes  and  cash  received  in  settlement 
will  be  refunded." 

Defendant  then  alleged  at  great  length,  and  with  much 
particularity  and  detail,  the  facts  which  showed,  as  he  claimed, 
a  complete  and  absolute  breach  on  the  part  of  plaintiff  of 
the  foregoing  warranty  and  agreement,  and  demanded  dam- 
ages on  account  thereof  in  his  counter-claim. 

Plaintiff ^s  demurrers  to  defendant's  counter-claim  were 
overruled  by  the  court  below,  and  these  rulings  were  assigned 
here  as  errors  on  the  former  appeal  herein ;  and  it  was  then 
held  upon  full  consideration  tliat  the  counter-claim  was  suf- 
ficient to  withstand  the  demurrers  thereto.  On  that  appeal 
the  judgment  below  in  defendant's  favor  was  reversed  for  an 
error  of  law  occurring  at  the  trial,  and  the  cause  was  re- 
manded for  a  new  trial. 

After  the  cause  was  returned  to  the  court  below,  it  is  shown 
by  the  record  now  before  us  that  the  pleadings  in  the  case 
prior  to  the  former  appeal  were  not  amended  by  either  party, 
and.  of  course,  no  change  was  made  in  the  issues  for  trial. 
The  cause  was  then  tried  by  a  jury,  who  returned  into  court 
their  verdict,  signed  by  their  foreman,  as  follows  :  "  We,  the 
jury,  find  for  the  defendant,  Thomas  Gray,  and  assess  his 
damages  upon  his  counter-claim  at  one  hundred  and  twenty- 
seven  dollars."     Over  plaintiff's  motions  for  a  venire  de  yiovOy 
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for  a  new  trial  and  in  arrest,  the  court  rendered  judgment  in 
defendant^s  favor  for  the  damages  assessed  by  the  jury  and 
his  costs  heroin  expended. 

On  this  appeal,  plaintiff  has  assigned  the  following  errors: 

1.  The  first  and  second  paragraphs  of  defendant's  coun- 
ter-claim are  neither  of  them  sufficient  to  constitute  a  cause 
of  action.  » 

2.  The  court  below  erred  in  overruling  plaintiff's  motion 
for  a  venire  de  novo. 

3.  The  court  erred  in  overruling  his  motion  for  a  new 
trial. 

4.  The  court  erred  in  overruling  his  motion  in  arrest  of 
judgment. 

The  Jirst  and  fourth  of  these  alleged  errors  may  be  properly 
considered  together,  as  they  were  alike  intended  to  call  in  ques- 
tion the  suflBciency  of  defendant's  counter-claim,  after  trial 
and  verdict  thereon.  Each  of  these  errors  assails  the  coun- 
ter-claim, as  an  entirety,  and  not  the  several  paragraphs 
thereof;  and  if  either  one  of  the  two  paragraphs  states  facts 
sufficient  to  constitute  a  cause  of  action,  it  will  repel  the 
errors  assigned  and  render  them  unavailing,  however  bad 
the  other  paragraph  might  seem  to  be.  On  the  former  appeal 
herein,  we  held  that  the  first  paragraph  of  defendant's  coun- 
ter-claim stated  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  decision,  even  if  it  were  erroneous,  and  it  was  not, 
we  think,  is  the  law  of  this  case.  When  the  Supreme  Court 
decides  a  case,  the  questions  decided  are  irreversibly  settled 
betwxHMi  the  parties  in  all  subsequent  stages  of  the  action. 
Hawley  v.  Smith,  45  Ind.  183;  Board,  etc.,  v.  Indianapolis, 
etc,  R.  W.  Go,,  89  Ind.  101;  Davis  v.  Kntg,  95  Ind.  1; 
Forgerson  v.  Smith,  104  Ind.  24G;  Pittsburgh,  etc,  R.  W,  Co. 
V.  Hixon,  110  Ind.  225. 

We  must  hold,  therefore,  under  the  law  as  we  have  stated 
it,  that  the  first  and  fourth  errors  assigned  by  plaintiff,  in  the 
case  under  consideration,  are  not  available  for  the  reversal 
of  the  judgment  below. 


NOVEMBER  TERM,  1887.  343 


The  McCormick  Harvesting  Machine  Corapnny  v.  Gray. 

It  is  claimed,  on  behalf  of  plaintifiP,  that  the  court  below 
orred  in  overruling  its  motion  for  a  venire  de  novo,  "A 
-venire  de  novo  is  grantable  when  the  verdict,  whether  general 
or  special,  is  imperfect,  by  reason  of  some  uncertainty  or 
ambiguity,  or  by  finding  less  than  the  wliole  matter  put  in 
issue,  or  by  not  assessing  damages."  2  Tidd  Pr.  922;  Ride- 
nour  V.  Miller,  83  Ind.  208;  Bunnell  v.  Bunnell^  dS  Ind. 
595 ;  Pittsbnrghy  etc,  R,  W,  Co.  v.  Hixon,  supra. 

We  fail  to  see,  however,  and  pUiintiff'^s  counsel  have  failed 
to  show  us,  that  the  general  verdict  of  the  junpy  for  the  de- 
fendant, in  the  case  at  bar,  is  defective  or  imperfect  in  any 
particular,  or  that  there  is  any  uncertainty  or  ambigiiity 
therein,  or  that  it  finds  less  than  the  whole  matter  put  in 
issue  or  does  not  assess  damages.  The  court  did  not  err,  we 
think,  in  overruling  plaintiff's  motion  for  a  venire  de  novo. 

Finally,  it  is  insisted  on  behalf  of  the  plaintiff  that  the 
court  below  clearly  erred  in  overruling  its  motion  for  a  new 
trial  herein.  In  a  supplemental  brief  recently  filed  by  defend- 
ant's learned  counsel,  the  point  is  made,  and  pressed  with  much 
earnestness,  that  the  questions  arising  under  the  alleged  error 
ot'  the  court,  in  overruling  the  motion  for  a  new  trial,  can 
not  be  considered  here,  because,  they  say,  that  the  bill  of 
exceptions  appearing  in  the  record  fails  to  show  that  it  con- 
tains all  the  evidence  given  in  the  cause.  The  original  long- 
hand manuscript  of  the  evidence,  made  by  the  oflScial  re- 
porter of  the  court  from  his  short-hand  notes  of  the  testimony 
taken  at  the  trial,  was  duly  incorporated  in  a  proper  bill  Of 
exceptions,  and,  as  so  incorporated,  at  plaintiff's  request,  was 
certified  by  the  clerk  below  to  this  court  as  a  part  of  the 
record  on  this  appeal.  At  the  close  of  the  original  long- 
hand manuscript  of  the  evidence  is  the  phrase:  **This  was 
all  the  evidence  given  in  the  cause."  This  is  followed  im- 
mediately by  the  certificate  of  the  official  stenographer,  and 
immediately  following  this  certificate  is  the  statement,  evi- 
dently prepared  by  the  stenographer,  namely :  '^And  the 
plaintiff  now  here  tenders  this,  his  bill  of  exceptions  No.  1, 
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and  prays  that  the  same  may  be  signed^  sealed  and  made  a 
part  of  the  record  in  this  cause,  which  is  accordingly  done 
this  8th  day  of  April,  1886.'*  This  statement  is  subscribed 
by  the  judge  who  presided  at  the  trial  of  this  cause. 

Defendant's  counsel  claim  that  the  bill  of  exceptions  No. 
1  (prepared  as  we  have  stated),  "  failing  to  contain  a  certifi- 
cate of  the  judge  that  the  long-hand  manuscript  contains  all 
the  evidence  given  in  the  cause,  the  evidence  is  not  in  the 
record  for  any  purpose  on  this  appeal."  This  point  is  not 
well  made,  we  think,  and  ought  not  to  be  sustained.  Whea 
the  bill  of  exceptions  incorporating  the  long-hand  manu- 
script of  the  evidence  is  prepared,  as  was  "  bill  of  excep- 
tions  No.  1  ^'  in  the  cause  now  before  us,  and  is  presented  as 
prepared  to  the  judge  of  the  proper  court  for  his  approval 
and  signature,  we  are  of  opinion  that  if  such  judge  signs  such 
oill  he  thereby  adopts  and  certifies  every  material  statement 
in  the  bill  which  precedes  his  signature.  Upon  the  point  so 
made  by  defendant's  counsel,  they  cite  and  rely  upon  the 
cases  of  Marshall  v.  State,  ex  reL,  107  Ind.  173,  Wagoner  v. 
Wihcyti,  108  Ind.  210,  and  Lyon  v.  Dam,  111  Ind.  384.  The 
first  two  of  the  cases  cited  do  not  allude  even  to  the  point 
made  by  counsel. 

A  very  careful  examination  of  the  opinion  of  the  court  in 
the  case  last  cited  has  convinced  us  that  there  is  nothing  said 
in  that  case  necessary  to  the  decision  of  any  question  there 
decided,  which  lends  the  slightest  support  to  the  position  of 
counsel ;  and  if  there  be  anything  said  in  such  opinion,  in  seem- 
ing conflict  with  what  is  here  decided,  in  the  case  last  cited,  it 
must  be  regarded  as  modified  in  accordance  with  this  opinion. 

We  think,  from  oUr  examination  of  bill  of  exceptions  No. 
l.that  the  evidence  contained  therein  fairlv  sustained  the 
verdict  of  the  jury  on  every  material  point.  As  we  read  the 
evidence,  it  tended  strongly  to  prove  that  the  machine  pur- 
chased bv  defendant,  and  for  which  the  notes  in  suit  were 
given,  was  not  such  a  machine  as  plaintiff  agreed  and  war- 
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ranted  that  it  should  be,  that  it  could  not  be  made  to  work 
well  or  do  good  work,  and  was  comparatively  worthless. 

There  was  sonie  conflict  in  the  evidence,  but  the  credi- 
bility of  the  different  witnesses,  and  the  weight  to  be  given 
to  the  testimony  of  each  witness,  were  matters  for  the  con- 
sideration and  determination  of  the  jury  as  the  triers  of  the 
facts,  and  of  the  learned  judge  who  presided  at  the  trial. 
There  being  no  absolute  failure  of  evidence  on  any  material 
{K>int,  and  the  verdict  having  been  sanctioned  and  approved 
by  the  trial  court,  it  can  not  be  disturbed  here  on  what  might 
seem  to  be  the  weight  of  the  evidence.  This  is  settled  by  an 
unbroken  line  of  our  decisions.  Fort  Wayne,  etc,,  R.  R,  Co, 
v.  Huaselman,  65  Ind.  73 ;  Cornelim  v.  Coxighlin,  86  Ind.  461 ; 
Allyn  V.  Allyn,  108  Ind.  327;  Kopelke  v.  Kopeike,  112  Ind. 
435. 

It  is  claimed  by  plaintiff's  counsel  that  the  jury  erred  in 
their  assessment  of  the  amount  of  defendant's  recovery.  De- 
fendant's counter-claim  was  founded  upon  plaintiff's  contract 
of  warranty. 

In  its  motion  for  a  new  trial  plaintiff  assigned  the  fourth 
statutory  cause,  namely,  "  excessive  damages,"  and  not  the- 
Jiflh  statutory  cause,  namely,  "  Error  in  the  assessment  of  the 
amount  of  recovery,  whether  too  large  or  too  small,  where 
the  action  is  upon  a  contract,"  etc.  Section  559,  R.  S.  1881. 
The  fourth  statutory  cause  for  a  new  trial  "  is  proper  only  in 
cases  of  torts."  Lake  Erie,  etc,  R.  W,  Co.  v.  Acres,  108  Ind. 
548;  Thomas  \.  Merry,  113  Ind.  83;  Clark  Civil  Township 
V.  Brookshire,  post,  p.  437. 

It  is  clear,  therefore,  that  the  amount  of  defendant's  re- 
covery upon  his  counter-claim  was  not  called  in  question  in 
the  court  below  by  plaintiff's  motion  for  a  new  trial,  nor  is 
it  questioned  here  by  the  error  assigned  upon  the  overruling 
of  such  motion. 

Plaintiff's  counsel  also  insist  that  the  trial  court  erred  in 
admitting  in  evidence  copies  of  plaintiff's  warranty  and 
agreement,  described  in  the  counter-claim,  upon  the  ground 


346  SUPREME  COURT  OF  INDIANA, 

The  McCormick  Harvesting  Machine  Company  v.  Graj. 

that  the  absence  of  the  original  instruments  had  not  been 
sufReienlly  accounted  for.  It  was  admitted  that  the  copies 
offered  in  evidence  were  true  and  correct  copies  of  the  original 
instruments ;  and  it  was  shown  by  the  preliminary  proofs 
that  tjie  originals  were  introduced  in  evidence  on  the  first 
trial  of  the  cause,  when  defendant  recovered  the  judgment 
from  which  plaintiff  prosecuted  its  former  appeal  to  this 
court;  that  in  preparing  plaintiff's  bill  of  exceptions  for  that 
alppeal,  the  original  warranty  and  agreement  were  used  and 
were  then  placed  in  the  hands  of  plaintiff  ^s  leading  attorney 
in  this  case;  and  that,  on  the  last  trial  of  this  cause,  plain- 
tiff and  its  counsel  failed  to  produce  the  original  instru- 
ments or  to  account  for  their  non-production.  Upon  these 
proofs  it  is  simply  fair  to  plaintiff  and  its  counsel  to  hold, as 
we  do,  that  it  was  shown  thereby  that  the  original  instru- 
ments had  been  lost  by  them,  and,  therefore,  could  not  be 
produced  and  put  in  evidence  by  defendant.  The  loss  of  the 
original  warranty  and  agreement,  like  any  other  fact,  was  to 
be  proved  by  a  fair  preponderance  of  the  evidence,  and  this 
was  doiK\  MilUkan  v.  StatCy  ex  reL,  70  Ind.  310;  Johnston 
Harvester  Co.  v.  Bartleyj  94  Ind.  131 ;  McComas  v.  Hacta, 
107  Ind.  512. 

The  court  did  not  err,  we  think,  in  admitting  true  and 
correct  copies  of  such  original  instruments  in  evidence. 

The  motion  for  a  new  trial  was  correctly  overruled. 

After  a  careful  examination  of  the  record  of  this  cause^ 
and  upon  full  consideration  of  all  the  matters  complained  of 
here  by  plaintiff's  learned  counsel  in  their  able  and  exhaust- 
ive brief,  we  have  found  no  error  in  the  case  now  before  us 
which  authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  17,  1888. 
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No.  18,173. 

The  State,  ex  rel.  Dair,  Trustee,  r.  Roudebusu  et  al. 

Trust  and  Trustee. — Bond. — Jurisdiciion. — Conversion. — A  widow  had  a 
life  estate  in  one-third  of  a  tract  of  land.  In  partition  proceedings  the 
land  was  sold  by  a  commissioner,  and,  by  agreement  of  the  parties,  L. 
was  appointed  trustee  and  received  the  widow's  share  of  the  proceeds 
from  the  commissioner  and  executed  a  bond  payable  to  the  State,  con-, 
ditioned  that  he  should  pay  to  her  the  income  of  the  ii^oney,  and  upon 
her  death  pay  the  principal  to  the  fee-holders.  The  bond  was  approved 
by  the  circuit  court,  and,  with  the  consent  of  the  parties,  was  entered  of 
record.  L.  converted  the  money.  Action  upon  the  bond  by  his  suc- 
cessor in  the  trust. 

Heldj  that  the  trust  was  within  the  jurisdiction  of  the  court,  and  that  it 
had  authority  to  approve  the  bond,  which  iti  a  valid  obligation. 

From  the  Dearborn  Circuit  Court. 

J.  K.  Thompson  J  for  appellant. 

N,  S.  Gioan,  W.  X.  Hauck  and  R.  E,  Slater,  for  appellees. 

Elliott,  J. — The  eom plaint  of  the  appellant  alletres  that 
the  appellees  executed  a  bond  payable  to  the  Slate  of  In- 
diana in  the  penal  sum  of  seven  thousand  dollars,  condi- 
tioned as  follows:  "The  condition  of  the  above  obligation 
is,  that  the  above  bound  Solomon  Longnecker  has  been  by 
an  order  of  the  Dearborn  Circuit  Court,  made  at  its  Septem- 
ber term,  1876,  appointed  trustee  for  Louisa  B.  Dair  in  the 
suit  of  the  said  Louisa  B.  Dair  against  William  Dair  and 
others  for  partition.  That  the  said  Louisa  B.  Dair  being  the 
widow  of  James  Dair,  deceased,  and  by  him  having  no  child 
living,  and  the  said  James  Dair  having  left  children  by  a 
former  wife,  and  the  said  Louisa  B.  Dair  being  only  entitled 
to  a  life  estate  in  the  real  estate  of  her  said  husband,  and  the 
real  estate  asked  to  be  partitioned,  in  the  above  named  suit, 
being  found  not  susceptible  of  division  among  the  heirs  and 
owners  thereof,  was  ordered  by  the  court  to  be  sold,  and 
that  Samuel  Z.  Bracken  ridge  was  appointed  commissioner 
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to  sell  said  real  estate,  and  by  virtue  of  said  appointment  he 
did  sell  said  real  estate  for  the  sum  of  ten  thousand  dollars^ 
one-third  of  which,  after  deducting  the  expense  and  cost  of 
selling  the  same,  belongs  to  the  said  Louisa  B.  Dair  during 
her  natural  life,  and  in  order  that  she  may  enjoy  the  income 
thereof,  and  to  secure  the  principal  to  the  heirs  of  the  said 
James  Dair,  deceased,  at  her  death,  the  above  named  Samuel 
Longnecker  was  appointed  trustee  of  the  said  Louisa  B. 
Dair.  Now,  therefore,  if  the  above  bound  Samuel  Long- 
necker shall  well  and  truly  discharge  the  duties  of  his  said 
trust  and  pay  to  the  said  Louisa  B.  Dair  the  income  of  said 
money  that  may  come  into  his  hands  by  virtue  of  said  trust, 
and,  at  her  death,  the  principal  to  the  heirs  of  said  James 
Dair,  deceased,  then  this  obligation  to  be  void,  else  in  full 
force  and  eflFect  in  law/'  It  is  also  alleged  that  the  bond 
was  approved  by  the  court,  that  the  court  had  jurisdiction 
of  the  partition  suit  mentioned  in  the  bond ;  that,  through 
its  commissioner,  it  had  sold  and  conveyed  the  land  of  the 
parties :  that  the  commissioner  then  had  the  proceeds  of  the 
sale  in  his  hands ;  that,  with  the  consent  of  the  parties,  their 
agreement  constituting  Longnecker  a  trustee  was  entered 
of  record  in  the  cause,  and  that  Longnecker  by  agreement 
of  the  parties  received  the  money  as  their  trustee;  that 
Longnecker  wronirfully  converted  the  money  received  by 
him  as  trustee;  that  he  died  in  1885,  and  the  relator  was  ap- 
pointed his  siieccssDr. 

The  appellees  argue  that  the  action  can  not  be  maintained 
because  the  complaint  charges  that  Longnecker  received  the 
money  as  the  trustee  of  an  express  trust,  and  that,  as  there 
was  no  writing  creating  the  trust,  it  was  void.  In  support 
of  this  position  counsel  refer  us  to  section  2969,  R.  S.  1881. 
We  do  not  think  that  statute  has  anything  to  do  with  the 
case.  If  Longnecker  received  the  money  of  the  obligees  as 
their  trustee  he  can  not  make  it  his  own  by  means  of  the 
statute.  The  statute  has  not  the  remotest  bearing  upon  the 
question. 
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The  difficult  questioD  in  the  case  is  whether  there  was  any 
authority  to  take  the  bond.  Undoubtedly,  the  bond  would 
have  been  good  as  a  common  law  bond  if  it  had  been  made 
payable  to  a  natural  person  for  the  benefit  of  the  widow  and 
hell's  of  James  Dair,  deceased.  There  was  a  valid  consid- 
<?ration  of  the  bond,  namely,  the  appointment  of  Longnecker 
as  trustee  and  the  payment  to  him  under  the  agreement  of 
the  parties  of  the  procet^ds  of  the  salo  of  their  land  then  in 
the  hands  of  the  eoiniiMssioner,  by  whom  the  land  was  sold. 
The  parties  had  a  right  to  agree  who  should  be  the  trustee 
and  who  should  receive  the  monev.  Thev  did  agree  to  all 
this,  as  the  complaint  fully  shows.  The  bond  recites  that 
Longnecker  was  appointed  trustee,  and  the  complaint,  as  we 
have  said,  shows  that  this  was  done  by  agreement  of  the 
parties. 

It  may  be  that  there  were  irregularities  in  the  proceedings 
of  the  court,  but  if  it  possessed  jurisdiction  the  bond  is  not 
void.  We  agree  with  appellees'  counsel  that  a  bond  taken 
by  a  court  in  a  matter  over  which  it  has  no  jurisdiction  is  not 
valid ;  but  we  can  not  agree  that  there  was  no  jurisdiction 
of  the  trust  in  which  this  bond  was  given.  The  bond  was 
not  given  in  the  partition  suit,  but  was  executed  under  the 
agreement  of  th(.'  parties  to  enable  the  trustee  to  receive 'the 
money  realized  by  the  commissioner  from  the  sale  of  the 
land  and  then  in  his  hands.  It  was  not  an  agreement  affect- 
ing the  land  nor  the  partition  suit,  but  it  was  an  agreement 
constituting  I^ongnecker  a  trustee  to  receive  monry  at  the 
time  under  the  control  of  the  court.  The  agreement  was 
sanctioned  by  the  court  and  the  trustee's  bond  duly  approved. 
The  trust,  therefore,  came  within  the  jurisdiction  of  the  court. 
By  virtue  of  the  statute,  as  well  as  by  virtue  of  the  inherent 
chancery  powers  possessed  by  all  our  courts  of  general  su- 
perior jurisdiction,  the  circuit  court  had  jurisdiction  of  the 
trust.  This  has  been  expressly  decided,  and  the  decisions 
are  founded  on  solid  principle.  Coggeshall  v.  State,  ex  reLy 
112  Ind.  561  ;    Bates  v.  State,  ex  reL,  75  Ind.  463;     Tucker 
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V.  State,  ex  reLy  72  Iiid.  242  ;  Tfiiebaud  v.  Dufour,  54  Ind. 
320 ;  Potter  v.  States  ex  rcL,  23  Ind.  550. 

The  circuit  court  had  jurisdiction  to  give  eifect  to  the  ap- 
pointment of  Lougnecker  and  to  approve  his  bond.  It  also 
had  jurisdiction  to  ap{)oiut  the  relator  as  his  successor,  for  it 
is  a  fundamental  principle  of  equity  that  courts  will  not  per- 
mit a  trust  to  fail  for  want  of  a  trustee. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint.* 

Filed  April  13,  1888. 
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Caley  v.  Morgan. 

Judgment. — By  Confeaaion. — Presumptions. — Jurisdiction, — A  judgment  hy 
confession  to  be  valid  must  be  entered  in  a  court  which  has  jurisdiction 
to  render  the  same  judgment  in  a  contested  cause;  but  such  a  judgment 
is  supported  by  the  same  presumptions  which  sustain  other  judgments 
when  collaterally  questioned. 

Same. —When  a  party  submits  himself  to  the  jurisdiction  of  a  competent 
court  and  confesses  judgment,  and  the  court  enters  judgment  for  the 
amount  admitted  to  be  due,  it  will  be  presumed  that  all  the  preliminary 
steps  necessary  to  confer  jurisdiction  were  taken. 

Same. — Affidumt.—  Validity  of  Judgment  Between  Parties. — A  judgment  entered 
by  confession,  without  the  filing  of  an  affidavit  as  required  by  section 
588,  R.  S.  1881,  is  valid  as  between  the  parties,  and  only  void  as  to 
creditors. 

Same. — Assignment. — Power  of  Attorney. — Authority  to  assign  a  judgment 
may  be  conferred  by  a  power  of  attorney. 

Same. — Recording  Poicer  of  Attorney. — A  power  of  attorney  is  valid  as  be- 
tween the  parties,  and  for  all  ordinary  purposes,  without  being  recorded. 
The  recording  of  such  instrument  only  becomes  material  when  notice  to 
third  persons  is  necessary. 
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Same. —  When  Not  Kept  Alive.^Where  a  person,  under  a  legal  or  equitable 
obligation  to  do  so,  discharges  an  encumbrance,  he  can  not  have  sucli 
encumbrance  kept  alive  for  his  benefit  to  the  injury  of  another  adversely 
interested. 

8am£. — Estoppel. — iWerpcr.— The  purchaser  of  land  is  not  estopped  from 
buying  a  judgment  against  his  grantor,  existing  at  the  time  of  the  con- 
veyance, and  enforcing  it  against  land  afterwards  acquired  by  the  lat- 
ter, there  being  no  merger  of  the  lien  in  such  case. 

Same. —  Voidable  Execution. — Sale  Under. — Questions  as  to  the  right  of  a 
party  to  have  execution  upon  a  judgment,  and  as  to  what  property 
should  be  first  levied  upon,  can  not  be  raised  after  a  sale  has  been  reg- 
ularly made  under  the  execution. 

From  the  Huntington  Circuit  Court. 

£,  F.  Ibachy  J.  G.  Ibach  and  B,  M.  Cobb,  for  appellant. 
J.  B,  Kenner  and  /.  /.  Dillcy  for  appellee. 

NiBLACK,  J. — John  W.  Caley,  being  in  possession  of  a 
forty-acre  tract  of  land  in  Huntington  county  of  which  he 
claimed  to  be  the  owner,  brought  this  action  against  John 
Morgan,  who  asserted  title  to  the  same  land,  to  have  his 
title  quieted.  Morgan  filed  a  cross-complaint  stating  the 
facts  upon  which  he  relied  in  support  of  his  claim  of  title 
and  demanding  that  his  title  be  quieted. 

The  court  heard  the  evidence  and  made  a  special  finding 
of  the  facts,  which  may  be  briefly  stated  as  follows : 

That,  on  the  25th  day  of  September,  1872,  one  Canaan 
Ogle  was  the  owner  of  a  tract  of  land  described  in  the  com- 
plaint; that,  on  the  26th  day  of  October,  1872,  the  said  Ogle 
executed  a  mortgage  on  said  tract  of  land  to  one  Andrew 
Brandstrator  to  secure  the  payment  of  the  sum  of  $600,  pay- 
able six  years  and  three  months  after  said  25th  day  of  Sep- 
tember, 1872,  which  mortgage  was  duly  recorded  in  the 
proper  recorder'?  office ;  that,  on  the  7th  day  of  September, 
1876,  Ogle,  by  warranty  deed,  conveyed  the  same  tract  of 
land  to  Thomas  L.  Lucas,  which  deed  was  also  duly  re- 
corded;  that,  on  the  30th  day  of  October,  1876,  Lucas  con- 
veyed the  land  to  one  Andrew  J.  Kimmel ;  that,  on  the 
19th  day  of  March,  1879,  Kimmel  reconveyed  one  undivided 
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half  of  the  land  to  Lucas,  and  the  remaining  one  undivided 
half  was  by  the  same  conveyance  transferred  to  one  Eli 
Jones;  that,  on  the  27th  day  of  May,  1879,  Jones  conveyed 
his  interest  in  the  land  to  Lucas;  that,  on  the  15th  day  of 
April,  1876,  Lucas,  without  a  summons  being  issued  against 
or  sei:ved  upon  him,  appeared  in  the  Huntington  Circuit 
Court  and  confessed  judgment  against  himself  for  the  sum 
of  $917  in  favor  of  one  Milton  Hendrix,  for  which  amount 
that  court  rendered  judgment  accordingly ;  that  such  con- 
fession of  judgment  was  made  without  filing  with  the  court 
any  affidavit  that  the  amount  named  was  due  and  owing,  and 
that  such  confession  was  not  made  for  the  purpose  of  de- 
frauding the  creditors  of  the  said  Lucas;  that,  after  said 
judgment  was  entered,  Hendrix,  the  judgment  plaintiff,  by 
a  power  of  attorney,  constituted  Lambden  P.  Milligan  his 
attorney  in  fact  to  sell  and  assign  such  judgment  to  such 
person  and  upon  such  terms  as  he  might  see  fit;  that,  on  the 
7th  day  of  July,  1880,  the  said  Milligan,  as  such  attorney 
in  fact,  did  sell,  assign  and  transfer  such  judgment  to  John 
Morgan,  the  defendant ;  that  the  assignment  to  Morgan  was 
written  in  the  order-book  below  the  record  of  said  judg- 
ment, and  was  attested  by  the  clerk  of  the  court  in  which 
such  record  remained ;  that  said  power  of  attorney  was  never 
recorded  in  any  record  in  the  recorder's  office  of  Huntington 
county;  that,  on  the  30th  day  of  December,  1878,  one  John 
J.  Anson,  acting  as  the  administrator  of  the  estate  of  An- 
drew Brandstrator,  who  had  in  the  mean  time  died,  com- 
menced a  suit  in  the  Huntington  Circuit  Court  against  Ogle 
and  Lucas  to  foreclose  the  mortgage  executed  by  the  former 
.to  Brandstrator  ;  that,  at  the  March  term,  1879,  of  said  court, 
a  judgment  for  $836.30  and  a  decree  of  foreclosure  of  the 
mortgage  were  entered  against  Ogle  and  Lucas  by  default; 
that  neither  the  plaintiff  Caley  nor  the  defendant  Morgan 
was  made  a  party  to  such  foreclosure  proceedings ;  that,  on 
the  16th  day  of  April,  1879,  an  order  of  sale  was  issued  on 
the  judgment  and  decree  of  foreclosure  so  entered  against 
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Ogle  and  Lucas,  and  placed  in  the  hands  of  the  sheriff  of 
Huntington  county,  who  duly  advertised  the  land  described 
in  the  mortgage,  and  sold  the  same,  on  the  16th  day  of  May, 
1879,  to  one  David  Z.  Weaver  for  the  sum  of  $200,  which 
the  latter  paid  to-  the  sheriff,  and  for  which  he  received  a 
certificate  of  purchase  in  the  usual  form;  that,  on  the  16tli 
<lay  of  September,  1879,  Lucas-  sold  and  conveyed  the  land 
thus  bid  off  by  Weaver  to  the  plaintiff  Caley,  for  the  sum 
of  $600 ;  that  Caley  agreed  to  pay  to  Weaver  the  sum  of 
$200,  with  interest,  the  amount  represented  by  the  sheriff's 
certificate  of  sale,  and  the  taxes  which  had  accrued  on  said 
land  as  a  part  of  the  purchase-money ;  that,  on  the  15th  day 
of  May,  1880,  Caley  paid  to  the  clerk  of  the  Huntington 
Circuit  Court  the  sum  of  $223.30,  the  amount  necessary  to 
redeem,  and  for  the  purpose  of  redeeming,  the  land  from  the 
sheriff's  sale  to  ^Veaver;  that  Caley  went  immediately  into 
possession  of  the  land  under  his  deed  from  Lucas,  and  con- 
tinued in  such  possession  until  the  15th  day  of  April,  1885, 
during  which  time  he  received  the  rents  and  profits  arising 
therefrom  ;  that,  on  the  22d  day  of  October,  1881,  an  exe- 
cution, for  the  use  of  the  defendant  Morgan,  Was  issued 
against  Lucas  on  the  judgment  confessed  by  him  in  favor  of 
Hendrix  and  assigned  to  Morgan  as  stated ;  that,  by  virtue 
of  such  execution,  the  sheriff  of  Huntington  county  levied 
on  the  land  which  had  been  conveyed  bv  Lucas  to  Calev  as 
above  set  forth,  and  advertised  the  same  for  sale  on  the  24th 
day  of  December,  1881,  on  which  day  he  sold  the  land  to  the 
defendant  Morgan,  for  the  sum  of  $550,  that  being  more  than 
two-thirds  of  the  appraised  value  thereof,  and  issued  to  him, 
the  said  Morgan,  a  certificate  of  such  sale ;  that  the  plain- 
tiff Caley  had  no  actual  knowledge  of  such  levy  and  sale 
by  the  sheriff  until  five  or  six  davs  after  the  sale  was  made, 
and  that  he  commenced  this  action  on  the  5th  day  of  Octo- 
ber, 1882;  that  during  the  pendency  of  this  suit,  that  is  to 
say,  on  the  1st  day  of  March,  1883,  the  sheriff  of  Hunting- 
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ton  county  conveyed  the  land  in  question  to  the  defendant 
Morgan,  in  pursuance  of  the  latter's  purchase  of  the  same 
at  sheriff's  sale ;  that  Caley  had  no  actual  knowledge  that 
Morgan  claimed  to  have  any  lien  on  the  land  in  controversy 
in  virtue  of  the  Hendrix  judgment  against  Lucas  until  sev- 
eral days  after  Morgan  had  become  its  purchaser  as  has  been 
shown;  that,  on  the  18th  day  of  February,  1880,  the  land 
was  sold  for  taxes  for  the  years  1878  and  1879,  and  A.  S. 
Purviance  &  Bro.  became  the  purchasers,  to  whom  a  certifi- 
cate of  sale  was  duly  issued ;  that  Purviance  &  Bro.  after- 
wards assigned  this  certificate  to  Caley;  that,  on  the  24th 
day  of  February,  1882^  the  auditor  of  Huntington  county 
executed  to  Caley  a  tax  deed  to  the  land  in  pursuance  of 
the  terms  of  such  certificate ;  that,  at  the  time  of  such  tax 
sale,  Lucas  had  not  sufficient  personal  propc^rty  out  of  which 
the  taxes  for  which  the  land  was  s6ld  could  have  been  made; 
that  the  said  sum  of  $223.30  paid  in  redemption  of  the  land 
from  the  sheriff's  sale,  and  the  sum  of  $31.36  paid  to  A.  S, 
Purviance  &  Bro.  for  the  tax  certificate,  constituted  the 
amounts  which  Caley  agreed  to  pay  as  a  part  of  the  purchase- 
money  when  he  bought  the  land ;  that,  on  and  afler  the  15th 
day  of  April,  1876,  when  said  jtidgment  in  favor  of  Hendrix 
was  rendered,  Lucas  was  the  owner  of  a  large  amount  of 
real  estate,  situate  in  Huntington  county,  and  on  which  that 
judgment  was  a  lien,  being  more  than  sufficient  to  satisfy  the 
judgment;  that,  on  the  2d  day  of  June,  1876,  the  defendant 
Morgan  bought  of  Lucas  a  large  amount  of  real  estate  lying 
and  being  in  said  county  of  Huntington,  which  was  of  a 
value  largely  in  excess  of  the  sum  due  on  such  Hendrix 
judgment,  and  Lucas  then  had  other  real  estate  out  of  which 
that  judgment  could  have  been  made  and  satisfied ;  that,  at 
the  time  the  execution  issued  on  the  Hendrix  judgment  was 
levied  on  the  land  described  in  the  complaint,  there  was  a 
large  amount  of  other  real  estate  in  Huntington  county  on 
which  such  execution  might  have  been  levied  to  satisfy  the 
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judgment^  which  had  been  sold  and  conveyed  to  others  by 
Lucas  since  Caley  purchased  the  land  so  levied  upon. 

From  the  facts  thus  found  the  court  came  to  the  following 
conclusions : 

First,  That  the  plaintiff  Caley  was  not  entitled  to  the 
relief  sought  by  him. 

Second.  That  the  defendant  Morgan  was  the  owner  in  fee 
simple  of  the  land  in  suit^  and  was  entitled  to  a  judgment 
quieting  his  title  thereto. 

Over  exceptions  reserved  to  these  conclusions  of  law, 
judgment  was  awarded  in  accordance  with  them,  and  the 
only  complaint  made  here  is  as  to  the  conclusions  of  law  ar*- 
rived  at  as  stated. 

As  has  been  seen,  both  parties  claim  under  Lucas,  Caley 
relying  upon  a  conveyance  directly  to  him  from  Lucas,  and 
Morgan  upon  a  sheriff's  sale  on  a  judgment  against  Lucas 
antedating  the  conveyance  to  Caley. 

On  Caley's  behalf  it  is  insisted  that,  upon  the  facts  found, 
tlie  inference  ought  to  be  that  the  Huntington  Circuit  Court 
had  no  jurisdiction  to  render  the  judgment  against  Lucas  in 
favor  of  Hendrix,  first,  because  it  was  not  made  to  appear 
that  the  cause  of  action  was  presented  either  by  a  formal 
complaint  or  a  brief  statement  in  writing  which  was  filed  and 
copied  into  the  judgment,  and,  secondly,  because  it  was  af- 
firmatively shown  that  no  affidavit  was  filed  stating  that  the 
amount  for  which  judgment  was  confessed  was  justly  due  and 
owing,  and  that  the  confession  was  not  made  for  the  purpose 
of  defrauding  his,  Lucas',  creditors,  as  required  by  section 
588,  R.  S.  1881. 

It  is  true  that  judgments  by  confession  have  all  the  quali- 
ties, incidents  and  attributes  of  other  judgments,  and  can  not 
be  valid  unless  entered  in  a  court  which  might  lawfully  have 
rendered  the  same  judgments  in  a  contested  cause  ;  but  it  is 
equally  true  that  judgments  by  confession  are  supported  by 
the  same  presumptions  which  sustain  other  judgments  when 
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'Collaterally  called  in  question.    Freeman  Judgments,' sections 
547,  557. " 

The  Huntington  Circuit  Court  is  a  court  of  general  juris- 
diction, and  the  Hcndrix  judgment  was  one  which  that  court 
might  lawfully  have  pronounced  in  an  ordinary  action. 
When,  therefore,  Lucas  submitted  himself  to  the  jurisdiction 
.  of  that  court,  and  confessed  judgment  for  a  specified  sum, 
and  that  court  assumed  jurisdiction  of  the  cause  and  pro- 
ceeded to  enter  judgment  for  the  amount  admitted  to  be  due, 
the  presumption  that  all  the  preliminary  steps  had  been 
taken  which  were  necessary  to  confer  jurisdiction  ought  to 
be  indulged.  Then,  too,  a  judgment  entered  by  confession 
without  the  filing  of  an  affidavit  as  required  by  section  588 
of  the  statutes  is  valid  as  between  the  parties.  Freeman 
Judgments,  section  557 ;  Kennard  v.  Carter,  64  Ind.  31 ; 
Mavity  v.  Eastridge,  67  Ind.  211 ;  Hopper  v.  Lucas,  86  Ind. 
43.  It  is  only  as  to  creditors  that  a  judgment  so  entered  is 
void. 

It  is  next  claimed  tliat  autliority  to  assign  a  judgment  can 
not  be  conferred  by  a  power  of  attorney,  and  that,  at  all 
events,  the  power  of  attorney  from  Hendrix  to  Milligan  was 
inoperative,  because  it  was  not  recorded  in  some  record  in 
the  recorder's  office  of  Huntington  county. 

Any  person  capable  of  transacting  his  own  business  may 
appoint  an  agent  to  act  in  his  behalf  in  all  the  ordinary  af- 
fairs of  life.  In  many  cases  the  appointment  may  be  by 
parol  only,  but  may  in  any  case  be  in  writing.  For  some 
purposes  the  appointment  must  be  by  a  letter  or  power  of 
attorney  which  makes  the  agent  an  attorney  in  fact.  A  per- 
son thus  appointed,  however,  is  none  the  less  the  mere  agent 
of  the  person  appointing  him.  Story  Agency,  p.  2,  para- 
graph 3 ;  Ewell's  Evans  Agency,  p.  1 ;  Roehl  v.  Haumcsser, 
ante,  p.  311. 

A  power  of  attorney  is  valid  as  between  the  parties,  and 
for  all  ordinary  purposes,  without  being  recorded.     It  is  only 
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when  notice  to  third  parties  is  requisite  that  the  recording  of 
a  power  of  attorney  becomes  material. 

There  was,  consequently,  nothing  in  the  facts,  as  the  court 
found  them,  which  restrained  Hendrix  from  constituting 
Milligan  his  attorney  in  fact  to  sell  and  assign  his  judgment 
against  Lucas,  or  whicli  invalidated  Milligau's  assignment 
of  the  judgment  to  Morgan. 

It  is  further  insisted  that  Caley,  by  his  redemption  of  the 
land  from  the  sheriff's  sale  to  Weaver,  and  by  his  purchase 
of  the  tax  sale  eertificatf  from  A.  S.  Purviance  &  Bro.,  ac- 
quired liens  sujH'i'ior  to  the  lien  of  the  Hendrix  judgment,'^ 
and  which  perfected  the  title  derived  by  him  from  Lucas. 
We  know  of  no  theorv  on  which  this  claim  can  be  sustained. 
It  ignores,  and,  indeed,  is  in  the  face  of  Caley's  agreement 
to  redeem  the  land  from  the  sale  to  Weaver,  and  to  pay  the 
taxes  due  upon  it,  as  a  part  of  the  purchase-money  when  he 
bought  it  from  Lucas.  In  redeeming  the  land,  as  he  did,  and 
in  purchasing  in  the  tax  certificate,  Caley  acted  in  the  place 
and  as  the  representative  of  Lucas,  and  only  paid  what  had 
become,  for  all  practical  purposes,  his  own  debts.  No  lien, 
therefore,  resulted  to  him  from  either  one  of  tho^^e  payments 
any  more  than  would  have  accrued  to  Lucas  if  he  had  made 
them. 

Where  a  person,  under  a  legal,  as  well  as  an  equitable,  ob- 
ligation to  discharge  an  encumbrance,  discharges  it  accord- 
ingly, he  can  not  have  such  encumbrance  kept  alive  for  his 
benefit  to  the  injury  of  another  adversely  interested.  Bunch 
v.  Grave,  111  Ind.  351. 

When  the  land  was  redeemed  by  Caley  from  the  sheriff's 
sale  to  Weaver,  it  was  simply  remitted  to  the  position  it  oc- 
cupied before  the  sale.  Teal  v.  Hinchman,  69  Ind.  379  ; 
Taggart  v.  McKimey,  85  Ind.  392;  Birke  v.  Abbott,  103 
Ind.  1. 

It  is  still  further  claimed  that,  after  Morgan  had  purchased 
other  lands  from  Lucas,  on  the   2d  day  of  June,  1876,  on 
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which  .the  Hendrix  judgment  was  a  lien^  he  became  estopped 
from  thereafter  buying  in  that  judgment  and  enforcing  its 
payment  out  of  the  land  in  litigation,  which  Lucas  did  not 
acquire  for  some  time  afterwards,  and  that  by  the  purchase 
of  the  judgment  the  lien,  which  had  resulted  from  it,  was 
merged  in  the  fee  simple  title  which  he  had  received  from 
Lucas.  We  see  no  element  eithef  of  estoppel  or  of  merger 
in  the  transactions  thus  referred  to.  The  judgment,  never- 
theless, remained  unpaid  and  continued  to  be  a  general  lien 
on  the  real  estate  owned  by  Lucas  at  the  time  it  was  ren- 
dered, or  of  which  he  afterwards  became  the  owner.  Whether 
Morgan  might  not  have  been  restrained  from  proceeding  as 
he  did  involves  quite  another  question,  and  one  concerning 
which  we  have  made  no  inquiry. 

The  cases  cited  by  counsel  on  the  subject  of  the  merger 
of  liens  in  fee  simple  or  greater  estates  have  reference  to 
specific  liens  like  mortgages,  and  not  to  general  liens  like 
those  created  by  judgments. 

Before  the  land  was  sold  on  the  Hendrix  judgment  Caley 
might  have  raised  the  question  of  Morgan's  right  to  have 
execution  on  the  judgment,  and,  in  the  event  that  such  right 
had  been  sustained,  then  as  to  what  property  ought  to  have 
been  first  levied  on  to  satisfy  the  judgment.  Upon  a  merely 
voidable  execution  such  questions  can  not  be  raised  after  a 
sale  has  been  regularly  made  upon  it.  Sansberry  v.  Lord^  82 
Ind.  521 ;  Rickey  v.  MerrUt,  108  Ind.  347. 

Caley  was  chargeable  with  notice  of  the  existence  of  the 
Hendrix  judgment  and  of  the  levy  upon  and  sale  of  his  land 
upon  it,  and  however  much  his  want  of  actual  knowledge  on 
these  subjects  is  to  be  regretted,  such  want  of  actual  knowl- 
edge affords  him  no  ground  of  relief.  Taylor  v.  Morgan^  86 
Ind.  295. 

Upon  the  facts  presented  we  see  no  sufficient  reason  for 
holding  that  the  execution  under  which  Morgan  claims  was 
void.     It  was  at  most  only  voidable.     Consequently,  the  sale 
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made  upon  it  is  not  now^  and   has  not  been  since*  it  was 
made^  open  to  collateral  attack. 

The  judgment  is  affirmed^  with  costs. 

Filed  AprU  17, 1888. 


No.  13,145. 

McDonald  v.  Payne  bt  al. 

Highway. — Opening  <^. — Injunction. —  Void  Proceedings. — Injunction  will 
not  lie  to  restrain  the  opening  of  a  highway,  unless  the  proceedings 
under  which  the  road  is  about  to  be  opened  are  so  defective  as  to  l>e 
void. 

Same. — Deacription  of  Proposed  Highway. — The  proceedings  establishing  a 
highway  will  be  upheld  as  against  a  collateral  attack,  if  the  termini 
and  intermediate  course  are  so  described  therein,  either  by  courses  and 
distances,  or  by  reference  to  known  monuments  or  permanent  objects, 
that  a  surveyor  can  locate  the  highway  therefrom. 

Same. — Presumption  that  Line  Given  is  the  Center.— Bailroad  Bight  of  Way. — 
The  presumption  that  the  line  mentioned  in  giving  the  course  of  a  pro- 
posed highway  is  to  be  the  center  thereof  is  overthrown  if  the  descrip- 
tion itself  shows  a  contrary  intent.  So,  if  the  line  is  described  as  run- 
ning along  the  north  line  of  a  railroad,  it  will  be  assumed  that  the  in- 
tention is  that  the  whole  width  of  the  highway  shall  lie  north  of  and 
adjoining  the  right  of  way,  as  the  right  of  way  of  a  railroad  Qompany 
can  not  be  appropriated  for  highway  purposes  without  its  consent 

Same. — Immaterial  Variance. — The  substitution  in  the  viewer's  report  of 
** Bending's  Crosdng''  as  the  point  of  commencement,  instead  of  "Ben- 
dig's  Crossing,''  as  set  forth  in  the  petition,  is  an  immaterial  variance. 

Same. — Bailroad  Line  as  Monument. — The  line  of  an  established  railroad 
may  be  referred  to  as  a  monument  in  the  description  of  the  course  of  a 
proposed  highway. 

From  the  Porter  Circuit  Court. 

H,  A.  Gilleti,  for  appellant. 
W.  Johnston,  for  appellees. 
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Mitchell,  C.  J. — McDonald  instituted  proceedings  against 
Payne  and  Greene,  highway  supervisor  and  township  trustee, 
respectively,  to  restrain  them  from  opening  an  alleged  pub- 
lic highway  through  his  land.  The  petition  for  the  high way^ 
and  all  the  proceedings  and  orders  in  that  connection,  are 
set  out  with  the  complaint,  to  which  the  court  below  sustained 
a  demurrer  for  want  of  .sufficient  facts.  The  o«ly  questiork 
presented  by  tliis  appeal  is,  whether,  upon  the  factvS  stated  in 
the  complaint,  the  opening  of  the  highway  should  have  been 
enjoined  by  the  court. 

The  position  of  the  appellant  is,  that  the  proceedings  under 
which  the  highway  was  located  are  void  from  beginning  to 
end  for  want  of  a  sufficient  description  of  the  highway  pro- 
posed in  the  petition,  and  other  proceedings.  This  being  a 
collateral  attack,  it  must  necessarily  fail  unless  the  petitioa 
and  proceedings  assailed  are  wholly  void. 

The  accepted  rule  of  decision  of  this  court  is,  that  an  in- 
junction in  a  case  like  the  present  will  not  lie  unless  the  pro- 
ceedings sought  to  be  enjoined  are  so  defective  as  to  be  a 
nullity.  They  must  be  totally  void,  or  so  defective  as  not 
to  affi)rd  the  means  of  information,  to  those  interested,  of  the 
manner  in  which  the  opening  of  the  highway  on  the  route 
j)roposed  would  affect  them.  Mclntyre  v.  Marine^  93  Ind. 
193;  Erwin  v.  Fulk,  94  Ind.  235;  Adams  v.  Ilari'infftan, 
ante^  p.  66,  and  cases  cited. 

As  has  been  in  effect  said,  the  essential  description  of  a 
])ublic  'highway  includes  its  beginning,  course  and  termina- 
tion, including  its  width.  If  in  any  of  these  particulars  the 
description  is  so  uncertain  and  ambiguous  as  that  a  practical 
surveyor  could  not  locate  the  highway  from  the  descriptions 
contained  in  the  petition,  report  of  viewers,  and  the  final 
order  of  the  board,  then  the  entire  proceeding  is  void,  anil 
it  must  necessarily  fall  to  the  ground.  Smith  v.  WeJdon,  7^ 
Ind.  454;  Ruston  v.  Grimwood,  30  Ind.  364. 

Where,  as  in  the  present  case,  the  attack  is  collateral,  if 
the  termini  and  intermediate  course  are  designated  and  de- 
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scribed,  either  by  courses  and  distances  or  by  reference  to 
known  monuments  or  pcFmanent  objects,  so  that,  by  taking 
the  description  as  given  in  the  proceedings  all  together,  and 
giving  all  reasonable  intendments  in  favor  of  the  proceed- 
ings, the  highway  can  be  located  from  the  description  thus 
given,  the  order  establishing  it  will  be  upheld.  Suits  v. 
JIurdock,  63  Ind.  73. 

We  agree  with  the  insistence  of  counsel  that  the  appro- 
priation of  private  property  should  not  be  accomplished  by 
the  use  of  uncertain  or  ambiguous  language,  and  that  the 
authority  or  act  by  which  the  lands  of  the  citizen  are  ap- 
propriated to  a  public  use  should  be  clear  and  intelligible,  and 
'hat  the  instrument  or  proceedings  by  which  they  are  taken 
ihould  contain  such  a  description  that  the  property  to  be 
taken  may  be  ascertained  from  the  record.  Olovei^  v.  Oiti/  of 
Boston,  14  Gray,  282. 

This  certainty,  however,  is  of  the  same  nature  as  that  re- 
quired in  a  conveyance  of  land,  which  is  such  that  a  surveyor 
could  go  on  the  land  and  mark  out  the  tract  conveyed  from 
the  description  and  references  contained  in  the  deed.  Coyia- 
way  V.  Ascherman,  94  Ind.  187;  Adams  v.  Harinngion,  su- 
pra; Mills  Eminent  Domain,  section  115. 

A  deed  will  not  be  declared  void  for  uncertainty  as  long  as 
it  is  possible  by  any  reasonable  rules  of  construction  to  as- 
certain from  the  description- found  therein  what  property  it 
was  intended  to  convey.  Wendell  v.  Jackson,  8  Wend.  183 ; 
Stone  V.  Stone,  1 16  Mass.  279. 

It  is  not  to  be  supposed  that  the  petitioners  for  a  highway 
must  first  have  employed  a  surveyor,  so  that  the  proposed 
highway  might  be  described  in  the  petition  with  technical 
accuracy. 

"  The  proceeding,"  says  a  standard  author,  "  was  intended 
to  be  practical,  so  that  the  common  highways  of  the  country 
might  be  established  without  the  employment  of  a  corps  of 
scientific  men  for  the  purpose,  but  that  the  roads  might  be 
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established  by  ordinary  practical  business  men."  Mills  Em- 
inent Domain,  section  277.    Henline  v.  People,  81  111.  269. 

The  petition  in  the  present  case,  so  far  as  it  relates  to  the 
description,  is  as  follows :  "  Commencing  at  the  road  crossing 
over  the  Michigan  Central  Railroad  known  as  Bendig'^ 
Crossing,  in  section  20,  township  37  north,  4*ange  5  east^ 
thence  easterly  and  along  the  north  line  of  said  Michigan 
Central  Railroad  to  the  intersection  of  a  road  running  north 
and  south,  and  along  the  east  side  of  the  residence  of  H.  R. 
McDonald ;  *  *  said  proposed  highway  to  be  forty  feet  wide, 
and  running  through  lands  owned  by  Cliarles  Brenner,"  etc. 

Assuming,  as  in  the  absence  of  a  contrary  showing  we 
may,  that  there  is  a  highway  running  north  and  south  and 
crossing  the  Michigan  Central  Railroad  in  the  township  above 
mentioned,  and  that  this  crossing  is  known  as  '^  Bendig's 
Crossing,"  and  that  there  is  another  highway  running  north 
and  south,  crossing  the  railway  in  the  same  section  as  de- 
scribed in  the  petition,  there  would  seem  to  be  no  serious 
diflBculty  in  locating  the  termini  and  course  of  the  highway 
proposed  in  the  above  petition. 

It  would  seem  to  be  reasonably  certain  that  the  proposed 
highway  must  necessarily  commence  at  the  east  line  of  an 
existing  highway,  and  on  the  north  side  of  the  right  of  way 
of  the  railroad  at  Bendig's  Crossing,  and  that  it  would  neces- 
sarily run  easterly  on  the  north  side  of,  and  adjacent  to  or 
adjoining,  the  right  of  way  of  the  railroad  until  it  intersected 
the  hiorhwav  next  east  in  the  same  section  on  the  east  side  of 

CD  ^ 

McDonald's  house. 

It  is  said  that  the  line  described  as  the  beginning  and 
course  of  the  highway  is  to  be  deemed  and  taken  as  the  center 
line  thereof,  and  that,  upon  this  assumption,  the  center  of  the 
highway  proposed  would  run  along  the  north  line  of  the  right 
of  way  of  the  railroad,  thus  laying  one-half  the  width  of  the 
highway  upon  the  right  of  way  of  the  railway.  If  this  were 
conceded,  it  would  not  necessarily  render  the  description 
void,  except,  possibly,  as  against  the  railroad  company,  whose 
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right  of  way  could  not,  without  its  consent,  be  thus  devoted 
to  another  and  inconsistent  public  use.  Baltimore^  etc.y  i?. 
R.  Co.  V.  North,  103  Ind.  486. 

Ordinarily,  it  is  true,  the  line  described  or  mentioned  in 
giving  the  course  of  a  [)ublic  highway  as  the  line  along 
which  the  highway  is  to  run  is  presumed  to  be  the  center 
line  of  the  highway,  but  this  presumption  may  be  excluded 
by  the  very  description  itself  in  case  that  shows  a  contrary 
intent.     Falls  v.  Rets,  74  Pa.  St.  439. 

If  the  line  of  a  highway  were  described  as  running  for  a 
certain  distance  along  the  north  bank  of  a  river  or  stream, 
as  in  Hays  v.  State,  8  Ind.  425,  there  woifld  be  no  presump- 
tion that  one-half  the  road  would  be  in  the  river  or  stream. 
Taking  it  as  true  that  a  public  highway  can  not  possibly  be 
laid  so  that  one-half  of  it  would  be  upon  the  right  of  way  of 
a  railroad,  we  must  assume  that  the  intention  was  that  the 
whole  width  of  the  road  should  lie  north  of  and  adjoining 
the  right  of  way  of  the  railroad  company. 

In  the  report  of  the  viewers  the  highway  was  laid  out  and 
described  substantially  as  in  the  petition,  except  that  instead 
of  "  Bendig's  Crossing,^^  "  Bending's  Crossing"  was  substi- 
tuted as  the  point  of  commencement.  This  is  an  immaterial 
variance.  A  surveyor  seeking  to  locate  a  point  would  readily 
determine  from  the  record  in  which  the  place  in  question 
was  sometimes  described  as  "  Bendig's  Crossing,"  and  at 
others  as  "  Bending's  Crossing,"  that  Bendig's  Crossing  was 
meant  if  there  was,  in  fact,  such  a  crossing  at  a  place  corre- 
sponding with  that  described  in  the  petition.  Parol  evidence 
is  admissible  for  the  purpose  of  identifying  monuments. 
Hannon  v.  Hilliard,  101  Ind.  310,  315. 

There  are  other  objections  to  the  report,  but  they  are  not 
deemed  to  be  of  sufficient  moment  to  justify  a  more  particu- 
lar statement.  It  is  sufficient  to  say  they  are  not  well  taken, 
and  are  all  covered  by  the  recent  case  of  Adar^is  v.  Harring^ 
ton,  supra,  and  cases  there  cited. 

Lastly,  it  is  said  that  a  boundary  upon  the  right  of  way  of 
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a  railroad  is  no  bouudary  at  all^  and  hence,  that  if  it  be  con- 
ceded that  the  highway  in  question  was  to  run  easterly  along 
the  north  line  of  the  Michigan  Central  Railroad,  the  de- 
scription is  wholly  void  and  ineffectual.  We  do  not  con- 
cur in  this  view.  There  is  no  averment  in  the  complaint 
that  the  line  thus  referred  to  is  unknown  or  uncertain.  There 
is  no  presumption  that  the  lines  of  the  right  of  way  of  a 
railroad  which  lias  been  in  use,  as  the  court  judicially  knows^ 
ibr  nearly  forty  years,  are  not  readily  ascertainable.  Ordi- 
narily, the  lines  of  a  right  of  way  of  a  railroad  are  as  fixed 
and  certain  as  are  those  of  a  public  highway. 

It  is  well  settled  that  streets,  highways  and  the  like,  as 
well  as  adjoining  lots  or  farms,  may  be  referred  to  as  monu- 
ments in  the  description  of  a  tract  of  land.  Sirnonton  v. 
Thompson,  55  Ind.  87;  Gove  v.  MTiite,  20  Wis.  425;  Dun- 
ham V.  Williams,  37  N.  Y.  251 ;  Banks  v.  Ogden,  2  WalL 
57  ;  Powers  v.  Jackson,  50  Caf.  429.     There  was  no  error. 

The  judgment  is  aflBrmed,  with  costs. 

Filed  April  17, 1888. 
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Southern  Railway  Company. 

Drainage. — Cost  of  Repairing  Drain. — Asaeamienl  by  Surveyor. — Injunction. 
— Railroad. — Right  to  lAxaie  Ditch  Upon  Right  of  Way. — A  railroad  com- 
pany which  ncquies^ced  in  the  location  and  construction  of  a  public  ditch 
upon  its  right  of  way,  can  not,  in  a  suit  by  it  to  enjoin  the  collection  of 
an  assosHment  for  the  cost  of  repairing?  the  ditch  levied  by  the  county 
Burveyor  under  section  10  of  the  act  of  April  6th,  1885,  raise  the  ques- 
tion as  to  whether  the  ditch  could  rightfully  have  been  located  upon  its 
premises. 
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Same. — IrregtUarUies. —  Not  Available  in  a  Collateral  Attack, — Neither  an  ir- 
regularity in  the  assessment  nor  the  failure  of  the  surveyor  to  make  out 
a  certified  copy  of  the  assessment  can  be  made  available  in  a  suit  to 
enjoin  its  collection. 

Same. — Noti'^e.  —  Void  Proceedings. — The  statute  authorizing  the  county 
surveyor  to  levy  assessments  for  the  cost  of  repairing  a  public  ditcli  re- 
quires that  notice  be  given,  and  without  notice  his  proceedings  are  void, 
and  the  collection  of  assessments  may  be  enjoined. 

Same. — Enjoining  Collection  of  Astv^stnejiL—PardeH. — Coujily. — County  Trea»- 
urer. -^The  county  is  not  a  necessary  party  to  a  suit  to  enjoin  the  col- 
lection of  an  assessment  levied  by  the  surveyor  in  such  cases,  but  the 
suit  is  properly  maintainable  against  the  county  treasurer. 

From  the  DeKalb  Circuit  Court. 

J,  E.  Rose  and  \V.  11.  Dillfi,  for  appellant. 

J",  if.  Baker,  G.  C.  Greene  and   0.  G.  Getzen- Banner,  for 

appellee. 

• 

Elliott,  J. — The  appellee's  complaint  seeks  relief  by  in- 
junction against  an  assessment  for  the  cost  of  repairing  a 
ditch  levied  by  the  county  surveyor  under  the  provisions  of 
section  10  of  the  act  of  April  6th,  1885. 

The  constitutionality  of  that  statute  has  been  affirmed  in 
.several  recent  decisions,  and  we  do  not  deem  it  necessary  to 
again  discuss  that  question.  Weaver  v.  TempUn,  113  Ind. 
298 ;  Tnmble  v.  McGee,  112  Ind.  307 ;  Fries  v.  Brier,  111 
Ind.  65;  State,  ex  rcL,  v.  Jo/uifon,  105  Ind.  463;  Ingerman 
V.  KoblesviUe  Tp.,  90  Ind.  393. 

It  is  argued  by  the  counsel  for  the  appellee  that  the  com- 
plaint is  good,  although  section  10  of  the  act  of  1885  is  valid. 
We  quote  from  their  brief  their  statement  of  the  points  upon 
which  they  rely,  and  the  parts  of  the  complaint  which  they 
assume  state  the  material  facts  constitutHiir  a  cause  of  action 
entitling  their  client  to  the  relief  prayed. 

"Without  copying  the  complaint  at  large,"  say  counsel, 
"we  beg  leave  to  state  what  we  conceive  to  be  the  principal 
grounds  on  which  its  sufficiency  is  maintainable : 

"1.  The  complaint  shows  that  the  ditch  or  drain  which 
the  surveyor  sold  the  contract  for  cleaning  out  was  wholly 
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on  and  within  the  railway^s  right  of  way ;  that  it  belonged 
to  it  and  was  ite  private  property ;  that  the  com])any's  right 
of  way,  including  the  ditch  or  drain,  was  occupied  and  used 
by  it,  and  that  the  use  and  enjoyment  of  the  whole  right  of 
way  were  necessary  to  it  in  the  conduct  of  its  business. 

"This  phase  of  the  complaint  goes  on  the  theory  that  the 
Legislature  can  not  grant,  or  rather  has  not  attempted  to 
•  grant,  to  the  county  surveyor  the  authority  to  invade  the 
franchise  and  right  of  way  dedicated  to  the  railway  company, 
and  to  deprive  such  company  of  the  control  and  enjoyment 
of  its  right  of  way. 

"2.  The  complaint  further  shows  that  the  amount  of 
$132.60  pretended  to  be  assessed  by  the  surveyor  against 
the  appellee  for  cleaning  out  the  ditch  was  not  apportioned 
and  assessed  upon  the  lands  adjudged  by  the  court  benefited 
by  the  construction  of  the  ditch  in  like  proportion  as  bene- 
fits were  assessed  against  the  lands  for  the  construction  of  the 
work.  The  complaint  discloses  that  no  benefits  were  assessed, 
but  a  given  number  of  feet  of  said  ditch  were  allotted  to  the 
appellee  to  construct  by  digging  out  the  bottom  of  an  old 
drain  on  the  appellee's  right  of  way.  The  surveyor  pre- 
tended to  fix  the  value  of  the  work  so  allotted ;  and  on  the 
amount  so  arbitrarily  fixed  by  him,  and  not  on  the  amount 
of  benefits  adjudged  by  the  court  for  the  construction  of  the 
ditch,  he  pretended  to  make  the  assessment  of  $132.60  against 
the  appellee  for  the  cleaning  out  of  the  ditch  on  the  com- 
pany's right  of  way. 

"  3.  The  complaint  shows  that  the  surveyor  never  posted 
up  any  written  or  printed  notices  of  his  pretended  assessment 
in  any  place  or  places  in  the  township  where  the  lands  assessed 
were  located ;  and  that  the  surveyor  never  posted  or  gave 
any  notice  of  his  pretended  assessment  as  required  by  law. 

"4.  The  complaint  also  shows  that  the  surveyor  never 
made  out  any  certified  copy  of  the  pretended  assessment  as 
made  by  him,  nor  did  he  ever  file  any  such  certified  copy  of 
the  assessment  with  the  auditor  of  the  county  in  which  said 
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proceedings  were  had  ;  but  the  assessment  of  $132.60,  threat- 
ened to  be  collected  by  appellant  by  levy  and  sale  of  the  ap- 
pellee's property,  was  extended  on  the  tax  duplicate  by  the 
auditor  without  any  warrant  of  law  whatever. 

"  There  are  other  grounds  set  forth  in  the  complaint  suffi- 
cient to  constitute  a  cause  of  action  which  will  not  escape 
the  attention  of  the  court,  but  we  shall  content  ourselves 
with  a  discussion  of  the  four  grounds  above  stated." 

The  first  position  assumed  by  counsel  we  regard  as  clearly 
untenable. .  The  dit'ch  had  been  constructed,  and,  we  must 
presume,  rightfully  constructed,  so  that  the  question  is  not  . 
as  to  the  authority  of  the  officer  to  enter  upon  the  appellee's 
right  of  way  for  the  purpose  of  constructing  a  ditch,  but  the 
question  is  as  to  the  authority  of  the  surveyor  to  collect  an 
assessment  for  the  repair  of  a  ditch  rightfully  constructed. 
The  original  proceedings  are  not  assailed,  and  we  must  as- 
sume that  what  was  done  was  rightful  and  legal.  If  the 
ditoh  was  constructed  under  due  authority  of  law,  then  the 
appellee,  like  any  other  land-owner,  must  pay  its  proportion 
of  the  cost  of  maintaining  the  ditch.  Whether  the  ditch 
could  rightfully  have  been  located  upon  the  appellee's  right 
of  way  was  a  question  for  the  court  in  the  original  proceed- 
ings, and  it  can  not  be  successfully  made  in  a  collateral 
attack  upon  an  assessment  levied  for  the  cost  of  repairing 
it.  The  adjudged  cases,  indeed,  establish  the  rule  that  a 
collateral  attack  upon  an  original  assessment  will  be  una- 
vailing, and,  surely,  it  must  be  so  here,  where  the  assault  is 
upon  an  independent  proceeding  which  proceeds  upon  the 
theory  that  the  ditch  was  lawfully  established  and  con- 
structed. We  think  it  clear  that,  after  this  lapse  of  time, 
the  appellee  can  not  be  allowed  to  impeach  the  right  of  the 
officers  to  locate  and  construct  the  ditch  upon  its  property^ 
Muncey  v.  Joesi^  74  Ind.  409,  and  cases  cited  ;  Flora  v.  QiTiCf 
89  Ind.  208  ;  Peters  v.  Griffee,  108  Ind.  121,  and  cases  cited ; 
Taher  v.  Ferguson,  109  Ind.  227,  231  ;  Prezinger  v.  HamesSy 
postj  p.  491 ;  Ross  v.  Siackhousey  ante,  p.  200. 
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It  would  be  unjust  to  permit  a  property-owner,  whatever 
the  nature  of  his  property,  to  stand  by  without  objection  and 
allow  the  construction  of  a  ditch  and  subsequently  either 
attack  the  validity  of  the  proceedings  or  refuse  to  bear  the 
share  of  the  cost  of  maintaining  it  which  the  law  allots 
to  him. 

The  assumption  in  counsel's  argument  that  the  ditch  re- 
paired is  a  private  one  is  not  sustained  by  the  record,  for  the 
complaint  shows  that- the  ditch  was  constructed  under  the 
law  as  a  public  ditch.  It  is  averred  that  the  petition  for  the 
ditch  was  presented  to  the  board  of  commissioners  in  Sep- 
tember, 1879;  that  viewers  were  appointed,  reports  made 
and  approved,  and  that  the  estimated  cost  of  the  work  allotted 
to  the  appellee  amounted  to  the  sum  of  two  hundred  and 
thirteen  -^^  dollars.  It  is  also  averred  that :  "  Such  pro- 
ceedings were  had  as  that  said  drain  was  found  to  be  of  pub- 
lic utility  and  was  established  as  above  reported,  and  the 
costs  of  location  were  apportioned  to  the  above  named  par- 
ties to  whom  the  construction  of  the  said  ditch  was  allotted, 
whicli  coats  were  paid  by  such  parties,  and  the  'portions 
allotted  to  each  of  said  parties  were  by  them  conijtructcd  in 
pursuance  of  the  order  of  said  board."  It  appears  from  the 
allegation  we  have  copied  from  the  complaint  that  the  ditch 
was  established  as  a  public  ditch  in  1870,  and  that  the  ap- 
pellee so  recognized  it  by  constructing  the  part  allotted  to  it. 
It  is,  as  we  have  said,  too  late  for  the  appellee  to  impeach 
the  proceedings  in  the  original  case,  even  if  there  was  any 
ground  authorizing  a  collateral  attack. 

The  board  of  county  commissioners  had  jurisdiction  of 
the  subject-matter  and  of  the  i)arties  in  the  original  pro- 
ceedings, and  its  judgment,  although  it  may  be  erroneous,  is 
not  void.  Coolman  v.  Fleming,  82  Ind.  117;  Pickering  v. 
State,  eiCy  106  Ind.  228,  and  cases  cited ;  Robinson  v.  Rippey, 
111  Ind.  112,  119. 

As  the  judgment  was  not  void,  the  acquiescence  of  the  ap- 
pellee creates  a  bar  to  a  collateral  attack;  but  even  if  there 


NOVEMBER  TERM,  1887.  3G9 


Davis,  Treasurer,  v.  The  Lake  Shore  and  Michigan  Southern  Railway  Co. 

had  been  no  acquiescence  the  judgment  could  not  be  suc- 
cessfully impeached.  We  do  not  think,  however,  that  as  to 
the  original  proceedings  any  jurisdictional  question  is  in- 
volved, for  the  law  unquestionably  confers  jurisdiction  over 
the  subject-matter,  and  the  only  error  committed,  if  there 
was  any  error  at  all,  was  in  establishing  a  new  ditch  on  the 
line  of  one  existing  on  the  appellee's  property,  an  error,  con- 
ceding it  to  be  one,  that  does  not  affect  the  question  of  juris- 
diction. 

The  second  position  of  the  appellee  we  regard  as  not  main- 
tainable. The  irregularity  in  the  assessment  can  not  be  made 
available  in  a  collateral  attack.     Trimble  v.  McGee,  supra. 

The  third  position  which  counsel  assume  is  based  upon  an 
allegation  in  the  complaint  which  reads  thus  :  "  And  the 
plaintiff  says  that  the  assessment  is  iilegal  and  void  because 
no  notice  was  given  of  said  pretended  assessment  by  said 
surveyor  by  posting  up  written  or  printed  notices  thereof  in 
three  public  places  in  the  township  of  Wilmington,  where 
the  lands  assessed  are  loqated,  and  near  the  work  done,  nor 
was  any  notice  thereof  given.'' 

The  statute  requires  notice,  and  without  some  notice  the 
proceedings  of  the  surveyor  are  void.  Notice  is  an  indis- 
pensable requisite  to  the  validity  of  the  proceedings  of  that 
officer.  It  may  be  that  if  there  was  some  notice,  although 
defective,  the  proceedings  would  be  valid ;  even  that,  how- 
ever, is  doubtful,  for  the  surveyor  is  not  a  judicial  officer. 
Wilkins  v.  State,  113  Ind.  514.  We  do  not,  however,  decide 
that  question,  for  the  complaint  ayers  that  there  was  no  notice. 
There  is  no  necessity  for  citing  authorities  upon  a  question 
so  well  settled  as  the  one  under  immediate  discussion. 

The  fourth  position  of  appellee's  counsel  can  not  be  main- 
tained. The  failure  of  the  survevor  to  make  out  a  certified 
copy  of  the  assessment  did  not  make  his  proceedings  void. 
If  not  void,  they  can  not  be  collaterally  impeached. 

We  do  not  think  that  it  was  necessary  to  make  the  county 
Vol.  114.— 24 
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a  defendant.  The  case  is  not  within  the  principle  laid  down 
iu  Bittinger  v.  Bell^  65  Ind.  445,  for  there  the  controversy- 
concerned  an  entire  township  tax,  levied  for  a  specific  pur- 
pose, while  here  the  controversy  relates  to  a  single  assessment 
against  a  single  defendant.  We  do  not  find  any  case  expressly 
deciding  the  question,  but  we  find  at  least  one  closely  anal- 
ogous case,  that  of  Wolfe  v.  States  ex  reL,  90  Ind.  16,  and,also^ 
we  find  many  cases  where  the  practice  adopted  in  this  case  is 
recognized  as  the  correct  one.  Roseberry  v.  Huff,  27  Ind.  12 ; 
Whitney  v.  Ragsdale,  33  Ind.  107 ;  Strader  v.  ManvUle,  35 
Ind.  Ill ;  Pugh  v.  Lnsh,  43  Ind.  415 ;  Abbott  v.  Edgertoriy 
53  Ind.  196;  Brovrn  v.  Herron,  59  Ind.  61;  Herron  v. 
Keeran,  59  Ind.  472  ;  Mullikin  v.  Reeves^  71  Ind.  281 ;  Miles 
V.  Ray,  100  Ind.  166;  Lang  v.  Clapp,  103  Ind.  17;  Will- 
iams v.  Segur,  106  Ind.  368 ;  Vandereook  v.  Williams,  106 
Ind.  345;    Wasaon  v.  First  National  Bank,  107  Ind.  206. 

There  seems  to  be  no  good  reason  for  departing  from  this 
practice,  for  the  treasurer  is  a  sworn  officer,  charged  with  the 
duty  of  representing  the  county  in  collecting  assessments  in 
such  cases  as  this,  and  he,  more  appropriately  than  any  other 
officer,  can  defend  and  protect  the  interests  of  the  county.  To 
require  other  officers  to  defend  would  increase  costs  without 
benefit  to  the  public. 

For  the  reason  that  the  complaint  avers  that  the  surveyor 
did  not  give  notice  of  the  assessment,  we  hold  the  complaint 
to  be  good. 

Judgment  affirmed. 

Filed  April  14, 1888. 
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Wiles  v,  Hoss. 


Town. — Street  and  Sidetvafk  hnpicrvefnents. — Repeal  of  Staiute, — The  act  of  iif^Wi 
February  14th,  1869,  relating  to  the  compulsory  improvement  of  side-  '^  ^^ 
walks  in  incorporated  towns  (Acts  of  1859,  p.  184;  R.  S.  1881,  section 
3357,  et  seq.),  was  not  repealed,  either  expressly  or  by  implication,  by  the 
act  of  April  27th,  1869,  relating  to  tlie  improvements  of  streets  and  alleys 
in  such  towns  upon  petition  of  lot-owners.  (Acts  of  1869.  Spec.  Sess..  p. 
33;  R.  S.  1881,  section  8364,  et  seq,) 

Same.— Term  "Street'*  Includes  " Sidewalk."— The  act  of  1859  does  not  pre- 
scribe the  only  procedure  for  the  improvement  of  sidewalks ;  on  the 
contrary,  although  sidewalks  are  not  specifically  mentioned  in  the  act 
of  1869,  a  street  may  be  improved  to  its  full  width  under  the  provisions 
of  such  act,  aa  the  term  "  street "  includes  sidewalks,  unless  the  lan- 
guage with  which  it  is  associated  restricts  its  meaning. 

Same. — Contract  for  Improvement. — A  written  proposal  by  the  town  au- 
thorities of  the  work  to  be  done,  a  written  bid  to  do  the  proposed  work 
and  a  written  acceptance  of  the  bid  by  the  proper  authorities,  together 
constitute  a  sufficient  and  binding  contract. 

Same. — Asgesament. — Collection  of. — Quetf-tinfm  of  Fact  Arising  Prior  to  Con- 
tract— A  question  as  to  whether  or  not  there  was  a  proper  advertisement 
for  bids  is  a  question  of  fact  which  arose  "  prior  to  the  making  of  the 
contract"  for  the  improvement  of  the  street,  and,  under  section  3366, 
R.  S.  1881,  is  not  triable  in  an  action  to  enforce  an  assessment. 

Same. —  Petition  for  Improvement.  —  Ordinance.  —  A  petition  of  property- 
ownera  in  an  incorporated  town  for  the  improvement  of  '^Hope  street, 
between  Willow  and  Schofield  streets,"  authorizes  an  ordinance  for  the 
improvement  of  "  that  portion  of  Hope  street,  and  sidewalks  thereof, 
lying  between  Schofield  and  Willow  streets." 

From  the  Marion  Superior  Court. 

J.  8.  Duncan,  C.  W,  Sniith,  J.  R,  Wilson  and  J.  A.  Hoi" 
TMm,  for  appellant. 

R.  E.  Smith,  L.  Ritter,  E,  F.  Ritter  and  B.  W.  Ritter,  for 
appellee. 

HowK,  J. — In  this  case,  errors  are  assigned  here  by  ap- 
pellant, Wiles,  the  defendant  below,  which  call  in  question 
(1)  the  judgment  of  the  court  below,  in  general  term,  affirm- 
ing the  judgment  of  such  court  at  special  term,  and  (2)  the 
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sufficiency  of  the  facts  stated  in  the  amended  complaint  to 
constitute  a  cause  of  action.  These  alleged  errors,  we  will 
consider  in  the  inverse  order  of  their  statement,  and  decide 
the  questions  thereby  presented. 

In  his  amended  complaint,  which  is  the  only  complaint  in 
the  record  of  this  cause  and  will  be  spoken  of  as  the  com- 
plaint in  this  opinion,  appellee,  Hoss,  alleged  that,  at  the  dates 
of  the  acts  thereinafter  set  forth,  appellant,  Wiles,  was  and 
had  been  since  the  owner  in  fee  simple  of  a  large  number 
of  lots,  particularly  described,  in  the  town  of  Brightwood, 
in  Marion  county,  Indiana ;  that  each  and  all  of  the  afore- 
said lots  fronted  or  bordered  upon  Hope  street,  between 
Willow  and  Schofield  streets,  which  streets  and  lots  were 
within  the  corporate   limits  of  such  town  of  Brightwood ; 

that,  on  the  —  day  of ,  188-,  a  petition  was  presented 

to  the  board  of  trustees  of  such  town,  signed  by  a  majority 
of  all  the  resident  owners,  living  and  residing  within  said 
town,  of  all  the  lots  and  parcels  of  land  bordering  upon  said 
Hope  street,  between  said  Willow  and  Schofield  streets,  esti- 
mating by  measuring  the  front  lines  of  the  lots  and  parcels 
of  land  bordering  upon  said  Hope  street  between  the  streets 
named,  praying  said  board  of  trustees  to  improve  said  Hope 
•street  and  sidewalks  between  said  points  (being  a  distance  of 
not  less  than  one  square),  by  grading  and  gravelling  the  same 
according  to  plans  and  speciftcatious  to  be  by  them  adopted ; 
setting  out  at  length  a  copy  of  such  petition  and  of  the  names 
of  the  owners  thereunto  attached. 

Appellee  further  alleged  that  said  petition  was  signed  by 
nil  the  resident  owners  of  lots  and  parcels  of  land  bordering 
upon  Hope  street,  between  W^illow  and  Schofield  streets,  and 
that  the  improvement  prayed  for  >vas  not  less  than  one  square 

in  length ;  that,  on  the  —  day  of ,  188-,  at  a  regular 

meeting  of  the  board  of  trustees  of  said  town,  such  boaitl 
jnade  a  written  order  for  said  improvement,  and  made  and 
-adopted  proper  and  suflBcient  plans  and  specifications  of  the 
nature,  character  and  plan  of  such  improvement,  by  a  uuani- 
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mous  vote  of  the  board,  which  order,  specifications  and  vote 
were  filed  with  the  proper  oflBcer  and  recorded  in  the  proper 
records  of  such  town,  setting  out  copies  thereof;  that,  there- 
after, in  1883,  said  board  of  trustees  ordered  its  clerk  to  ad- 
vertise for  proposals  to  do  said  work,  in  the  "  Indianapolis 
Times,''  for  seven  consecutive  days,  which  advertisement  was 
made,  commencing  on  April  15th,  1883,  and  like  notices  were 
posted  up  in  four  public  places  in  said  town  of  Bright  wood, 
prior  to  the  day  fixed  for  receiving  such  proposals,  to  wit, 
April  26th,  1883,  giving  a  copy  of  such  advertisement ;  that, 
on  such  last  named  day,  written  proposalJj  to  do  such  work 
were  received  by  said  board  of  trustees  from  tliree  different 
parties,  of  whom  the  appellee  was  one,  and  proposed  to  do 
said   work,  according   to  tlie   plans  and  specifications,   for 
seventy-eight  cents  per  lineal  foot  front  on  each  side,  setting 
out  a  copy  of  appellee's  written  proposal ;  that  appellee's 
proposal  and  bid  for  said  work,  being  the  lowest  and  best  bid 
received,  was  accepted  by  said  trustees  at  a  regular  meeting 
thereof,  on  April  26th,  1883,  and  their  written  acceptance 
thereof  was  entered  of  record  in  the  proper  record  of  said 
town,  giving  a  copy  of  such  record  ;  that  time  was  given  to 
appellee  until  May  5th,  1883,  to  file  his  bond  in  the  penalty 
of  $1,000,  conditioned  for  the  proper  completion  of  said 
work  according  to  said  ordinance,  profile,  plans  and  specifi- 
cations and  advertisement,  and  such  bond  with  sureties  was 
accordingly  filed  within  the  time  limited,  setting  out  a  copy 
of  such  bond ;  and  that,  on  May  3d,  1-883,  said  bond  was 
duly  accepted  by  said  trustees  at  their  regular  meeting,  and 
their  acceptance  thereof  was  duly  entered  of  record  in  the 
proper  records  of  said  town,  giving  a  copy  of  such  record 
entry.     And   appellee   further   averred  that    he    improved, 
graded  and  gravelled  said  Hope  street  and  sidewalks,  between 
Willow  and  Schofield  streets,  in  all  things  according  to  said 
contract,  and  completed  the  same  to  the  satisfaction  and  ac- 
ceptance of  said  trustees,  within  the  time  limited;  that  the 
engineer  of  said  town  and  superintendent  of  said  work  ex- 


374  SUPREME  COURT  OF  INDIANA, 

Wiles  V.  Hoss. 

amined  and  approved  the  same  and  reported  to  said  trustees 
that  the  work  was  completed  according  to  contract,  and  that, 
thereupon,  said  work  was  approved  and  accepted  by  said 
board  of  trustees ;  that  the  total  cost  of  said  improvement 
was  $2,199.62;  that  the  entire  length  of  the  whole  line  so 
improved  was  one  thousand  four  hundred  and  ten  feet  on 
each  side,  making  a  total  length  of  front  line  of  two  thou- 
sand eight  hundred  and  twenty  feet ;  that  the  length  of  thfe 
front  line  of  the  several  lots,  owned  as  aforesaid  by  defend- 
ant, Wiles,  bordering  on  the  part  of  Hope  street  so  improved, 
upon  both  sides  of  the  street,  was  in  the  aggregage  one 
thousand  one  hundred  and  seventy-seven  feet  three  inches, 
giving  also  the  length  of  the  front  line  of  each  lot  separately ; 
that  the  board  of  trustees  estimated  the  cost  of  said  improve- 
ment according  to  the  whole  length  thereof  per  running  foot, 
and  estimated  and  apportioned  the  amount  of  said  contiact 
price  to  the  diflFerent  lots  and  parcels  of  land  bordering  on 
that  portion  of  said  street  so  improved,  and  required  the 
owners  of  the  several  lots  to  pay  the  said  amounts  so  esti- 
mated and  allowed,  made  out  and  delivered  to  appellee  a 
first  and  final  estimate  in  writing  for  said  work,  and  set  oat 
and  specified  therein  the  total  cost  of  said  work,  the  total 
length  thereof  upon  each  side,  the  length  of  the  front  line 
of  each  and  all  of  the  lots  and  parcels  of  ground  bordering 
thereon,  the  whole  amount  due  appellee,  and  the  several 
sums  due  him  from  the  several  owners  respectively  of  such 
lots  and  parcels  of  ground,  and  the  proportion  of  each  to 
the  entire  cost  and  to  the  whole  length  of  said  improvement, 
and  recorded  such  estimate  in  the  proper  record  of  said  town, 
setting  out  a  copy  of  such  estimate. 

And  appellee  further  averred  that  said  board  of  trustees 
made  an  order  requiring  defendant,  and  each  and  every  owner 
of  each  and  all  such  lots  or  parcels  of  ground,  to  pay  the 
several  sums  so  assessed  and  estimated  to  them  as  aforesaid  ; 
that  more  than  ten  days  had  elapsed  since  said  order  and 
since  demand  was  made  upon  defendant,  Wiles,  for  paymer.t. 
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but  the  defendant  had  wholly  failed  and  refused  to  pay  the 
same  or  any  part  thereof;  that  there  was  then  due  and  owing 
from  said  defendant  each  and  all  of  the  several  assessments 
upon  the  several  lots  so  owned  by  him,  as  set  out  in  said  esti- 
mate, the  aggregate  sum  of  $1,200,  no  part  of  which  had 
been  paid.     Wherefore,  etc. 

Appellant^s  demurrer  to  appellee's  complaint,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
<»use  of  action,  was  overruled  by  the  court  at  special  term. 
On  his  appeal  to  general  term  this  ruling  was  assigned  by  ap- 
pellant as  error,  and  on  his  further  appeal  to  this  court  it  is 
the  first  error  complained  of  in  argument  by  his  learned 
counsel. 

It  is  conceded  by  counsel  on  both  sides,  as  well  of  appel- 
lee as  of  appellant,  that  the  proceedings  for  the  improvement 
of  Hope  street,  described  in  the  complaint  herein,  were  com- 
menced and  had  under  and  pursuant  to  the  provisions  of  an 
act  of  the  General  Assembly  of  this  State,  entitled  **An  act 
to  enable  incorporated  towns  to  lay  out,  open,  grade,  and  im- 
prove streets  and  alleys,  and  make  public  improvements 
therein,  and  to  make  surveys  and  adopt  plats  where  the  same 
have  been  lost  or  destroyed,  and  prescribing  tlie  duties  of  the 
board  of  trustees,  and  providing  for  the  mode  of  working 
and  improving  streets  and  alleys,  and  declaring  an  emer- 
gency." Approved  April  27th,  1869.  Acts  of  1869,  Spec. 
Sess.,  p.  33. 

This  act  contains  ten  (10)  sections,  but  does  not  contain 
any  repealing  clause  or  section.  The  ten  sections  have  been 
brought  forward  into  the  Revised  Statutes  of  1881,  and  are 
there  known  as  sections  3364  to  3373,  inclusive.  In  section 
3364,  which  is  section  8  of  the  above  entitled  act,  so  far  as  it 
is  applicable  to  the  case  in  hand,  it  is  provided  as  follows  : 
**  Whenever  a  majority  of  all  the  resident  owners  of  any  lots 
or  parcels  of  land  on  any  street  or  alley,  not  less  than  one 
square  (to  be  estimated  by  numbers  or  by  measuring  the  front 
lines  of  such  lots  or  parcels  of  land  bordering  thereon),  shall 
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petition  the  board  of  trustees  of  such  town  to  grade,  pave, 
gravel,  or  macadamize^  or  for  either  kind  of  said  improve- 
ment, the  board  of  trustees  may  cause  the  same  to  be  done 
according  to  the  specifications  by  them  to  be  adopted,  by  con- 
tract given  to  the  best  bidder,  after  advertising  to  receive 
proposals  therefor,"  etc. 

Nearly  ten  years  prior  to  the  approval  of  the  above  entitled 
act,  the  General  Assembly  of  this  State  enacted  another  stat- 
ute,  entitled  "An  act  to  compel  owners  of  town  lots  to  grade, 
and  pave  or  plank  sidewalks,  and  fixing  the  penalty  thereto." 
Approved  February  14th,  1859.     Acts  of  1859,  p.  184. 

This  act  contains  four  (4)  sections,  exclusive  of  the  emer- 
gency section,  and  these  four  sections  are  brought  forward 
into  the  Revised  Statutes  of  1881,  and  are  there  known  as 
sections  3357  to  3360,  inclusive.  In  section  3357 — section 
1  of  the  last  entitled  act — it  is  provided  as  follows  :  "  When- 
ever, in  the  opinion  of  the  board  of  trustees  of  any  incorpo- 
rated town  in  this  State,  public  convenience  requires  that  the 
sidewalks  of  any  street  in  such  town  should  be  graded  or 
)>aved  or  planked,  such  board  of  trustees  may,  by  an  ordi- 
nance, compel  the  owners  of  lots  adjoining  such  street  to 
grade,  pave,  or  plank  the  same.'^ 

Appellant's  counsel  say  in  their  brief  of  this  cause  that  the 
first  question  presented  by  the  demurrer  to  plaintiif 's  com- 
plaint may  be  thus  put :  Does  section  3364,  above  quoted, 
apply  to  the  improvement  of  sidewalks?  Upon  this  question 
counsel  say  :  "  The  contention  of  appellant  is,  that  such  sec- 
tion does  not  apply  to  sidewalks  at  all;  that  another  statute 
exclusively  regulates  the  improvement  of  sidewalks  in  towns. 
This  latter  statute  was  a  particular  act,  and  this  particular 
act,  then  regulating  the  improvement  of  sidewalks,  was  in 
existence  at  that  time.  The  particular  act,  as  to  the  im- 
provement of  sidewalks,  provides  for  a  mode  of  procedure 
entirely  diflPorcnt  from  that  authorized  by  the  act  of  April 
27th,  1869,  which  regulates  the  improvement  of  streets  only 
as  distinguished  from  sidewalks." 
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Defendant's  counsel  then  insist  very  earnestly  that  the 
above  entitled  act  of  February  14th,  1859,  in  relation  to  the 
compulsory  improvement  of  sidewalks  in  incorporated  towns 
by  the  owners  of  lots  adjoining  the  street,  is  not  repealed  by 
the  later  act  of  April  27th,  1869,  above  referred  to,  provid- 
ing for  the  improvement  of  streets  and  alleys  in  such  incor- 
porated towns. 

We  agree  with  counsel  in  their  position  that  the  aforesaid 
act  of  February  14th,  1859,  is  not  repealed,  or  in  anywise 
affected,  by  the  provisions  of  the  later  act  of  April  27th,  1869  ; 
not  so  much,  however,  for  the  reasons  urged  by  counsel,  al- 
though we  recognize  their  force,  as  for  other  and,  as  we  think, 
more  cogent  reasons,  which  will  be  hereinafter  stated. 

As  we  have  already  said,  the  above  entitled  act  of  April 
27th,  1869,  contains  no  repealing  clause  or  section,  and  if, 
therefore,  it  repeals  the  aforesaid  act  of  February  14th,  1859, 
it  is  not  an  express  repeal,  but  only  a  repeal  by  implication. 
It  is  well  settled  by  our  decisions  that  "  repeals  by  implica- 
tion are  not  favored  by  the  courts,  and  when  thev  occur  the 
old  law  will  be  superseded  thereby  to  the  extent,  and  only 
to  the  extent,  that  the  later  statute  is  in  absolute  and  irrec- 
oncilable conflict  therewith."  Statey  ex  reL,  v.  Cooper,  antey 
p.  12 ;  Haas  v.  Shaw,  91  Ind.  384  (46  Am.  R.  607) ;  Frazer 
v.  Qifford,  94  Ind.  482. 

There  is  absolutely  no  conflict  whatever,  we  think,  be- 
tween the  provisions,  respectively,  of  the  two  statutes  now 
under  consideration  ;  and  in  such  case,  of  course,  it  can  not 
be  correctly  said  that  the  later  statute  repeals  by  implication 
any  of  the  provisions  of  the  older  law.  The  purposes  of  the 
two  statutes,  respectively,  are  as  widely  different,  each  from 
the  other,  as  are  the  modes  of  procedure  in  each  act  provided 
for  the  accomplishment  of  their  respective  purposes.  In  the 
act  of  February  14th,  1859  (section  3357,  above  quoted),  pro- 
vision is  made  for  the  compulsory  improvement  of  the  side- 
walks of  any  street  in  an  incorporated  town,  without  regard 
to  the  residue  or  roadway  of  such  street,  by  the  owners  of 
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lots  adjoiDing  the  same,  whepever,  in  the  opinioD  of  the 
board  of  trustees  of  such  town,  public  convenience  requires* 
such  improvement.  On  the  other  hand,  it  will  be  seen  that, 
in  the  act  of  April  27th,  1869  (section  3364,  above  quoted), 
provision  is  made  for  the  improvement  of  any  street  or  alley, 
not  less  than  one  square,  in  an  incorporated  town,  upon  the 
petition  of  a  majority  of  all  the  resident  owners  of  any  lots 
or  parcels  of  land  thereon,  etc.  There  is  no  conflict,  we  think, 
between  the  provisions  of  this  later  act  and  those  of  the  act 
of  February  14th,  1859,  and,  therefore,  there  is  no  repeal  by 
implication  of  the  provisions  of  the  older  law. 

But  we  can  not  agree  with  defendant's  counsel  in  their 
proposition  that  the  above  entitled  act  of  April  27th,  1869,' 
*'  regulates  the  improvement  of  streets  only,  as  distinguished 
from  sidewalks."  The  statute  in  question  provides  for  the 
improvement  of  streets  upon  petition,  etc.,  and  therein  lies 
the  difference  between  it  and  the  aforesaid  act  of  February 
14th,  1859,  which  vests  the  power  to  compel  the  owners  of 
adjoining  lots  to  improve  the  sidewalks,  in  the  board  of 
trustees  in  an  incorporated  town,  whenever,  in  the  opinion 
of  such  board,  public  convenience  requires  such  improve- 
ment. As  we  have  said,  the  aforesaid  act  of  April  27th,  1869, 
provides  for  the  improvement  of  streets  upon  petition^  etc. 
We  need  not  argue,  for  the  purpose  of  showing  that  the  side- 
walk, for  the  use  of  pedestrians,  is  as  much  a  part  of  the 
street  as  the  roadway  therein,  for  the  use  of  animals  and 
vehicles.  "  It  is  too  well  settled  to  admit  of  debate,  that  the 
term  ^street'  in  its  ordinary  acceptation  includes  sidewalks, 
and  that  it  \^  always  given  that  meaning  unless  the  language 
with  which  it  is  associated  changes  or  restricts  its  significa- 
tion. State  v.  Berdetta,  78  Ind.  185  (38  Am.  R.  113);  2  Dil- 
lon Munic.  Corp.  (3d  cd.),  section  780,  n.  1."  City  of  Kokomo 
v.  Mahan,  100  Ind.  242;  Dooley  v.  Tovm  of  Sullivan,  112 
Ind.  451. 

It  can  not  be  held,  therefore,  as  counsel  for  defendant  con- 
tend, that  the   above  entitled  act  of  February  14th,  1859, 
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prescribes  "the  exclusive  rule  regulating  the  improvement 
of  sidewalks  in  incorporated  towns."  Nor  can  we  hold  that 
the  ordinance,  in  the  case  under  consideration,  which  author- 
ized the  improvement  of  the  street  to  its  full  width,  side- 
walks as  well  as  roadway,  under  the  provisions  of  the  afore- 
isaid  act  of  April  27th,  1869,  was  for  that  reason  liftra  vires 
and  void.  On  the  contrary,  we  are  of  opinion  that  the  ordi- 
nance in  question,  and  the  improvement  thereunder  of  the 
street  to  its  full  width,  both  sidewalks  and  roadway,  were 
alike  fully  authorized  by  the  provisions  of  the  act  of  April 
27th,  1869. 

Defendant's  counsel  also  claim  that  plaintiff's  complaint 
is  bad  on  demurrer,  because  it  "  fails  to  show  a  petition  by 
the  property-holders  for  the  work  called  for  by  the  ordi- 
nan<5e."  It  is  said  by  counsel  that  the  street  a^^ked  to  be  im- 
proved is  "  Hope  street,  between  Willow  and  Sehofield  streets 
(being  a  distance  of  one  square).''  The  ordinance  or  resolu- 
tion adopted  by  the  board  of  trustees  called  for  tlie  improve- 
ment of  "  that  portion  of  Hope  street,  and  sidewalks  thereof, 
lying  between  Sehofield  and  Willow  streets,  in  said  town." 
There  is  no  substance,  we  think,  in  this  objection  of  counsel 
to  the  suiBciency  of  plaintiff's  complaint. 

Defendant  further  claims  that  the  complaint  is  bad,  be- 
cause "  it  fails  to  show  a  binding  contract  in  writing  to  do 
the  proposed  work."  It  will  be  seen,  however,  from  the 
averments  of  the  complaint,  the  substance  of  which  we  have 
heretofore  given,  that  the  written  proposals  of  the  town  au- 
thorities of  the  work  to  be  done,  the  written  bid  of  plaintiff 
to  do  the  proposed  work,  and  the  written  acceptance  of  such 
bid  by  the  proper  authorities,  together  constituted  a  contract 
to  do  the  proposed  work,  wholly  in  writing,  and  v^alid  and 
binding  on  the  parties  thereto.  Such  a  contract,  we  think, 
was  sufficient. 

Some  minor  objections  to  the  complaint  have  been  pointed 
out  by  defendant,  and  have  been  carefully  examined  and 
considered ;  but  none  of  these  objections  seem  to  us  to  have 
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been  well  taken.  Our  conclusion  is,  that  the  court  below,  at 
special  term,  did  not  err  in  overruling  the  demurrer  to  the 
complaint  herein. 

Under  the  alleged  error  of  the  court  in  overruling  de- 
fendant's motion  for  a  new  trial,  but  little  need  be  said. 
Some  critical  and  technical  objections  are  pointed  out  to  the 
orders  of  the  town  board,  the  esfimate  of  the  amount  of 
work  done  and  the  assessment  against  defendant's  lots.  In 
section  3366,  R.  S.  1881,  in  force  since  April  27th,  1869,  it 
is  provided  that,  in  such  suits  as  the  one  now  before  us,  *'  no 
question  of  fact  shall  be  tried  which  may  arise  prior  to  the 
making  of  the  contract  for  said  improvement  under  the  order 
of  the  board  of  trustees."  This  statutory  provision  fullv 
meets  and  disposes  of  the  princijial  contention  of  defendant's 
counsel,  under  the  alleged  error  of  the  court  in  overruling  the 
motion  for  a  new  trial,  namely  :  That  there  was  no  proper 
advertisement  for  bids  for  the  improvement  of  the  street. 
Whether  there  was,  or  was  not,  such  proper  advertisement 
for  bids  was  certainly  a  question  of  fact  which  arose  prior  to 
the  making  of  the  contract  for  the  improvement  of  the  street, 
in  this  case,  and,  therefore,  it  was  not  a  question  for  trial  in 
the  court  below.  It  is  not  contended  that  there  was  no  ad- 
vertisement for  bids,  in  the  cause  now  before  us,  but  the  con- 
tention is,  that  the  advertisement  was  not  "proper."  Even 
if  we  agreed  with  defendant  on  this  point  (and  we  do  not), 
we  would  not  be  authorized  thereby,  in  view  of  the  statutory 
provision  last  above  quoted,  to  reverse  the  judgment  below 
oil  the  ground  that  the  evidence  failed  to  show  a  "  proper 
advertisement  for  bids."     Clements  v.  Lee,  post,  p.  397. 

We  are  of  opinion  that  the  finding  of  the  court  at  special 
term  was  sustained  by  sufficient  evidence,  and  was  not  con- 
trary to  law.  Upon  the  face  of  the  record,  these  facts  are 
shown  by  the  evidence :  that  plaintiff  has  improved  the  street 
in  front  of  defendant's  lots,  in  accordance  with  the  contract 
therefor,  to  the  approval  and  acceptance  of  the  town  authori- 
ties ;  that  estimates  and   assessments  were  duly  made  and 
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granted  for  the  amount  of  work  done,  and  that  the  assess- 
ments against  defendant's  lots  were  due  and  unpaid. 

We  have  found  no  error  in  the  record  of  this  cause  whic)i 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  IS,  18S8. 


^- 
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Butler  University  v,  Scoonover  et  al. 

CoRPOKATION. — Stockholder. — Subscription  for  Stock. — Issive  oj  Certificates. — To 
create  the  relation  of  stockholder  it  is  not  essential  that  a  certificate 
should  have  been  issued,  provided  a  contract  to  take  stock  has  been 
made,  or  provided  the  rights  and  emoluments  of  a  stockholder  have  been 
enjoyed  with  the  consent  of  the  corporation ;  but  there  must  in  every 
case  be  some  sort  of  subscription  whereby  the  subscriber  obtains  the 
right,  upon  some  condition,  to  demand  stock  and  to  exercise  the  rights 
of  a  stockholder. 

Sasie. — Contract, — Nudum  Pactum. — Where  one  neither  subscribes  for  nor 
receives  or  controls  stock,  and  neither  acts  as  a  stockholder  nor  is  recog- 
nized as  such  by  the  corporation,  a  bond  executed  by  him,  reciting  that 
he  has  retained  as  a  loan  a  certain  sum  of  his  subscription  to  the  stock 
of  the  corporation,  and  that  he  agrees  to  pay  interest  tiiereon,  failing  in 
which  the  principal  shall  become  due,  is  without  consideration,  and  not 
enforceable. 

Same. — Recital  in  Separate  Instrument  Concerning  Subscription  for  Slock. — In 
such  case  the  recital  in  the  bond  that  the  obligor  "  has  retained  of  his 
subscription  for  two  shares  of  capital  stock  *  *  the  sum  of  two  hundred 
dollars,  being  the  amount  of  his  subscription,  as  a  loan,''  is  neither  a 
subscription  in  itself  nor  conclusive  evidence  of  a  subscription. 

Same. — Effect  of  Subscription /or  Stock. — Whether  one  who  subscribes  for 
stock  in  a  corporation  becomes,  by  the  mere  fact  of  making  the  subscrip- 
tion, a  stockholder  therein,  depends  upon  the  terms  of  his  contract  and 
the  charter  of  the  corporation,  and  whether  the  subscription  was  made 
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as  preliminary  to  the  organisation,  or  after  it  was  under  way,  for  stock 
thereafter  to  be  issued. 

From  the  Tippecanoe  Superior  Couil. 

H.  W.  Chase,  F.  8.  Chase,  F.  W.  Chase,  H.  Speed  and   O. 
jB.  Jameson,  for  appellant. 
F.  B.  Everett,  for  appellees. 

• 

Mitchell,  C.  J. — On  the  5th  day  of  September,  1866, 
Scoonover,  as  principal,  and  Morehouse,  as  surety,  delivered  a 
written  contract,  duly  signed  by  them,  to  the  Northwestern 
Christian  University.  It  was  recited  therein  that  Scoonover 
had  retained  two  hundred  dollars  of  his  subscription  to  the 
stock  of  the  university,  as  a  loan  made  to  him  by  the  corpo- 
ration of  so  much  of  its  endowment  fund,  agreeably  to  the 
provisions  of  its  charter,  which  authorized  it  to  give  prefer- 
ence to  the  subscribers  to  its  stock,  as  borrowers.  The  obligors 
jointly  and  severally  agreed  to  pay  interest  on  the  amount 
of  the  loan  at  the  rate  of  six  percent,  per  annum  in  advance, 
and,  in  the  event  of  their  failure  to  pay  the  interest  according 
to  the  agreement,  or  in  case  they  should  thereafter  fail  to 
give  such  further  security  as  the  board  of  directors  of  the 
university  should  at  any  time  require,  the  principal  sum  was 
to  become  due  and  payable. 

The  complaint  alleged  that  Scoonover,  on  the  day  upon 
which  the  contract  sued  on  bears  date,  subscribed  for  two 
shares  of  one  hundred  dollars  each  of  the  capital  stock  of  the 
university,  and  that  he  retained  the  whole  amount  of  his  sub- 
sci'iption  as  a  loan  from  the  university,  and  executed  the  ob- 
ligation sued  on  as  evidence  thereof,  with  Morehouse  as 
surety. 

It  was  alleged  that  the  name  of  the  university  had  since 
been  changed,  and  that  default  had  been  made  by  Scoonover^ 
in  that  he  had  failed  and  refused  to  pay  any  interest  since 
November  1st,  1879. 

Upon  an  issue  that  the  contract  had  been  executed  without 
any  consideration  whatever,  the  cause  was  tried  by  a  jury. 
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who  returned,  in  a  special  verdict,  substantially  the  following 
facts:  They  found  that  the  bond  had  been  duly  executed,  but 
that  Scoonover  "  at  no  time  before  or  after  the  execution  of 
said  bond  subscribed  for  any  stock  in  the  Northwestern 
Christian  University."  They  found  further  that  no  stock 
had  ever  been  issued  to  Scoonover ;  that  he  never  acted  as  a 
stockholder,  nor  received,  owned  or  controlled  any  stock,  and 
that  he  never  received  anything  as  a  consideration  for  the 
execution  of  the  bond  sued  on. 

The  court,  over  the  appellant's  motiofi  for  judgment  in  its 
favor,  gave  judgment  for  the  defendants  below  on  the  special 
verdict  so  returned.  The  propriety  of , this  ruling  involves 
all  there  is  in  the  case. 

The  appellant  contends  that  the  bond  or  contract  sued  on 
was,  in  effect,  a  subscription  to  the  stock  of  the  university, 
and  that  hence  the  finding  of  the  jury  that  Scoonover 
never  had  subscribed  for  nor  received  a  certificate  for  any 
stock,  and  that  he  never  acted  as  a  stockholder  nor  owned  or 
controlled  anv  stock,  and  that  he  never  received  any  consid- 
eration  for  the  bond,  is  immaterial.  This  position  is  not  sus- 
tainable. Of  course,  the  fact  that  no  certificate  of  stock 
was  issued  is  of  itself  of  no  consequence.  It  is  not  essen- 
tial that  a  certificate  should  have  issued  in  order  to  create 
the  relation  of  stockholder,  provided  a  contract  to  take  stock 
had  been  duly  made,  or  provided  the  rights,  privileges  and 
emoluments  of  a  stockholder  had  been  enjoyed,  with  the  con- 
sent of  the  corporation. 

The  theory  upon  which  the  complaint  proceeded  was,  that 
Scoonover  had  subscribed  for  two  shares  of  one  hundred 
dollars  each  of  the  capital  stock  of  the  university,  and  that, 
instead  of  paying  his  subscription  in  money,  he  had  simply 
retained  the  amount  as  a  loan,  in  consideration  of  which  he 
executed  the  bond  sued  on,  with  Morehouse  as  surety.  If 
this  theory  had  been  sustained,  whether  a  certificate  had 
been-issued  or  not,  Scoonover,  upon  payment,  at  least,  if  not 
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before,  would  have  had  some  rights  in  the  corporation  which 
it  would  have  been  bound  to  recognize. 

The  jury  found,  and  the  evidence  sustains  the  findings  or 
tends  to  sustain  it,  that  Scoonover  never  subscribed  for  any 
stock.  Never  having  subscribed  for  any  stock,  there  was,  of 
course,  no  consideration  for  the  bond,  unless  in  some  way  he 
received  stock  or  acted  or  was  recognized  as  a  stockholder. 
The  jury  expressly  negative  each  and  all  of  these  proposi- 
tions. Thev  return  that  the  defendant  never  subscribed  for, 
nor  received,  owned  or  in  any  manner  controlled,  any  stock, 
and  that  he  received  no  consideration  whatever  for  the  bond. 
Fanning  v.  Insurance  Co.,  37  Ohio  St.  339,  was  a  suit  by  an 
insurance  corporation  upon  a  note  for  $3,000,  and  to  fore- 
close a  mortgage  given  as  a  security  therefor.  It  appeared 
that  the  defendant  had  verbally  agreed  to  take  $3,000  in 
stock,  and  had  given  the  note  and  mortgage  in  suit  in  pay-  ^ 
ment  therefor.  In  the  absence  of  proof  that  the  maker  of 
the  note  had  subscribed  for  stock,  so  as  to  be  entitled  to  the 
rights  and  privileges  of  a  stockholder,  or  that  she  had  re- 
ceived stock,  or  that  she  had  in  some  other  way  estopped 
herself,  it  was  held  that  her  contract  was  a  nudum  pactum. 
The  doctrine  of  the  case  is  unquestionably  sound,  and  well 
supported  by  authority.     It  is  decisive  of  the  present  case. 

It  does  not  appear,  in  the  case  before  us,  that  there  was 
even  an  oral  agreement  to  subscribe  for  stock.  The  recitals 
in  the  bond,  and  the  whole  case,  assume  that  Scoonover  had 
subscribed  for  stock,  and  that  the  subscription  price  was  the 
consideration  of  his  contract  to  pay.  When,  therefore,  it 
appeared  that  he  never  had  subscribed  for  stock,  nor  in  any 
other  manner  acquired  any  right  to  be  recognized  as  a  stock- 
holder, in  the  event  of  payment  of  the  bond,  it  became  en- 
tirely clear  that  his  contract  was  without  consideration. 
Although  it  may  be  true  that  a  binding  contract  of  subscrip- 
tion to  the  stock  of  a  corporation,  unless  the  statute  or  arti- 
cles of  association  provide  to  the  contrary,  may  be  made, 
without  actually  signing  a  formal  subscription  paper  or  stock- 
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book,  in  any  manner  that  the  subscriber  and  corporation 
clearly  mauilest  their  purpose  to  enter  into  a  contract  whereby 
the  relation  of  stockiiolder  of  the  corporate  stock  is  to  re- 
•tfult — yet  there  must  in  every  case  be  some  sort  of  subscrip- 
tion or  contract  whereby  the  subscriber  obtains  the  right, 
upon  some  condition,  to  demand  stock  and  to  exercise  the 
rights  of  a  stockholder. 

Contracts  for  membership  in  a  corporation  are  not  different 
in  their  essential  elements  from  other  contracts.  There  must 
be  contracting  parties  whose  minds  mutually  assent  to  some 
pro{)ositio\i,  and  whose  agreement  creates  corresponding  ob- 
ligations between  the  parties.  1  Morawetz  Corp.,  sections  44, 
62.  As  a  matter  of  course,  if  one  manifests  his  intention  to 
become  a  stockholder  in  a  corporation  by  some  overt  act,  and 
with  the  consent  of  the  corporate  body  assumes  the  duties 
and  accepts  the  privileges  of  a  shareholder,  he  may  be  estop- 
ped thereafter  from  denying  his  liability  as  such.  Ilawley  v. 
Upton,  102  U.  S.  314  ;  Sanger  v.  Upton,  91  U.  S.  56  ;  Nugent 
V.  Hnpermaora,  19  Wall.  241 ;  Cook  Stock  and  Stockholders, 
section  52. 

The  special  verdict  in  the  present  case,  however,  goes  to 
the  full  extent  of  showing  that  the  minds  of  the  parties  never 
mutually  assented  to  any  contract  of  subscription,  or  to  an 
agreement  to  take  or  deliver  corporate  stock,  for  it  finds  that 
Scoonover  never  subscribed  for  any  stock,  that  he  never  in 
any  manner  acted  as  a  stockholder,  and  that  he  received  no 
consideration  whatever  for  the  bond  sued  on. 

How  can  it  be  said  that  such  a  finding  would  support  a 
judgment  upon  a  complaint  which  distinctly  charges  that  the 
consideration  of  the  bond  sued  on  was  the  subscription  price 
of  two  shares  of  stock  ? 

It  is  said,  however,  that  the  recital  in  the  bond  that 
Scoonover  was  a  stockholder  estopped  the  appellees  from  de- 
nying that  fact.  However  that  might  be,  in  the  event  the 
bond  contained  such  a  recital,  it  is  enough  to  say,  the  only 
Vol.  114.— 25 
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basis  for  the  proposition  is  the  recital  that  Scoonover  "  has 
retained  of  his  subscription  for  two  shares  of  capital  stock 
*  *  *  the  sum  of  two  hundred  dollars,  being  the  amount  of 
his  subscription,  as  a  loan."  While  this  recital  might  well 
have  been  regarded,  in  the  absence  of  countervailing  evidence, 
as  sufiBcient  proof  that  a  subscription  of  some  kind  had  been 
made,  it  was  not,  without  more,  conclusive,  either  upon  the 
corporation  or  Scoonover,*  that  the  latter  was  a  stockholder. 
The  recital  was  in  no  sense  contractual,  but  was  a  mere  state- 
ment of  the  consideration  of  the  bond,  and  w^as  in  no  sense 
different  in  effect  than  would  be  a  recital  in  a  promissory  note 
or  other  contract  for  the  payment  of  money,  concerning  the 
consideration  upon  which  it  was  executed.  Whether  one  who 
subscribes  for  stock  in  a  corporation  becomes  by  the  mere  fact 
of  making  the  subscription  a  stockholder  therein,  depends 
upon  the  terms  of  his  contract  and  the  cliarter  of  the  corpo- 
ration, and  w^hether  the  subscription  was  made  as  preliminary 
to  the  organization,  or  after  it  was  under  way,  for  stock  there- 
after to  be  issued.  1  Morawetz  Corp.,  sections  46,  61  ;  Clark 
V.  Continental,  etc.,  Co.,  57  Ind.  135;  Lake  Ontario  Shore 
R.  R,  Co.  V.  Curtiss,  80  X.  Y.  219. 

The  jury  do  not  find  that  any  calls  were  paid  on  subscrip- 
tion to  the  stock.  What  they  find  is,  that  interest  was  paid 
on  the  bond  in  suit. 

As  before  observed,  the  turning  point  in  the  special  find- 
ing is  that  it  distinctly  negatives  the  issuable  fact  tendered 
by  the  complaint,  that  there  had  been  a  subscription  to  the 
stock  of  the  university.  All  that  appeared  in  evidence  tend- 
ing to  show  a  subscription  w^as  the  recital  contained  in  the 
bond  sued  on,  and  while  this  was  some,  and  might  well  have 
been  regarded  as  sufficient,  proof  of  a  subscription  of  some 
kind,  it  was  neither  a  subscription  in  itself,  nor  was  it  con- 
clusive evidence  that  a  subscription  had  been  made. 

What  the  rights  of  the  corporation  would  have  been  in 
case  it  had  tendered  the  stock  alleged  to  have  been  subscribed 
for,  before  the  bringing  of  the  suit,  and  whether,  in  that  event. 
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a  plea  of  no  consideration  for  tlie  bond  would  have  been 
available,  and  supported  by  the  evidence,  we  need  not  now 
decide. 

It  is  inferable  that  the  bond  sued  on  was  not  executed 
until  years  after  the  corporation  was  organized,  and  the  fact 
must  not  be  ignored  that  subscriptions  to  stock,  before  or  in 
the  process  of  organizing  a  corporation,  and  agreements  to 
take  stock  in  an  existing  corporation,  stand  on  an  entirely 
different  footing. 

Judgnjent  affirmed,  with  costs. 

Filed  Jan.  20, 1888 ;.  petition  for  a  rehearing  overruled  April  18, 1888. 
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Animals. — Running  at  Larne. — Impounding, — iS/a/M^c— iSection  2639,  R.  S, 
1881.  authorizing  the  impounding  of  animals,  has  no  reference  to  ani- 
mals that  have  strayed  from  their  owners,  hut  applies  to  animals  sufiered 
to  run  at  large,  notwithstanding  there  is  no  order  of  the  board  of  county 
commissioners  allowing  them  to  do  so. 

Same. — Right  to  Detain  Impounded  Animnls. — Estoppel, — One  who  seizes  and 
impounds  domestic  animals  is  hound  to  strictly  conform  to  the  law,  and 
he  can  detain  them  only  for  the  causes  specified  in  the  statute.  If  he 
places  his  right  to  hold  possession  on  a  false  ground,  as  by  the  assertion 
of  an  unfounded  claim  for  damages,  he  can  not  afterwards  change  posi- 
tion to  the  injury  of  the  owner. 

From  the  Clinton  Circuit  Court. 

W.  R.  Moore,  for  appellant. 

0.  E.  Brumbaugh,  F,  Beale  and  J,  C.  Rogers,  for  appellee. 

Elliott,  J. — On  the  15th  day  of  May,  1885,  the  appel- 


) 


388  SUPREME  COURT  OF  INDIANA, 


Jones  V.  Clouser. 


lant  lived  on  a  farm  in  Ross  township,  Clinton  county,  ad- 
joining one  on  which  the  appellee  lived.  A  highway  divided 
the  two  farjns.  On  that  day  the  appellant  found  three  of 
the  aj>pellee's  cattle  in  his  wheat  field.  These  cattle  had 
been  feeding  in  the  public  highway  and  upon  some  unen- 
closed land  for  about  two  weeks  prior  to  the  day  above  men- 
tioned. At  four  o'clock  on  the  afternoon  of  that  day  the 
appellant  drove  the  cattle  out  of  his  field  into  the  highway, 
and  soon  after  drove  them  into  a  private  pound  on  his  own 
land.  He  sent  a  written  notice  to  the  appellee  informing  him 
that  he  had  taken  up  the  cattle  and  had  impounded  them,  and 
notifying  him  to  take  them  out  of  the  pound  forthwith.  On 
the  receipt  of  the  notice  the  appellee  went  to  the  appellant  and 
demanded  the  cattle,  but  the  latter  refused  to  deliver  them, 
claiming  that  he  was  entitled  to  nine  dollars  as  damages. 
This  Slim  the  appellee  then  refused  to  pay,  but  on  the  fol- 
lowing morning  he  duly  tendered  it;  his  tender,  however, 
was  refused.  The  appellant,  at  the  time  of  the  tender, 
claimed  that  he  was  entitled  under  the  law  to  eighteen  dol- 
lars, and  thfit  he  would  not  accept  a  less  sum.  He  sufiered 
no  injury  from  the  cattle  breaking  into  his  field.  The 
board  of  commissioners  of  Clinton  county  had  not  adopted 
any  order  allowing  cattle  to  run  at  large. 

The' trial  court  held  that  the  appellee  was  entitled  to  re- 
(!()ver  possession  of  the  cattle,  and  gave  judgment  in  his 
favor.  We  think  the  judgment  of  the  trial  court  is  right, 
but  we  do  not  agree  with  appellee's  counsel  in  their  view  of 
the  statute.  Our  opinion  is,  that  section  2639,  R.  S.  1881, 
has  no  reference  to  animals  that  have  strayed  from  their 
owners,  but  applies  to  animals  suffered  to  run  at  large  in 
counties  where  there  is  no  order  of  the  board  of  commis- 
sioners authorizing  owners  to  allow  their  animals  to  run  at 
large.  The  act  in  which  that  section  is  found  is  entirely  dis- 
tinct from  the  act  relative  to  fences,  as  well  as  from  the  act 
respecting  trespassing  animals.  The  object  of  section  2639 
is  to  coerce  owners  of  domestic  animals  to  keep  them  within 
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their  own  enclosures,  unless  there  is  a  proper  order  of  the 
board  of  commissioners  allowing  them  to  run  at  large.  Nafe 
v.  Leiter,  103  Ind.  138. 

We  aiBrm  the  judgment  for  the  reason  that  the  appellant, 
w^hen  called  upon  by  the  appellee,  asserted  an  illegal  de- 
mand. At  that  time  he  was  not  entitled  to  any  damages, 
and  he  had  no  right  to  hold  possession  of  the  cattle  on  that 
ground.  As  he  placed  his  right  to  detain  the  cattle  on  a 
false  ground,  he  had  no  right  to  subsequently  change  posi- 
tion to  the.  injury  of  the  owner.  At  all  events,  such  a  course 
prevents  hira  from  successfully  asserting  a  lien. 

The  person  who  seizes  domestic  animals  under  statutes 
such  as  that  under  consideration,  is  bound  to  strictly  conform 
to  the  law,  and  can  only  detain  them  for  the  causes  provided 
by  statute.  Anderson  v.  Worley,  104  Ind.  165;  Nafe  v, 
loiter,  supra;  James  v.  Fowlei:,  90  Ind.  563;  Weber  v. 
Hartman.  7  Cal.  12. 

Judgment  affirmed. 

Filed  April  18, 1888. 


114  389 

1S8  fan 

114  389 
164  689 

114  389 
flfi6  223^ 


No.  11,929. 

The  State,  ex  rel.  Poyser  et  al.,  v.  The  Trustees  of 

Salem  Church  et  al. 

Mandate. —  Limiiatian  of  Use  of  Wi-it.— The  use  of  the  writ  of  mandate  is 
limited  to  the  enforcement  of  (»bligationa  imposed  by  law. 

Same.—  Corporation.— Duty  Growinrj  Out  of  Contract.— Where  the  duties  of  a 
corporation,  or  of  its  trustees,  g'row  out  of  matters  of  contract,  writs  of 
mandate  will  not  lie  against  the  corporation  or  its  tnistees,  either  in 
their  corporate  capacity  or  as  individuals,  to  compel  the  performance 
of  the  contract,  but  the  aggrieved  party  will  be  left  to  the  ordinary 
remedies. 
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Same. — Pieliyiom  Society,—  Use  of  Church  Building  by  Other  Denominati&M. — 
The  trustees  of  a  Methodist  church  corporation  solicited  subscriptions' 
to  a  building  fund.  To  induce  persons  who  were  not  members  of  the 
religious  deuomination  rept^sented  by  them  to  subscribe  to  such  fund, 
it  was  stipulated  in  the  subscription  papers,  with  the  consent  of  the 
corporation,  that  the  house  to  be  erected  should  be  free  to  all  orthodox 
denominations  when  not  occupied  by  the  Methodists.  Relying  upon 
this  stipulation,  members  of  other  denominations  subscribed  and  paid 
various  sums  of  money.  Some  time  after  the  completion  of  the  build- 
ing, the  Methodist  corporation  refused  to  permit  other  denominations 
to  use  the  house.  Complaint  by  subscribers  to  the  building  fund,  asking 
that  a  writ  of  mandate  may  issue  to  compel  the  trustees  of  the  Meth- 
odist Church  to  designate  a  time  when  another  denomination  may 
occupy  the  building. 

Hehl,  that  the  duty,  the  performance  oi  which  is  sought  to  be  compelled, 
is  not  one  '*  resulting  from  an  office,  trust  or  station,"  and  that,  under 
section  1168,  B.  S.  1881,  mandate  will  not  lie. 

.  From  the  Noble  Circuit  Court. 

A,  A,  Chapin  uud  R,  P.  Barr,  for  appellants. 
J,  H.  Baker  and  F,  E,  Baker,  for  appellees. 

« 

.  HowK,  J. — In  this  case  error  is  assigned  here  by  plaintiff's 
relators  which  calls  in  question  the  correctness  of  the  trial 
court\s  conclusions  of  law  upon  its  special  finding  of  facts. 
Cross-errors  have  been  assigned  here  by  appellees,  defend- 
ants below,  (1)  upon  the  overruling  of  their  demurrers  to 
relators'  complaint  and  alternative  writ  of  mandate,  and  (2) 
upon  the  overruling  of  their  demurrer  to  relators'  reply  to 
their  answer  and  return  to  relators'  alternative  writ  of  man- 
date herein.  In  the  natural  order  of  things  the  questions 
arising  under  the  first  of  these  cross-errors  will  be  first  con- 
sidered and  decided. 

This  suit  was  commenced  in  the  name  of  the  State  of  In- 
diana, as  plaintiff,  on  the  relation  of  George  K.  Poyser  and 
William  A.  King,  against  the  Trustees  of  the  Salem  Church 
of  the  Methodist  Society  of  Haw-Patch  Circuit,  of  the 
Western  Circuit  of  Michigan,  alias  the  Trustees  of  the  Salom 
Methodist  Protestant  Church,  and  Alonzo  T.  Poyser,  David 
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E.  Damy,  John  Hostetter,  John  Hite  and  Alvin  H.  Ramsby, 
us  defendants. 

'la  their  complaint  and  alternative  writ  of  mandate  herein, 
relators  alleged  that  defendant^  Trustees  of  the  Salem  Meth- 
odist Protestant  Church,  was  a  religious  society  organized  as 
a  corporation,  under  the  laws  of  the  State  of  Indiana,  and 
that  defendants  Poyser,  Damy,  Hostetter,  Hite  and  Ramsby 
were  its  trustees;  that,  on  the  23d  day  of  March,  1874,  and 
from  that  time  until  1878,  the  defendant  corporation  occupied 
for  religious  worship  a  church  building  situated  on  a  certain 
parcel  of  real  estate,  particularly  described,  in  Xoble  county, 
Indiana;  that  iu  1878,  such  building  having  become  old  and 
insufficient  for  the  needs  of  the  community  as  a  place  of  re- 
liijious  worship,  defendant  corporation,  by  its  trustees,  de- 
termined to  erect  a  new  building ;  that  there  were  then  re- 
siding in  that  vicinity  many  persons  who  were  members  of 
other  christian  churches,  and  others  who,  not  belonging  to 
any  church  organization,  were  nevertheless  accustomed  to  at- 
t<?nd  religious  services  at  said  place  ;  that,  in  order  to  -raise 
the  necessary  funds  to  erect  such  new  building,  the  trustees 
of  such  defendant  corporation  organized  themselves  into  a 
building  committee,  and  associated  with  themselves,  as  a  mem- 
ber of  such  committee,  relator  George  K.  Poyser,  and  to 
induce  other  persons,  who  were  not  members  of  such  church 
corporation,  to  subscribe  to  such  new  building  fund,  such 
trustees  prepared  written  subscription  papers,  having  a  stip- 
ulation written  in  the  body  of  some  of  tliem  and  endorsed 
upon  others.  A  copy  of  such  subscription  paper,  with  such 
-endorsement  thereon,  was  filed  with  the  complaint  and  al- 
ternative w^rit ;  but  the  other  kind  of  subscription  papers 
was  in  defendant's  hands,  and  no  copy  thereof  could  be  ob- 
tained and  filed  bv  relators. 

And  the  relators  averred  that  all  such  subscription  papers 
were  precisely  alike,  except  as  aforesaid  and  as  to  names  of 
subscribers  and  sums  subscribed ;  tliat  such  stipulations, 
therein  or  thereon,  were  to  the  effect  that^  the  new  house  to 
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be  erected  should  be  free  to  all  orthodox  denorainatidiis  when 
not  occupied  by  defendants'  church ;  that  such  suhjscription 
papers,  with  the  knowledge  and  consent  of  defendant  corpo- 
ration,  were  circulated  bv  such  building  committee,  and  sub- 
scriptions  solicited  and  obtained,  upon  the  conditions  afore- 
said ;  that,  relying  upon  such  stipulation  and  condition^ 
relator  Poyser  subscribed  on  one  of  such  papers  the  sum  of 
$135,  relator  King  subscribed  $125,  and  other  [KTsons, 
not  members  of  defendants'  church,  also  subscribed  various 
other  sums  upon  such  conditions,  in  all  amounting,  with  re- 
lators' subscriptions,  to  about  $1,400,  and  that  the  aggregate 
amount  of  subscriptions  made  by  all  persons,  upon  the  con- 
.  ditions  aforesaid,  was  about  $3,000  j  that  relators  paid  in  full 
their  several  subscriptions,  as  did,  also,  nearly  all  the  other 
subscribers,  and  all  such  subscriptions  were  accepted  by  de- 
fendants, and  the  money  paid  thereon  was  received  by  them 
upon  such  conditions,  and  used  in  erecting  a  new  church 
building  upon  the  premises  aforesaid  in  1879. 

And  relators  further  said  that,  for  some  years  after  the 
erection  and  completion  of  such  church  building,  defendants 
permitted  other  religious  denominations  to  hold  meetings  and 
worship  in  such  church  building  on  the  Sabbath,  as  stated 
and  agreed  in  the  conditions  aforesaid  in  such  subscriptions^ 
at  such  times  as  the  same  was  not  occupied  by  defendants'' 
church  denomination ;  that  such  building  was  in  the  country, 
away  from  any  village,  town  or  city,  and  defendants'  church 
was  not  accustomed  to  hold  religious  services  upon  each 
Sabbath  day,  or,  if  they  did,  they  did  not  hold  such  services 
more  than  twice  a  day  ;  and  there  being  members  of  a  religious 
denomination  known  as  the  Christian  Church  residing  in 
that  vicinity,  who  had  made  and  paid  subscriptions  to  such 
building  fund,  who  desired  to  worship  in  said  building  un- 
der the  ministrations  of  a  minister  of  said  church,  in  good 
and  regular  standing,  it  w^as  arranged  and  understood  that 
paid  minister  might  hold  religious  services  in  such  church  at 
regular  intervals,  at  such  times  as  the  same  was  not  occupied 
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by  the  defendants'  church ;  that,  in  pursuance  of  said  arrange- 
ment, the  said  minister  had  been  accustomed  to  hold  divine 
service  according  to  the  methods  of  his  denomination  in  said 
building  at  three  o^clock  P.  M.  on  the  Sabbath  day  ;  but  that, 
with  the  intent  of  excluding  him  and  his  denomination  from 
holding  such  services  in  such  church  building,  defendants 
had  of  late  changed  their  appointments  so  as  to  interfere  with 
the  appointments  of  said  minister. 

And  relators  further  averred  that  the  said  minister  and 
those  acting  with  him,  with  a  view  of  avoiding  any  collision 
or  interference  with  defendants,  changed  their  appointment 
to  another  hour  of  the  day,  and  so  notified  defendants ;  that 
thereupon  defendants  notified  the  said  minister  that  he  could 
no  longer  hold  any  religious  service  or  meeting  in  said  church 
building  at  any  time,  except  funeral  services,  and  since  the 
18th  day  of  January,  1883,  had  absolutely  refused  to  permit 
the  said  Christian  Church  denomination,  by  its  pastoi*  afore- 
said and  under  his  ministrations,  to  worship  or  hold  meetings 
in  said  church,  except  funeral  services;  that  said  Christian 
Church  was  an  orthodox  denomination,  and,  by  the  stipula- 
tions and  agreement  in  said  subscription  papers,  was  of  right 
entitled  to  use  said  building  when  not  occupied  by  defendants 
or  other  orthodox  denominations ;  that  defendants'  church 
did  not  occupy  said  building  at  all  hours  of  the  Sabbath  day, 
nor  did  it  honestly  and  sincerely  propose  so  to  do,  but  that 
there  was  sufficient  time  on  each  Sabbath  day  for  said  Chris- 
tian  Church  denomination  to  hold  services  therein  when  the 
same  was  not  used  bv  defendants'  church  or  bv  any  other 
denomination,  but  the  purpose  of  defendants'  church  was  to 
entirely  exclude  said  Christian  Church  denomination  from 
holding  religious  services  in  said  church  building ;  riiat  de- 
fendants' acts  in  the  premises  were  in  direct  contraversion  of 
their  agreement  and  duty,  made  and  imposed  by  receiving 
said  subscriptions  as  aforesaid;  and  that  the  said  minister  of 
the  said  Christian  Church  was  ready  and  willing  to  hold  re- 
ligious services  for  his  denomination  in  said  building  at  such 
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hours  as  the  same  was  not  necessarily  occupied  on  the  Sab- 
bath day  by  defendants'  church,  and  relators  and  others,  as 
subscribers  to  said  fund  and  members  of  said  Christian 
Church,  were  desirous  that  their  said  minister  should  hold 
meetings  and  religious  services  there  at  such  times.  Where- 
fore, relators  asked  for  the  issue  of  a  mandate,  commanding 
defendants  to  permit  the  Christian  Church  denomination,  un- 
der the  ministrations  of  its  pastor,  to  hold  religious  services 
in  the  aforesaid  church  building  at  such  reasonable  and  con- 
venient time  on  the  Sabbath  day  as  the  same  might  not  be 
occupied,  and  to  designate  such  time;  or,  in  default  thereof, 
that  the  court  might  determine  {»uch  time  as  such  building 
would  not  be  needed  for  use  bv  defendants'  church,  and  when 
it  might  be  used  by  such  Christian  Church  denomination,  etc. 

We  are  of  opinion  that  the  court  below  erred  in  overrul- 
ing defendants'  demurrer  to  relators'  complaint  and  alterna- 
tive writ  of  mandate,  for  the  reason  that  the  case  made  by 
the  allegations  thereof,  the  substance  of  which  we  have 
given,  is  not  one  in  which,  under  our  civil  code,  a  writ  of 
mandate  may  be  issued.  In  section  1168,  R.  S.  1881,  in 
force  since  September  19th,  1881,  it  is  provided  as  follows: 
"  Writs  of  mandate  may  be  issued  to  any  inferior  tribunal, 
corporation,  board,  or  person,  to  compel  the  performance  of 
an  act  which  th^  law  specially  enjoins,  or  a  duty  resulting 
from  an  office,  trust,  or  station." 

It  is  not  claimed  by  the  relators  that  they  seek  in  this  suit 
to  compel  the  performance  of  an  act  which  the  law  specially 
enjoined  upon  the  defendants  herein.  But  relators  claim 
that,  by  reason  of  the  facts  they  allege,  a  duty  re8te4  upon 
the  defendants,  and  they  seek  in  this  action  to  compel,  by 
mandate,  the  performance  of  that  duty.  The  defendants  are 
the  trustees  of  the  Methodist  Protestant  Church,  and  the 
church  itself,  who  own  a  certain  described  parcel  of  real 
estate  in  Noble  county,  and  a  church  building,  erected  by  the 
defendants  on  such  real  estate.  The  duty  resting,  on  the  de- 
fendants, as  alleged    by  the  relators  herein,  is  the  duty  to 
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allow  the  Christian  Church  denomination,  an  orthodox  de- 
nomination, to  occupy  and  use  the  said  church  building, 
erected  as  aforesaid,  during  certain  specified  hours  on  the 
Sabbath  day  for  religious  services,  when  such  building  should 
not  be,  or  was  not,  occupied  by  defendants'  church. 

At  the  foundation  of  the  relators^  claim  in  this  suit,  and 
of  the  suit  itself,  are  the  subscription  papers,  under  and  by 
means  of  which  the  funds  were  raised  wherewith  the  new 
church  edifice  was  erected  by  defendants,  the  occupancy  and 
use  whereof,  during  certain  or  uncertain  hours  of  the  Sab- 
bath day,  are  the  matters  in  controversy  herein.  These  sub- 
scription papers  were,  in  substance,  as  follows:  "We,  the 
undersigned  subscribers,  agree  to  pay  the  suras  set  opposite 
to  our  respective  names,  for  the  purpose  of  the  building  of  a 
church  on  the  ground  on  which  the  *  Old  Salem  Church'  now 
stands.  Said  amount  to  be  paid  to  the  trustees  or  building 
committee  appointed  to  build  said  church.  Dated  Perry 
township,  Noble  county,  Indiana,  August  26th,  1878."  In 
the  body  of  some  of  the  subscription  papers,  and  endorsed  on 
the  others,  was  the  following  memorandum,  to  wit :  "  Meth- 
odist Protestant  Church.  This  house  to  be  free  to  all  ortho- 
dox denominations,  when  not  occupied  by  said  church.  Sub- 
scriptions to  be  paid  as  follows,"  etc. 

There  can  be  no  doubt,  we  think,  that  when  subscriptions 
were  made  and  paid,  as  alleged,  by  persons  who  were  not 
members  of  the  Methodist  Protestant  Church,  and  whose  re- 
ligious sympathies  or  prejudices  inclined  them  to  attend  upon 
the  ministrations  of  other  orbhodox  denominations,  upon  their 
reliance  on  the  memorandum  last  above  quoted,  ordinary 
good  faith  required  that  the  church  building,  erected  in  part 
at  least  with  their  monev  thus  obtained,  should  be  free  for 
the  services  of  the  orthodox  denomination  of  their  choice, 
when  the  same  was  not  occupied  on  the  Sabbath  day,  or  on 
any  other  day  of  the  week,  by  the  Methodist  Protestant 
Church.  But  it  docs  not  follow  from  what  we  have  said,  by 
any  means,  that  the  trustees  of  the  Salem  Methodist  Prot- 
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estaiit  Church,  either  in  their  corporate  name  and  capacity 
or  as  individuals,  can  be  compelled  by  mandate  to  designate 
any  hour  of  the  Sabbath  day,  or  of  any  other  day  of  the 
week,  wherein  the  Christian  Church  or  its  pastor,  or  any 
other  orthodox  denomination,  may  occupy  and  use  such 
building  for  religious  services,  even  whon  the  same  may  not 
and  will  not  be  occupied  by  said  Methodist  Protestant 
Church.  The  duty  to  designate  such  hour  or  time,  if  ther^ 
be  such  duty  resting  upon  said  corporate  church,  or  upon  its 
trustees  as  individuals,  is  not  "a  duty  resillting  from  an 
office,  trust,  or  station/'  If  such  duty  exist,  and  we  do  not 
controvert  but  rather  concede  that  it  does  exist,  it  results 
wholly  from  the  contract  or  agreement  embodied  in,  or  en- 
dorsed upon,  the  aforesaid  subscription  papers,  and  hereto- 
fore set  out  in  this  opinion.  The  enforcement  of  such  a 
duty,  if  it  can  be  enforced,  is  a  matter  of  exclusively  equita- 
ble cognizance.  The  performance  of  such  a  duty  can  not  be 
enforced  bv  mandate. 

Duties  imposed  on  a  corporation,  not  by  virtue  of  express 
law,  nor  by  the  conditions  of  its  charter,  but  arising  wholly 
out  of  contract  relations,  will  not  be  enforced  hy  mandamus ^ 
since  the  use  of  such  writ  is  limited  to  the  enforcement  of 
obligations  imposed  by  law.  Where  the  duties  of  a  corpo- 
ration, or  of  its  trustees,  grow  out  of  or  result  from  matters 
of  contract,  writs  of  mandate  will  not  lie  against  the  corpo- 
ration or  its  trustees,  either  in  thei.r  corporate  capacity  or  as 
individuals,  to  compel  the  performance  of  the  contract,  but 
the  party  aggrieved  will  be  left  to  the  ordinary  remedies,  either 
at  law  or  in  equity.  State ^  ex  reL,  v.  Zanemnlle^  etc.,  T,  P. 
Co.,  16  Ohio  St.  308;  Htaie,  ex  reL,  v.  Pater mn,  etc,  R,  i?. 
Co.,  43  N.  J.  (I^w)  505 ;  State  v.  Republican  River  Bridge 
Cb.,  20  Kans.  404;  People,  ex  reL,  v.  DiUaneif,  96  111.  603 ; 
High  Ex.  Leg.  Rem.,  section  321. 

Relators  have  mistaken  their  remedy,  if  anv  thev  have, 
upon  the  facts  stated  in  their  complaint  and  alternative  writ^ 
for  the  case  made  therebv  is  not  one  in  which  mandate  will 
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lie.  Defendants*  demurrer  to  relators'  complaint  and  alter- 
native writ  of  mandate  ought  to  have  been  sustained. 

This  conclusion  renders  it  unnecessary  for  us  to  consider 
any  of  the  questions  arising  under  the  error  assigned  by  the 
relators  herein.  Where,  as  here,  the  plaintiff  api>eals,  and 
the  complaint  fails  to  state  a  cause  of  action  against  the  de- 
fendantSy  intervening  errore,  if  any  there  be,  must  be  re- 
garded here  as  harmless,  and  the  judgment  below  must  be 
aflBrmed.  Fell  v.  Mutter j  78  Ind.  507 ;  Rawaon  v.  Pratt,  91 
Ind.  9;  Clawson  v.  Chicago,  etc,  R.  W,  Co.,  95  Ind.  152. 

The  judgment  is  affirmed,  with  costs. 

Mitchell,  C.  J.,  took  no  part  in  the  decision  of  this 
cause. 

Filed  April  24, 1888. 


No.  13,163. 

Clements  v.  Lee  et  al. 

Qrr^,— Street  Improvements. — Letting  of  Contract.— Xot ice. — Wiiere  it  appears 
that  the  cominon  council  of  a  city  has  given  any  sort  of  notice  of  the 
letting  of  a  contract  for  the  improvement  of  a  street,  its  sufticiency  can 
not  be  inquired  into  after  the  work  haH  been  done,  under  color  of  th^ 
proceeding8,  with  the  acquiescence  of  the  parties  benefited. 

Same. — QueMiona  sirising  Prior  to  Contract.  —  Prartlce. — If,  under  section 
3165,  R.  S.  1881,  which  precludes  any  inquiry  concern inpj  fact8  arising 
prior  to  the  making  of  the  contract,  any  question  relating  to  the  suffi- 
ciency of  the  notice  can  be  made — a  proposition  which  is  doubted — it 
can  only  be  done  by  answer. 

Same. — Coutractot'^s  Affidavit. —  Void  Precept. — A  precept  issued  without  the 
filing  of  an  affidavit  by  the  contractor,  embodying  in  a  substantial  man- 
ner all  of  the  requirements  of  the  statute  providing  for  such  affidavit  (sec- 
tion 3165,  R.  S.  1881),  is  void ;  and  where  the  complaint  for  the  enforee- 
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ment  of  an  assessment  shows  an   insufficient  affidavit,  it  is  bad  on 
demurrer. 

From  the  M6ntgomery  Circuit  Court. 

3L  W,  Bruner  and  E.  C.  Snyder^  for  appellant. 
W,  H.  Thompson  and  J.  \Ve8ty  for  appellees. 

Mitchell,  C.  J. — This  was  an  appeal  by  John  and  Letitia 
Lee  from  a  precept,  issued  by  order  of  the  common  council 
of  the  city  of  Crawfordsville,  for  the  collection  of  certain 
assessments  for  street  improvements  made  by  Clements  under 
a  contract  with  the  above  mentioned  city  council. 

The  court  sustained  a  demurrer  to  the  transcript,  which 
constitutes  the  complaint,  and  the  questions  made  arise  upon 
this  ruling. 

The  city  clerk  was  duly  required  to  advertise  for  bids  for 
the  proposed  work  for  two  successive  weeks.  Proof  was 
made  showing  the  publication  of  a  notice  for  two  weeks  in 
the  Crawfordsville  Star,  inviting  sealed  proposals  for  the  im- 
provement specified,  the  first  publication  having  been  made 
on  the  26th  day  of  April,  1883,  and  the  last  on  the  3d  day 
of  May  following.  The  contract  was  let  on  the  8th  day  of 
Mav,  which  was  less  than  two  full  weeks  from  the  date  of 
the  first  publication.  It  seems  to  be  assumed  on  both  sides 
that  the  notice  was  insuflScient  under  the  ruling  in  City  of 
Logansport  v.  Puterbaughy  46  Ind.  550.  In  the  case  relied 
on,  a  similar  publication  was  held  insufficient,  but  we  assume 
the  proceedings  to  enjoin  the  contractor  were  commenced 
before  the  work  was  begun.  It  is  settled  that,  in  case  the 
record  fails  to  show  that  any  notice  at  all  of  the  letting  of  a 
contract  for  the  improvement  of  a  street  was  given,  objec- 
tion may  be  taken  by  demurrer  to  the  transcript  upon  an  ap- 
peal. McEwen  v.  Gilker,  38  Ind,  233 ;  Kretsch  v.  Helm,  38 
Ind.  207  ;  Merrill  v.  Abbott^  62  Ind.  549;  Anthojiy  v.  Will- 
iamSy  47  Ind.  565. 

A  person  about  to  enter  into  a  contract  with  a  city  council, 
must  examine  the  records  so  far  as  to  see  that  the  common 
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council  has  taken,  or  attempted  to  take,  the  steps  necessary  to 
acquire  jurisdiction  to  enter  into  a  contract.  If  the  record 
fails  to  show  that  such  steps  were  taken,  a  contractor,  or  one 
about  to  contract,  has  no  right  to  rely  upon  it.  Where  it 
appears,  however,  that  an  attempt  was  made  to  take  tlie 
jurisdictional  steps,  such  as  the  giving  of  any  sort  of  notice, 
the  sufficiency  of  the  notice  can  not  be  inquired  into  after 
the  work  has  been  done,  with  the  acquiescence  of  the  parties 
benefited,  under  color  of  the  proceedings.  Tuber  v.  Fergu- 
soriy  109  Ind.  227;  Ross  v.  StackliotLse,  ante,  p.  200;  Prez- 
inger  v.  HamesSy  post,  p.  491. 

If,  under  section  3165,  which  precludes  any  inquiry  con- 
cerning facts  that  arose  prior  to  the  making  of  the  contract, 
any  question  relating  to  the  sufficiency  of  the  notice  can  be 
raised,  a  proposition  which  we  are  inclined  to  doubt,  it  can 
only  be  done  by  answer.  Martindale  v.  Palmer ,  52  Ind. 
411 ;  Taber  v.  Fergusoriy  supra;  McGill  v.  Bruner,  65  Ind. 
421.  Within  the  rules  declared  in  the  cases  already  cited, 
the  point  relied  on  in  respect  to  notice  is  not  available. 

The  distinction  between  cases  in  which  the  transcript  failed 
to  show  the  giving  of  any  notice,  and  those  in  which  an  in- 
sufficient or  irregular  notice  appears  to  have  been  given,  but 
which  the  common  council,  nevertheless,  deemed  sufficient, 
must  be  kept  in  view. 

Section  3165,  R.  S.  1881,  requires  as  a  condition  precedent 
to  the  issuing  of  a  precept  that  the  contractor  shall  file  his 
affidavit  in  the  city  clerk's  office,  "stilting  that  the  whole  or 
some  part  of  said  assessment  remains  unpaid,  showing  the 
amount  paid  and  the  amount  due;  that  the  estimate  thereof 
has  been  duly  made,  and  that  the  work  estimated  has  been 
done  according  to  contract." 

The  record  shows  that  a  tabulated  statement  or  estimate 
made  and  returned  by  the  city  civil  engineer  was  reported  to 
the  common  council  by  the  city  clerk.  This  estimate  or  as- 
sessment contains  a  particular  description  of  each  tract  or 
lot  of  land  belonging  to  John  and  Letitia  Lee,  together  with 
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the  amount  of  each  of  the  several  estimates  made  during 
the  progress  of  tlie  work,  and  the  whole  amount  estimated 
against  each  tract  set  opposite  thereto.  The  clerk  also  re- 
ported to  the  common  council  an  affidavit  made  by  the  eon- 
tractor,  in  which  he  affirms  that  he  is  "  the  contractor  on  the 
above  assessment  list ;  that  the  work  has  been  done  according 
to  contract,  and  the  estimate  properly  made  and  approved  by 
thcjcouncil ;  that  there  is  due  from  John  Lee  and  Letitia  Lee 
the  sum  of  J601.98."  This  affidavit  lacks  all  the  substantial 
requirements  of  the  statute.  The  only  reference  made  therein 
to  any  contract  is,  that  the  affiant  "  was  a  contractor  on  the 
above  assessment  list."  There  is  no  intelligent  reference  to 
any  contract  which  the  affiant  had  theretofore  entered  into 
with  the  common  council  of  the  city  of  Crawfordsville  for 
the  improvement  of  the  street  described  in  the  ordinance 
directing  the  work,  nor  does  the  affidavit  state  the  amount 
which  had  been  paid,  or  that  the  wol'k  was  done  under  a 
contract  entered  into  with  the  city  council,  and  that  the  work 
so  done  has  been  duly  estimated.  As  was  said  in  Martindale 
V.  Palmer^  supra,  "  Tlie  affidavits  authorize  the  precept  as  a 
judgment  authorizes  an  execution,"  and  they  must  embody  in 
a  substantial  manner  all  the  requirements  of  the  statute. 
Balfe  V.  Johnson,  40  Ind.  235;  Ball  v.  Balfe,  41  Ind.  221. 

Some  other  objections  are  suggested  as  being  fatal  to  the 
proceedings  of  the  common  council.  They  relate  to  matters 
which  can  not  be  made  available  after  the  work  has  been 
completed  and  the  property-owner  has  received  the  benefits 
thereof.  Balfe  v,  Lammers,  109  Ind.  347,  and  cases  cited ; 
Ross  V.  Stackhouse,  supra. 

There  was  no  sufficient  affidavit  filed  to  warrant  the  issu- 
ance of  a  precept,  and  for  that  reason  the  demurrer  was 
properly  sustained  to  the  complaint.  Until  such  an  affidavit 
has  been  supplied,  no  precept  can  properly  be  ordered. 

Judgment  affirmed,  with  costs. 

Filed  AprU  18,  1888. 
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Hodgin  et  al.  v.  Bryant. 

Sale. — Perwnal  Property.— Collusion  to  Defraud, — Repre^trUaJtions  of  Solvency, 
— One  who,  by  collusion  with  another,  obtains  the  property  of  a  third 
person,  by  having  a  colorable  sale,  made  to  the  co-conspirator,  who'  is 
falsely  represented  to  be  solvent,  and  whose  note  is  taken  by  the  seller, 
is  liable  for  the  pii  re ii use-price  of  the  property,  the  seller  having  ten- 
dered back  the  worthless  note. 

Saxe. — Staiube  of  Fiv,ud8. — In  such  case  there  is  more  than  an  oral  repre- 
sentation as  to  another's  solvency ;  there  is  an  attempt  by  fraud  to  ob- 
tain property  by  foistiiijj  upon  the  owner  a  worthless  note;  and  hence 
the  case  is  not  within  tiie  statute  of  frauds.  Cook  v.  Churckmarij  104  lud. 
141,  distinguiislied. 

From  the  Hamilton  Circuit  Court. 

JR.  Collins,  A.  F,  Shirts  and  G,  Shirts,  for  appellants. 
J.  Stafford  and  2\  E,  Boyd,  for  appellee. 

Eli^iott,  J. — The  material  allegations  of  the  complaint 
are  these :  That  the  appellee  was  the  owner  of  a  horse  of  the 
value  of  fifty  dollars;  that  about  two  weeks  prior  to  the  1st 
day  of  May,  1885,  Hodgin  endeavored  to  buy  the  horse, 
but  no  sale  was  then  effected  ;  that  on  that  day  Hodgin 
and  Thomas  falsely  and  fraudulently  represented  that  Thomas 
would  buy  the  horse,  and  that  Thomas  was  financially  responsi 
ble,  and  would  pay  the  agreed  price ;  that  the  representations 
were  made  to  induce  the  appellee  to  sell  the  horse  to  Thomas  ; 
that  appellee,  believing  the  representations  to  be  true,  did 
sell  the  horse,  as  he  believed,  to  Thomas,  received  part  of  the 
agreed  price,  and  for  the  unpaid  part  accepted  the  promissory 
note  of  Thomas;  that,  before  bringing  this  action,  he  ten- 
dered back  the  note ;  tliat  the  defendants  at  the  time  of  the 
purchase  of  the  horse  had  entered  into  a  fraudulent  conspir- 
acy to  defraud  the  plaintiff;  •  tliat  Tliomas  and  Hodgin 
pretended  that  the  former  was  purchasing  the  horse  for  him- 
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self,  when,  in  fact,  he  was  purchasing  it  for  Hodgin  ;  that 
the  plaintiff  believed  Thomas  to  be  solvent,  when  in  truth 
and  in  fact,  as  Hodgin  knew,  Thomas  was  notoriously  in- 
solvent ;  that  immediately  after  Thomas  obtained  possession 
of  the  horse  he  delivered  it  to  Hodgin,  and  pretended  that 
he  had  sold  it  to  him,  when  in  fact  no  such  sale  was  made,  as 
Hodgin  was  the  actual  purchaser  from  the  plaintiff;  that 
Tliomas  paid  no  part  of  the  consideration  for  the  horse,  but 
it  was  paid  by  Hodgin,  nor  did  he  receive  any  consider- 
ation for  the  pretended  sale  to  Hodgin. 

We  hold  the  complaint  good.  If,  as  the  complaint  alleges 
and  the  demurrer  admits,  Hodgin  colluded  with  Thomas 
for  the  fraudulent  purpose  of  obtaining  the  plaintiff's  prop- 
erty and  defrauding  him  out  of  part  of  th«  purchase-price 
by  having  a  colorable  sale  made  to  an  insolvent  man,  both 
he  and  Thomas  are  liable  to  the  extent  of  the  unpaid  price 
of  the  horse.  If  Hodgin  was  the  real  buyer,  and  resorted 
to  a  fraudulent  artifice  to  palm  off  upon  the  plaintiff  a  worth- 
less note,  both  he  and  his  fellow-conspirator  are  liable. 

There  was  more  than  an  oral  representation  as  to  the  sol- 
vencv  of  Thomas,  so  that  the  ease  is  not  within  the  statute  of 
frauds.  There  was  a  formed  design  to  obtain  the  horse  for 
Hodgin  by  the  fraudulent  pretence  that  Thomas  was  the 
buyer,  and  to  evade  payment  by  the  device  of  causing  the 
plaintiff  to  take  the  note  of  an  insolvent  person.  It  is  not 
the  case  of  one  representinjr  the  solvency  of  another,  but  the 
case  of  one  seeking  by  fraud  to  obtain  property  by  foisting 
upon  another  a  worthless  note. 

The  case  before  us  is  unlike  Cook  v.  Churchman,  104  Ind. 
141,  for  here  the  conspiracy  was  formed  for  the  express  pur- 
pose of  securing  the  property  for  the  party  who  made  the 
false  representations. 

The  case  at  bar  belongs  to  the  class  thus  referred  to  iii  the 
case  cited  :  "  If  a  case  sliould  arise  in  which  it  appeared  that 
two  or  more  persons  entered  into  a  conspiracy,  the  common 
purpose  of  which  was  to  defraud  another  of  his  money  or 
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goodsy  or  that  some  were  engaged  to  assist  others  in  accom- 
plishing a  fraudulent  or  illegal  act;  then  whatever  shams  or 
tricks  may  appear  to  have  been  resorted  to,  the  court  will 
deal  with  the  case  as  the  facts  require.  Breedlove  v.  Bundify 
96  Ind.  319/^  This  action  is  not  to  recover  for  loss  result- 
ing from  fraudulent  representations  as  to  the  solvency  of 
Thomas,  but  to  recover  the  unpaid  price  of  property  obtained 
from  the  plaintiff  by  fraud,  and  held  by  the  party  for  whose 
benefit  the  fraud  was  perpetrated.  He  can  not,  in  justice,  be 
allowed  to  profit  by  his  fraud  to  the  injury  of  one  who  trusted 
him,  and  whose  property  he  acquired  by  fraud. 

Judgment  affirmed. 

Filed  April  24,  1888. 


No.  13,272. 

Dillman  y.  Barber  et  al. 

Decedents'  Estates.  —  Notioe  cf  Appoinimml.  —  Tirne  of  Filing  Clavm.— 
Where  the  record  does  not  show  the  date  at  which  an  administrator 
gave  notice  of  his  appointment,  an  argument  based  upon  the  assump- 
tion that  a  claim  was  not  filed  within  the  statutory  period  will  not  be 
considered. 

Same. — Settlement  While  Claim  is  Pending. — The  final  settlement  of  an  estate 
while  a  properly  filed  claim  against  it  is  pending  and  undisposed  of,  is  an 
illegality  ior  which  the  settlement,  upon  a  proper  showing,  will  be  set 
aside. 

Same. — Setting  Aside  Final  Setilement. — A  claimant  who  appears  at  the  final 
settlement  hearing,  or  who  has  been  personally  summoned  to  attend  the 
samei  is  not  entitled  to  have  the  estate  reopened  under  the  provisions 
of  section  2403,  R.  S.  1881,  but  he  must  then  present  the  facts  regarding 
his  claim,  and,  in  case  of  an  adverse  ruling,  his  remedy  is  by  appeal. 
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Same. —  IHending. — Departure. — Where  the  j»eti£ion  of  a  claimant  to  set 
aside  ihe  tiiial  settlement  shows  that  the  claimant  appeared  by  counsel 
at  the  Jiearing,  an  averment  in  his  reply  that  he  did  not  appear  is  a  de- 
parture and  will  be  disregarded. 

From  the  Miami  Circuit  Court. 

J.  L,  Farravy  J.  Farrar  and  W.  C.  Farrar,  for  appellant. 
R.  F.  Effinger  and  R.  J.  Loveland,  for  appellees. 

ZloLLARS,  J. — The  material  facts  as  shown  by  the  plead- 
ings, so  far  as  they  need  be  stated  here,  are  as  follows : 

On  the  1st  day  of  January,  1884,  appellee,  William  F. 
Barber,  was  appointed  administrator,  with  the  will  annexed, 
of  the  estate  of  Elizabeth  Woodhouse,  deceased.  On  the 
lyth  (lay  of  March,  1884,  appellant  filed  a  claim  for  $2,000, 
against  the  estate.  The  claim  was  submitted  for  trial  on  the 
3d  day  of  January,  1885,  and,  on  account  of  unexpected  de- 
ficiencies in  the  testimony,  appellant  was  compelled  to  and 
did  dismiss  it,  without  prejudice.  On  the  2d  day  of  March, 
1885,  the  adminisvrator  filed  his  final  report  in  the  clerk's 
office,  and  gave  the  proper  notice,  by  posting  and  by  publica- 
tion, that  the  same  was  pending  for  action  at  the  March  term 
of  the  court.  On  the  20th  day  of  March,  1885,  being  ten 
days  before  the  beginning  of  the  March  term  of  the  court, 
appellant  re-filed  his  claim.  On  the  7th  day  of  April,  1885, 
being  the  eighth  judicial  day  of  the  March  term,  the  final  re- 
port was  approved,  the  estate  was  closed  and  the  adminis- 
trator was  discharged,  "  over  the  oral  objections  of  appel- 
lant's attorneys,  and  notice  that  his  claim  was  on  file  and 
would  be  for  trial  at  the  next  terra  of  the  court."  On  the 
1st  day  of  June,  1885,  being  at  the  June  term  of  the  court, 
appellant  filed  his  verified  petition  to  have  the  final  settle- 
ment set  aside,  so  that  he  might  prosecute  his  claim  to  judg- 
ment and  collect  the  amount  of  the  allowance  from  the  estate. 
The  rulings  upon  the  pleadings  were  such  as  to  deny  the  re- 
lief asked  by  appellant,  and  to  leave  the  final  settlement  un- 
disturbed. 
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One  of  the  arguments  by  appellees'  counsel  is  based  upon 
section  2310,  R.  S.  1881,  as  amended  by  the  act  of  1883 
(Acts  1883,  p.  153,  section  5),  which  provides  that,  after  the 
expiration  of  one  year  from  the  giving  of  notice  by  the  ad- 
ministrator of  his  appointment,  claims  against  the  estate  shall 
be  barred  unless  tiled  at  least  thirty  davs  before  the  final  set- 
tlement  of  the  estate. 

We  need  not  further  notice  that  argument,  as  we  have  dis- 
covered no  averment  in  the  pleadings  as  to  the  time  such 
notice  was  given  by  the  administrator.  As  to  the  scope  and 
effect  of  the  statute,  however,  see  Roberts  v.  Spencer y  112  Ind. 
81 ;  Johiiaon  v.  Moorey  112  Ind.  91. 

Although  the  present  statutes  are  less  emphatic  than 
former  statutes  (2  R.  S.  1876,  p.  535,  section  112),  they 
clearly  enough  provide  that  estates  shall  not  be  finally  settled 
while  claims  against  them,  which  have  been  properly  filed 
within  the  proper  time,  are  pending  and  undisposed  of.  R.  S. 
188J,  sections  2393,  2401 ;  Roberts  v.  Spefiicer,  supra. 

If  it  should  be  conceded  that  apfwllant's  claim  was  not 
barred  by  reason  of  not  having  been  filed  thirty  days  prjor  to 
the  final  settlement,  the  question  yet  remains:  has  appellant 
made  a  case  for  the  setting  aside  of  the  final  settlement  ? 

If  the  claim  was  properly  {>ending,  there  was  illegality  in 
the  final  settlement  such  as  would,  if  properly  presented, 
justify  and  require  the  setting  aside  of  the  final  settlement; 
but  that  illegality  was  not  such  as  to  render  the  order  of  the 
court,  in  approving  the  final  settlement,  absolutely  void.  So 
long  as  that  settlement  is  not  set  aside  in  some  proper  manner, 
it  is  valid  and  conclusive.  Hcaton  v.  Knowlton,  65  Ind.  255; 
Reed  v.  Reed,  44  Ind.  429 ;   Carver  v.  Lewis,  104  Ind.  438. 

Under  former  statutes,  the  only  remedy  for  such  illegality 
in  a  final  settlement  was  by  appeal  from  the  common  pleas  to 
the  circuit  court.  2  R.  S.  1876,  p.  537,  section  116;  Reed 
V.  Reedy  supra. 

It  has  been  held  that  since  the  common  pleas  court  was 
abolished,  in  1873,  the  circuit  courts  have  had  original  juris- 
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diction   to  set  aside   final   settlements   thus   illegally  made. 
lleatoa  v.  Knowlton,  supra. 

The  statute  now  in  force  prescribes  a  method  by  which  an 
interested  party  may  have  a  final  settlement,  set  aside,  and 
that  method  must  be  pursued^ 

Section  2402,  R.  S.  1881,  as  amended  by  the  act  of  1883 
(Acts  1883,  p.  162,  section  27),  provides,  amongst  other  things, 
that  no  final  settlement  shall  be  revoked  or  reoj>ened  after  the 
close  of  the  term  at  which  the  same  shall  have  been  made, 
except  as  provided  for  in  the  next  section.  That  section 
(2403)  provides,  that  when  final  settlement  of  an  estate  shall 
have  been  made,  and  an  executor  or  administrator  discharged, 
any  person  interested  in  the  estate  and  not  appearing  at  the 
final  settlement,  nor  personally  summoned  to  attend  the  same, 
may  have  such  settlement,  or  so  much  thereof  as  afiects  him 
adversely,  set  aside,  and  the  estate  reopened  by  filing  in  the 
court  in  which  the  settlement  was  made,  within  three  years 
from  the  date  of  such  settlement,  his  petition  particularly 
setting  forth  the  illegality,  fraud  or  mistake  in  such  settle- 
ment or  in  the  prior  proceedings  in  the  administration  of  the 
estate  affecting  him  adversely,  etc. 

Appellant  has  not  brought  his  case  within  the  provisions 
of  the  above  section  of  the  statute.  In  order  that  a  party 
may  have  relief  under  that  section,  it  is  ,necessary  that  he 
shall  not  have  appeared  at  the  final  settlement,  and,  if  not  ap- 
pearing, that  he  shall  not  have  been  personally  summoned 
to  attend  the  same.  In  appellant\s  petition,  it  is  not  stated 
whether  he  was  personally  summoned  or  not.  There  is  no 
averment  that  he  did  not  appear  at  the  final  settlement;  but, 
on  the  contrary,  it  is  .shown  that  he  did  appear  by  his  attor- 
neys. The  averments  are,  that  the  final  report  was  approved 
by  the  court  over  the  oral  objections  of  plaintiff's  attorneys, 
and  notice  that  said  claim  of  plaintiff  was  on  file  and  would 
be  for  hearing  at  the  next  term  of  the  court.  Here  is  a  clear 
statement  that  appellant  appeared  by  counsel  at  the  final 
hearing,  and  this  takes  his  ease  without  the  provisions  of 
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the  statute  under  which  he  might  have  had  relief,  assuming 
that  his  claim  was  not  filed  too  latt*.  In  his  reply  to  appel- 
lees' answer,  there  is  an  averment  that  he  did  not  appear  at 
the  final  settlement,  but  that  is  clearly  a  departure,  and  must, 
therefore,  be  disregarded.  Having  appeared  at  the  final  set- 
tlement by  counsel,  he  can  not  now  be  heard  to  say,  in  this 
proce.eding,  that  there  was  illegality  in  that  settlement,  in 
that  it  was  approved  while  his  claim  was  pending.  His 
remedy,  doubtless,  was  to  present  the  facts  to  the  court  in  a 
proper  manner  at  the  final  settlement,  and  upon  an  adverse 
ruling  to  appeal  to  this  court. 

Upon  any  view  that  may  be  taken  of  the  case  we  feel  con- 
strained to  affirm  the  judgment  below. 

Judgment  affirmed,  with  costs. 

Filed  May  8.  1888. 
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Chattel  MoRTfiAfJE.  -  hientificationof  Debt. —  Voluntary  Am.gnment. — Where 
the  condition  of  a  chattel  mortgage  is  that  the  mortgagor  shall  pay  a 
promissory  note  for  twelve  hundred  dollars  due  the  mortgagee,  and  save 
him  harmless  from  a  guaranty  for  the  same  amount  to  B.  <&Co.,  a  show- 
ing by  the  mortgagee  that  he  paid  certain  notes  to  B.  &  Co.  which 
he  had  signed*  as  surety  for  the  mortgagor,  and  that  he  had  also  paid, 
as  surety,  a  certain  sum  to  other  creditors  of  the  mortgagor,  is  not,  with- 
out further  evidence,  sufficient  to  connect  the  sums  paid  with  the  debt 
secured  by  the  mortgage,  and  does  not  authorize  a  judgment  against 
the  assignee  of  the  mortgagor  giving  the  mortgagee  a  preference  over 
other  creditors  for  the  sums  paid. 

Same.  -Right  to  Retail  Mortgaged  Gomh. — Application  of  Proceeds. — Ptesump- 
tioii  of  Qooil  Faith. — Where  the  mortgagor  of  chattels  is  authorized  by 
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the  terms  of  the  mortgage  to  retain  possesfiion  of  and  sell  the  propertjr 
at  retail,  in  the  ordinary  course  of  trade,  and  no  agreement  is  shown  either 
that  the  proceeds  of  sales  shall  be  applied  upon  the  mortgage  debt,  or 
that  the  mortgagor  may  use  such  proceeds  for  his  own  benefit,  it  can 
not  be  judicially  inferred  that  the  mortgage  was  made  with  fraudulent 
'  intent ;  and  in  the  absence  of  a  showing  as  to  what  application  was  made 
of  the  proceeds,  it  will  be  presumed  that  the  mortgagor  remained  in 
possession  under  an  agreement  to  account  as  the  agent  of  the  mortgagee^ 
and  the  proceeds  of  sales  will  be  regarded  as  applied  to  the  iiquidatioa 
of  the  mortgage  debt. 

From  the  Boone  Circuit  Court. 

W.  R.  Stokes,  for  appellants. 
G.  W.  StubbSy  for  appellee. 

Mitchell,  C.  J. — On  the  21st  day  of  April,  1884,  James 
L.  Sailors,  being  the  owner  of  a  stock  of  dry  goods,  boots, 
shoes,  hats,  caps,  etc.,  in'  Thorntown,  Boone  county,  In- 
diana, executed  a  chattel  mortgage,  covering  the  stock  above 
described,  to  his  brother,  Hamilton  M.  Sailors,  of  Kokomo, 
Indiana.  It  was  recited  in  the  mortgage  that  the  mortgagor 
was  indebted  to  the  mortgagee  in  the  sum  of  $1,700,  evi- 
denced by  a  promissory  note  dated  January  1st,  1883,  for 
$1,200,  and  by  standing  guaranty  of  $1,200  to  Byram,  Cor- 
nelius &  Co.,  of  the  city  of  Indianapolis,  and  that  if  the  mort- 
gagor should  well  and  truly  pay  the  note  at  maturity  and 
save  the  mortgagee  harmless  from  the  guaranty,  then  the 
mortgage  was  to  be  void.  The  mortgage  contained  a  further 
stipulation  to  the  effect  that  the  mortgagor  should  retain  pos- 
session of  the  property  mortgaged  until  the  note  and  guar- 
anty became  due,  and  that  he  would  not  remove  the  property 
from  the  place  where  it  then  was,  *^  except  the  necessary 
sales  to  be  made  in  carrying  on  said  business  of  selling 
goods."     The  mortgage  was  duly  recorded. 

On  the  4th  day  of  May  following,  the  mortgagor,  finding 
himself  in  failing  circumstances,  made  a  voluntary  assign- 
ment for  the  benefit  of  his  creditors.  Pending  the  adminis- 
tration of  the  matter  of  the  assignment^  the  mortgagee  filed 
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an  intervening  petition  in  the  Boone  Circuit  Court,  in  which 
he  set  forth  that  there  was  due  him  from  the  assignor  the 
sum  of  $1,451.96,  for  which  amount  he  claimed  priority  over 
the  general  creditors  on  account  of  the  chattel  mortgage 
above  mentioned,  a  copy  of  which  waJj  filed  with  his  peti- 
tion. The  petitioner  alleged  in  his  petition  that  $900.62  of 
the  amount  for  which  he  claimed  a  preference  had  been  paid 
by  him  in  taking  up  nine  promij^sory  notes,  which  he  had 
theretofore  signed  as  the  surety  of  the  assignor,  to  Byram, 
Cornelius  &  Co.,  and  that  he  had  paid  $292.35  to  the  same 
parties  on  an  account  due  from  the  assignor,  for  the  payment 
pf  which  he  had  become  bound  by  a  written  guaranty.  It 
was  further  alleged  that  the  petitioner  had  paid  $258.98  to 
Butterworth  &  Co.,  of  Cincinnati,  Ohio,  as  surety  for  the 
assignor. 

The  petitioner  alleged  that  the  mortgage  was  a  valid  lien 
on  the  goods  assigned  to  secure  the  repayment  to  him  of  the 
several  sums  above  mentioned,  and  he  asked  an  order  of  the 
court  directing  payment  by  the  assignee  accordingly. 

The  ap|)el)ants  were  admitted,  upon  their  own  application 
as  creditors  of  the  assignor,  to  defend  against  the  claim  for 
preference. 

Issue  was  taken  upon  the  petition  of  the  intervenor  by  a 
general  denial  filed  by  the  appellants. 

The  court  allowed  the  petitioner's  claim  in  full,  and  ordered 
it  paid'OUt  of  the  general  fund,  substantially  as  prayed  in  the 
petition. 

The  evidence  shows  without  dispute  that  the  mortgagee,  as 
surety  for  the  mortgagor,  paid  nine  notes  of  one  hundred 
dollars  each  to  Byram,  Cornelius  &  Co.  It  shows  with  equal 
certainty  that  he  paid  $258.98,  as  surety,  to  Butterworth  & 
Co. ;  and,  also,  a  debt  of  $292.35  due  to  Byram,  Cornelius  & 
Co.,  for  which  he  was  liable  on  the  written  guaranty  mentioned 
in  the  petition. 

The  infirmity  in  the  appellee's  case  is,  that  neither  in  the 
petition  nor  in  the  evidence  do  any  of  the  above  mentioned 
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debts,  except  the  one  last  described,  appear  to  have  any  rela- 
tion to,  or  connection  with,  the  debt  or  guaranty  described  in 
the  mortgage. 

The  purpose  of  a  mortgage^  ordinarily,  is  to  secure  some 
debt  owing  by  the  mortgagor  to  the  mortgagee,  or  to  indemnify 
the  latter  against  liability  or  loss  on  account  of  some  engage- 
ment of  the  former  for  which  the  latter  may  have  become 
bound. 

While  literal  accuracy  in  describing  the  debt  secured  or 
the  condition  upon  which  the  mortgage  is  to  become  void  is 
not  required,  it  is  essential  that  the  character  of  the  debt  and 
the  extent  of  the  encumbrance  should  be  defined  with  sucii 
reasonable  certainty  as  to  preclude  the  parties  from  substi- 
tuting other  debts  than  those  described,  thereby  making  the 
mortgage  a  mere  cover  for  the  perpetration  of  fraud  upon 
creditors.  Pettibonex.  GW«tro/d,  4  Conn.  158  ;  1  Jones  Mort- 
gages, section  70. 

As  has  been  seen,  the  condition  of  th(?  mortgage  in  the 
])resent  case  was  that  the  mortgagor  would  pay  a  promissory 
note  of  twelve  hundred  dollars  due  the  mortgagee  in  one 
year  from  January  1st,  1883,  and  save  him  harmless  from  a 
standing  guaranty  for  twelve  hundred  dollars  to  Byram,  Cor- 
nelius &  Co.  Conceding  that  the  description  as  found  on  the 
face  of  the  mortgage  is  abundantly  sufficient,  it  is  not  per- 
<*eived  how,  without  extraneous  evidence,  it  can  be  deemed 
to  embrace  the  notes  paid  to  Byram,  Cornelius  &  Co.,  or  the 
other  debt  to  Butterworth  &  Co. 

For  anything  that  appears,  either  in  the  petition  or  evi- 
dence, the  debts  paid  may  have  no  relation  whatever  to,  or 
connection  with,  the  guaranty  or  note  described  in  the  mort- 
gage. It  may  be  true,  as  the  appellee  asserts  the  fact  to  be 
in  his  brief,  that  the  consideration  of  the  $1,200  note  is  in 
some  way  related  to  the  debts  paid  by  the  mortgagee,  but 
until  the  fact  is  made  to  appear  in  some  legitimate  way,  it 
can  not  be  assumed.  There  is  no  doubt,  in  case  proper  aver- 
ments to  that  end  have  been  made  in  a  complaint,  but  that 
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extraneous  evidence  is  admissible  to  explain  the  considera- 
tion of  the  debt  or  condition  ih  a  mortgage,  or  in  case  of 
ambiguity  to  identify  and  apply  the  condition  to  the  subject- 
matter;  but  in  tlie  absence  of  explanatory  averments  and 
proof,  the  court  may  not  assume  that  debts  which  in  no  way 
correspond  with  tliose  described  are  within  the  terms  or 
security  of  the  mortgage.  It  would  be  altogether  useless  to 
require  that  the  debts  for  which  the  mortgage  is  to  stand  as 
security  be  described,  if  other  claims  bearing  no  sort  of  re- 
semblance to  those  specifically  set  forth  could  be  regarded  as 
covered  by  the  mortgage,  without  evidence  showing  their  re- 
lation to  the  mortgage.  Bramhall  v.  Flood,  41  Conn.  6H ; 
Doyle  v.  White,  26  Maine,  341  ;  Storms  v.  Stomis,  3  Busli, 
77  ;  1  Jones  Mortg.,  sections  345,  378.  Of  course,  this  does 
not  mean  that  the  form  of  a  debt  secured  by  a  mortgage 
may  not  be  changed,  or  that  such  a  change  impairs  the  lien 
of  a  mortgage.     Shuey  v.  JAitta,  90  Ind.  136. 

Whatever  transmutations  the  debt  may  undergo,  so  long  as 
it  is  shown  to  be  the  same  debt  as  that  described  in  the  mort- 
gage, the  lien  or  security  continues.  The  judgment  in  the 
present  case  must  be  reversed  because  it  was  not  sliown  that 
the  debt  sued  for  was  the  debt  described  in  the  mortiraere. 

As  has  been  seen,  the  mortgagor  was  authorized  by  the 
terms  of  the  mortgage  to  n^tain  the  possession  of  the  prop- 
erty mortgaged,  with  authority  to  sell  at  retail  in  the  ordi- 
nary course  of  trade.  There  was  no  agreement,  so  far  as 
appears,  that  the  proceeds  should  be  applied  to  the  liquida- 
tion of  the  mortgage  debt,  nor  is  there  anything  to  show  an 
agreement  or  understanding  that  the  mortgagor  might  use 
the  proceeds  for  his  own  benefit. 

It  can  not  be  judicially  inferred  from  a  stipulation  such  as 
that  above  referred  to,  without  more,  that  the  mortgage  was 
made  with  fraudulent  intent.    Fisher  v.  Syfers,  109  Ind.  614. 

It  was  disclosed  by  the  evidence  that  the  mortgagor  re- 
mained in  possession  of  the  stock  for  about  two  weeks  after 
the  execution  of  the  mortgage,   retailing  goods  as  he  had 
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(lone  before.  It  did  not  appear  what  had  been  done  with  the 
proceeds  of  the  goods  sold,  nor  did  it  appear,  as  has  been 
observed,  that  there  was  either  an  express  or  implied  agree- 
ment that  the  mortgagor  should  apply  them  to  his  own 
use.  The  appellants  insist  that  the  mortgage  must  be  ad- 
judged fraudulent  as  against  the  mortgagor's  ereditors,  in 
the  absence  of  an  affirmative  showing  that  the  mortgagor 
either  agreed  or  was  required  to  account  <or  the  proceeds  of 
sales  made  while  he  remained  in  possession.  This  conclu- 
sion does  not  necessarily  follow. 

The  question  of  fraudulent  intent  is  a  question  of  fact,  and 
not  of  law.  Therefore,  until  the  contrary  appears,  it  will  be 
presumed  that  a  mortgagor  who  is  permitted  to  retain  pos- 
session of  and  sell  mortgaged  chattels  does  so  under  an 
agreement  to  account  as  the  agent  of  the  mortgagee,  and  the 
proceeds  will  be  regarded  as  applied  to  the  liquidation  of  the 
mortgage  debt,  whether  they  have  been  actually  paid  over  or 
not.  Hills  V.  StockwelL  etc.,  Co.,  23  Fed.  Rep.  432 ;  Brackett 
V.  Harvey,  91  N.  Y.  214. 

This  is  the  limit  to  which  presumptions  in  favor  of  good 
faith  will  be  carried,  under  section  4924,  R.  S.  1881. 

Such  an  agreement,  if  made,  is  not  opposed  to  the  proper 
and  legitimate  idea  and  purpose  of  a  chattel  mortgage.  It 
accomplishes  the  purpose  of  the  mortgage  by  converting  the 
property  into  money  for  the  liquidation  of  the  debt,  through 
the  agency  of  the  mortgagor. 

If,  however,  it  affirmatively  appears  that  there  was  no 
agreement  to  account,  and  the  mortgagor  is  permitted,  either 
by  an  express  or  implied  agreement  with  the  mortgagee,  to 
continue  in  possession,  with  the  right  to  sell  the  property 
and  appropriate  the  proceeds  to  his  own  use,  the  transaction 
will  be  regarded  as  a  fraud  upon  creditors,  and  void.  So^Uh- 
ard  V.  Benner,  72  X.  Y.  424. 

Although  a  mortgage  may  be  valid  on  its  face,  if  it  appears 
that  there  was  a  secret  agreement  or  implied  understanding 
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that  the  mortgagor  might  coutinue  to  sell  the  property  as  his 
own,  with  the  right  to  support  himself  and  family  out  of  the 
sales,  without  accounting  for  the  proceeds,  such  an  arrange- 
ment or  understanding  is,  in  eflFect,  a  secret  trust  for  the  ben- 
efit of  the  mortgagor,  and  is  void  as  to  creditors,  within  the 
terms  of  section  4921,  R.  S.  1881.  Anderson  v.  Patter8(yn, 
64  Wis.  557;  Bannon  v.  Bowler,  34  Minn.  416;  Greene- 
baum  V.  Wheeler,  90  111.  296.  A  secret  trust  being  thus  es- 
tablished, fraud  becomes  an  inference  of  law.  WilHon  v. 
Sullivan,  58  N.  H.  260. 

A  debtor  can  not  convey  real  estate  or  transfer  })ersonai 
'property  to  another,  to  be  held  either  wholly  or  in  part  upon  a 
secret  trust  for  his  own  bcne.fit.  Moore  v.  Woody  100  111.  451 ; 
Lukins  v.  Aird,  6  Wall.  78 ;  Flunkett  v.  Plunkett, post^  p.  484. 

A  duly  recorded  chattel  mortgage,  given  to  secure  an 
honest  debt,  even  though  it  contains  a  stipulation  authoriz- 
ing the  mortgagor  to  retain  possession  and  sell,  will  not  be 
presumed  fraudulent  as  against  creditors;  and,  therefore,  until 
the  contrary  is  shown,  the  law  will  intend  an  agreement  that 
the  mortgagor  should  s(*ll  as  the  agent  of  the  mortgagee  and 
account  to  him  for  the  proceeds.  If,  however,  it  appears  that 
there  was  an  understanding  that  the  mortgagor  was  not  to 
account,  but  that  he  might  deal  with  the  property  to  all  in- 
tents and  purposes  as  if  it  were  his  own,  an  inference  of  fraud 
arises,  which  renders  the  mortgage  void.  Such  an  under- 
standing may  appear  by  proof  of  an  oral  agreement,  or  it 
may  be  inferred  from  the  fact  that  the  mortgagor  made  sales 
of  the  property  and  used  the  proceeds/with  the  knowledge 
of  the  mortgagee,  without  being  asked  or  required  to  account. 

So  far  as  is  disclosed  by  the  evidence  in  the  present  case,  it 
does  not  appear  that  the  mortgagor  applied  any  part  of  the 
proceeds  of  sales  made  to  his  own  use,  or  that  there  was  any 
agreement,  either  expressed  or  implied,  that  he  might  do  so. 
It  was  not  shown,  therefore,  that  the  mortgage  was  fraudu- 
lent as  against  creditors. 
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The  judgment  must  be  reversed,  however,  for  the  reasons 
already  given. 

Judgment  reversed,  with  costs. 

Filed  April  25,  1666. 
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No.  13,1B6. 

Moore  et  al.  v.  The  State,  ex.  rei..  Miller. 

» 

Sheriff's  Sale. — Appraisement. —  Void  Sale. — Actwn  by  Purehaser  on  Sheriff'if 
Bond  to  Recover  Loss. — Former  Adjudication. — A  purchaser  of  real  estate 
at  Hherifl^'s  sale  was  defeated  in  an  action  to  recover  its  possession,  the 
sale  being  void  by  reason  of  a  violation  by  the  sherifi'  of  the  law  re- 
specting appraisement.  The  purchaser  then  had  judgment  against  the 
sheriff  for  the  return  of  undistributed  money  arising  from  his  purchase, 
and  also  an  order  setting  aside  the  satisfaction  of  the  judgment  under 
which  the  sale  was  made;  but  instead  of  proceeding  to  sale  thereunder, 
he  brought  this  action  on  the  slierift's  bond  to  recover  the  amount  lost 
under  his  purchase  by  reason  of  the  sherift''s  neglect  of  duty. 

Held,  that  the  prior  judgment  for  the  return  of  the  undistributed  pur- 
chase-money and  for  the  revivor  of  the  original  judgment  is  not  a  bar 
to  the  pending  action. 

New  Trial — Actv/ne  Upon  Contract. — Exces^ve  Damages. — An  action  on  a 
sherilT's  bond  is  **  upon  contract,"  and  the  cause  for  a  new  trial,  "  Excess- 
ive damages,"  which  is  applicable  only  in  cases  of  torts,  will  not  call 
in  question  the  assessment  of  the  amount  of  recovery. 

From  the  Boone  Circuit  Court. 

N.  Morris  and  L.  Newberger,  for  appellants. 
C  M,  Zio7ij  for  appellee. 

HowK,  J. — In  this  case,  the  only  error  assigned  here  by 
appellants,  defendants  below,  is  the  overruling  of  their  mo- 
tion for  a  new  trial. 
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PlaintiflF's  relator,  Miller,  commenced  this  actiou  on  the 
3d  day  of  January,  1884,  against  the  defendants  on  the  oflB- 
cial  bond  of  defendant  Mark  C.  Moore,  as  sheriff  of  Boone 
county,  to  recover  damages  for  an  alleged  breach  of  his 
official  duty.  In  his  complaint  herein,  relator  alleged  that, 
on  the  3d  day  of  June,  1881,  there  came  into  the  hands  of 
defendant  Moore,  then  sheriff  as  aforesaid,  an  execution 
issued  by  the  clerk  of  the  court  below  upon  a  judgment  in 
the  court  of  common  pleas  of  Boone  county,  in  favor  of 
Charles  T.  Bell  and  against  Ira  and  Rebecca  Alexander, 
which  judgment  was  rendered  in  the  court  below  in  favor  of 
Solomon  Sharp,  as  an  assignee  of  such  judgment,  and  said 
execution  was  issued  on  such  judgment  for  the  use  of  said 
Sharp,  as  such  assignee;  that  said  execution  commanded 
said  sheriff,  Moore,  to  collect  the  amount  due  as  principal, 
interest  and  costs,  out  of  the  property  of  said  Ira  and  Re- 
becca Alexander,  in  Boone  county,  subject  to  execution  and 
the  valuation  and  appraisement  laws  of  this  State ;  that,  for 
the  collection  of  such  judgment,  said  sheriff,  Moore,  levied 
said  execution  upon  certain  real  estate,  particularly  described, 
in  Boone  county,  as  the  property  of  said  Ira  and  Rebecca 
Alexander;  that  said  sheriff  advertised  such  real  estate  for 
sale,  and  at  the  time  and  place  so  advertised,  the  relator 
herein,  Matthew  G.  Miller,  bid  in  such  real  estate  at  the 
price  of  $934,  paid  his  said  bid  and  received  from  said  sheriff, 
Moore,  a  certificate  of  such  sale. 

And  the  relator  averi'ed  that  said  sheriff,  Moore,  failed  and 
neglected  to  have  such  real  estate  appraised,  as  required  by 
law  and  as  directed  by  said  execution,  upon  which  such  real 
estate  was  sold  ;  that  the  year  for  redemption  having  expired 
and  said  real  estate  not  having  been  redeemed  from  such  sale 
thereof,  said  sheriff,  Moore,  executed  a  sheriff ^s  deed  of  such 
real  estate  to  the  relator  herein ;  that,  afterwards,  such  re- 
lator. Miller,  instituted  in  the  court  below  an  action  in  eject- 
ment against  said  Ira  and  Rebecca  Alexander  for  the  posses- 
sion of  such   real  estate  so  sold  and  conveyed  by  Sheriff 
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Moore  to  such  relator;  that  in  such  action  said  Ira  and  Re- 
becca Alexander,  defendants  therein,  tiled  their  cross-com- 
plaint against  such  relator,  alleging  therein  that  such  sheriff's 
sale  was  illegal  and  void,  for  the  reason  that  no  appraisement 
of  such  real  estate  had  been  made ;  and  that  such  proceed- 
ings were  had  in  that  action  as  that  the  court  below  found 
against  such  relator,  the  plaintiff  therein,  and  adjudged  null 
and  void  the  sheriff's  deed  made  by  said  sheriff,  Moore,  to 
such  relator  herein. 

And  relator  further  averred  that,  by  reason  of  the  failure 
and  neglect  of  defendant  Moore,  sheriff  as  aforesaid,  in  not 
having  such  real  estate  appraised  as  required  by  law,  relator, 
Miller,  had  been  compelled  to  pay  out  large  sums  of  money 
for  attorneys'  fees  and  costs  in  litigation  growing  out  of  said 
ilk^gal  sale,  and  to  lose  more  than  three  years'  interest  on  the 
sum  of  $463,  part  pun^hasc- money  paid  Sheriff  Moore,  and 
by  him  retained  and  used  ;  that  such  relator  had  also  lost,  on 
account  of  said  sheriff's  carelessness,  failure  and  neglect,  the 
collection  of  the  principal,  interest  and  costs  of  the  afore- 
said judgment,  and  a  large  amount  of  valuable  time  in  at- 
tending the  litigation  growing  out  of  such  illegal  sheriff's 
sale,  all  to  the  loss  and  damage  of  tlie  relator  herein  in  the 
sum  of  $1,000.  Wherefore  the  plaintiff,  for  the  use  of  such 
relator,  demanded  judgment,  etc. 

In  the  second  paragraph  of  complaint,  the  breach  assigned 
by  relator  upon  the  sheriff's  official  bond  sued  upon  is  predi- 
cated upon  the  same  levy  on  and  sale  of  the  same  real  estate 
to  such  relator  as  are  described  in  the  first  paragraph  thereof; 
but  it  is  averred  in  such  second  paragraph  that,  by  and 
through  the  carelessness  and  neglect  of  Sheriff  Moore,  the 
real  estate  was  unlawfullv  sold  to  the  relator  for  less  than 
two-thirds  of  its  appraised  value ;  whereby  such  real  estate, 
and  the  amount  bid  and  paid  therefor,  were  wholly  lost  to 
the  relator.     Wherefore,  etc. 

Defendants  jointly  answered  in  four  paragraphs,  of  which 
the  first  was  a  general  denial  of  relator's  complaint;  the 
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third  paragraph  was  a  general  plea  of  payment  of  all  de- 
mands sued  upon  herein^  prior  to  the  commencement  of  the 
action ;  and  the  second  and  fourth  paragraphs  of  such  an- 
swer were  pleas  of  prior  adjudication  or  former  recovery  of 
the  matters  in  controversy  herein.  To  the  special  paragraphs 
of  such  answer,  relator  replied  by  a  general  denial  thereof. 
The  issues  joined  were  tried  by  the  court,  and  a  finding  was 
made  for  plaintiff's  relator,  assessing  his  damages  in  the  sum 
of  $612.50,  and  judgment  was  rendered  accordingly.  The 
joint  motion  of  the  defendants  having  been  overruled  by  the 
court,  they  have  appealed  from  the  judgment  below  to  this 
court,  and  have  here  assigned  etror,  as  we  have  heretofore 
said,  upon  the  overruling  of  their  motion  for  a  new  trial 
herein. 

The  cause  was  submitted  to  the  court  below  for  trial,  upon 
an  agreed  statement  of  the  facts  in  writing,  in  substance,  as 
follows : 

On  the  16th  day  of  September,  1869,  one  Charles  Bell  re- 
covered a  judgment  in  the  court  of  common  pleas  of  Boone 
county,  against  Ira  Alexander  and  Rebecca,  his  wife,  for 
^fo34.87,  and  costs  of  suit,  taxed  at  $—  and  —  cents,  with,  or 
subject  to,  relief  from  valuation  and  appraisement  laws.  On 
the  5th  day  of  April,  1873,  said  Charles  T.  Bell  duly  assigned 
such  judgment  to  one  William  H.  Davis,  who,  on  the  5th  day 
of  September,  1873,  duly  assigned  such  judgment  to  one 
Solomon  Sharp.  On  the  26th  day  of  May,  1881,  said  judg- 
ment was  revived  in  the  circuit  court  of  Boone  county  in 
fkvoT  of  said  Solomon  Sharp,  and  execution  was  ordered  to 
be  issued  on  the  same.for  his  benefit.  On  the  3d  day  of  June, 
1881,  an  execution  was  duly  issued  on  such  judgment  by  the 
clerk  of  the  Boone  Circuit  Court,  and  placed  in  the  hands 
of  defendant  Mark  C.  Moore,  who  was  then  sheriff  of 
Boone  county,  his  co-defendants  herein  being  his  bondsmen  ; 
the  defendants  in  such  execution,  to  wit,  Ira  and  Rebecca 
Alexander,  having  no  personal  property  subject  to  levy,  said 
Vol.  114.— 27 
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execution  was  by  defendant  Moore  levied  upon  certain  real 
estate  in  Boone  county,  then  owned  by  defendant  Rebecca 
Alexander.  Said  Ira  and  Rebecca  Alexander  refused  to 
select  an  appraiser  to  assist  in  appraising  such  real  estate,  and 
defendant  Moore,  without  having  given  three  days'  notice,  as 
required  by  the  statute,  selected  two  resident  freeholders  of 
the  neighborhood  and  township  where  such  real  estate  was 
situated,  who  appraised  the  rents  and  profits  of  such  real  es- 
tate at  $80  per  annum,  and  the  fee  simple  thereof  at  $35  per 
acre.  After  giving  due  and  legal  notice  of  the  time  and 
place  of  the  sale  of  such  real  estate,  defendant  Moore,  as 
sheriff  of  such  county,  on  the  23d  day  of  July,  1881,  afier 
first  offering  the  rents  and  profits  of  such  real  estate,  and  re- 
ceiving no  bid  therefor,  offered  and  sold  the  fee  simple  thereof 
to  relator,  Miller,  for  the  sura  of  $934,  that  being  the  highest 
and  best  bid  made  therefor,  and  such  relator  paid  the  amount 
of  his  said  bid  to  defendant  Moore,  as  such  sheriff,  and  then 
and  there  received  from  him  a  sheriff  \s  certificate  of  sale  of 
.such  real  estate. 

Said  judgment,  with  accrued  interest  and  costs,  on  the  day 
of  such  sale,  amounted  to  $479.91,  which  sum  was  paid  by 
Sheriff  Moore  to  the  clerk  of  the  court  below,  who  paid  out 
the  same  to  the  parties  entitled  thereto.  After  the  payment 
of  such  judgment,  interest  and  costs,  there  remained  of  re- 
lator's said  bid  in  the  hands  of  defendant  Moore,  as  such 
sheriff,  the  sum  of  $455.09,  which  said  Ira  and  Rebecca 
Alexander  refused  to  receive  or  claim,  and  which  sum  was 
retained  by  said  Moore  until  he  paid  it  back  to  the  relator, 
as  hereinafter  stated. 

The  sheriff's  sale  of  such  real  estate  not  having  been  re- 
deemed within  one  year  from  the  sale,  the  relator  obtained  a 
sheriff's  deed  thereof  and  brought  an  action  in  ejectment  in 
the  court  below  against  said  Ira  and  Rebecca  Alexander  for 
the  possession  thereof,  in  which  action  defendants  Ira  and 
Rebecca  Alexander  filed  their  cross-complaint  against  relator, 
wherein  they  alleged  that  the  appraisement  of  such  real  es- 
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tate  was  irregular,  and  that  relator's  bid  at  such  sheriff's  sale 
was  less  fhan  two-thirds  of  the  appraised  value  of  such  real 
estate. 

The  court  tried  such  action  and  found  for  said  Ira  and 
Rebecca  Alexander  on  their  cross-complaint,  and  set  aside 
and  held  for  naught  such  sheriff's  sale,  and  decreed  that  such 
relator  ought  not  to  recover  such  real  estate.  Afterwards 
the  relator  filed  his  complaint  in  the  court  below  against  said 
Ira  and  Rebecca  Alexander,  Solomon  Sharp  and  defendant 
Moore,  setting  forth  the  foregoing  facts  and  asking  that  th(» 
satisfaction  of  the  aforesaid  judgment,  so  held  by  said  Sharp 
against  the  x\lexanders  as  aforesaid,  should  be  set  aside,  and 
that  such  judgment  be  declared  to  have  full  force  and  effect 
for  relator's  benefit ;  that  execution  be  issued  thereon  to  re- 
imburse relator  for  the  money  paid  by  him  on  the  purchase 
of  such  real  estate ;  and  that  defendant  Moore  should  ]>ay 
into  court  for  relator's  benefit  the  aforesaid  sum  of  $455.09 
yet  remaining  in  liis  hands  as  such  sheriff,  and  derived  from 
the  sale  to  relator  of  such  real  estate. 

Such  suit  was  tried  in  the  court  below  on  the  27th  dav  of 
June,  1883,  and  the  court  found  therein  for  relator  in  this 
suit,  and  set  aside  the  satisfaction  of  the  judgment  held  by 
said  Sharp  against  said  Ira  and  Rebecca  Alexander,  and  de- 
clared that  said  judgment  should  be  and  remain  in  full  force 
and  effect  for  relator's  benefit  for  the  amount  of  his  said  l)id 
on  such  real  estate,  less  the  amount  thereof  still  in  the  hands 
of  defendjint  Moore,  and  ordered  that  such  defendant  should 
pay  such  such  sum  of  $455.09  into  court  for  the  use  of  plain- 
tiff in  that  suit,  the  relator  herein,  and  that  execution  should 
issue  on  such  judgment  for  relator's  benefit.  In  compliance 
with  the  orders  of  the  court  below  in  said  cause,  defendant 
Moore  paid  into  court  for  relator's  benefit  said  sum  of 
$455.09,  which  was  received  by  such  relator  ;  and  on  the  21st 
day  of  August,  1883,  such  relator  caused  an  execution  to  be 
issued  on  said  Sharp  judgment  against  said  Ira  and  Rebecca 
Alexander  by  the  clerk  of  the  C9urt  below,  and  placed  in  the 
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hands  of  the  sheriff  of  Boone  county,  who,  by  relator's  di- 
rection, levied  such  execution  on  the  same  real  estate  which 
had  been  previously  sold  on  execution  to  satisfy  such  judg- 
ment as  aforesaid.  Prior  to  the  day  set  for  the  sale  of  such 
real  estate  to  satisfy  said  execution,  relator  herein  directed 
the  proceedings  stopped  until  further  orders  from  him,  and 
said  execution,  having  expired  by  limitieition,  was  returned  by 
the  sheriff  unsatisfied,  and  since  then  there  had  been  no 
further  proceedings  by  the  relator  on  said  judgment. 

On  the  14th  day  of  July,  1880,  said  Ira  and  Rebecca 
Alexander  mortgaged  the  real  estate  described  to  one  John 
8.  Craig,  as  security  for  the  payment  of  a  note  for  f  462,  and 
such  mortgage  was  duly,  recorded  on  the  day  of  its  date  in 
the  recorder's  office  of  Boone  county  ;  and  on  the  24th  day 
of  August,  1882,  said  mortgagee,  Craig,  filed  his  complaint 
against  said  mortgagors  in  the  court  below  for  the  foreclosure 
of  said  mortgage,  making  the  relator  herein  a  defendant  in 
such  action  to  answer  as  to  his  interest  in  such  real  estate,  as 
a  junior  judgment  creditor  of  the  said  Alexanders. 

On  the  12th  day  of  September  there  was  a  judgment  in 
said  cause  in  favor  of  said  Craig  against  the  said  Alexanders 
for  the  sum  of  f  664.66,  and  for  the  foreclosure  of  said  mort- 
gage against  all  the  defendants  therein,  under  which  judg- 
ment the  mortgaged  real  estate  had  been  sold  and  a  sheriff's 
deed  thereof  had  been  executed  to  said  John  S.  Craig.  Prior 
to  the  revivor  of  said  judgment  the  said  Alexanders  had  ex- 
ecuted a  mortgage  on  the  undivided  one-half  of  said  real  es- 
tate to  secure  the  payment  of  a  note  for  $345  to  said  John  S. 
Craig,  dated  April  28th,  1878,  and  duly  recorded  on  the  day 
of  its  date  in  the  recorder's  office  of  Boone  county,  and  such 
mortgage  debt  had  not  been  paid  or  foreclosed. 

Upon  the  foregoing  evidence  it  is  earnestly  insisted,  on  be- 
half of  the  defendants,  that  the  court  below  erred  in  over- 
ruling their  motion  for  a  new  trial, ^rs^,  for  the  reason,  as 
claimed  by  their  counsel,  that  the  matters  in  issue  in  the 
pending  suit  were  adjudicated  "  in  the  former  action  between 
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the  same  parties  "  wherein  Miller,  the  relator  herein,  had  the 
Sharp  judgment  restored  and  the  satisfaction  thereof  set 
aside  by  the  order  of  such  court.  This  position  is  wholly 
untenable,  as  it  seems  to  us.  It  is  wholly  a  mistake  to  say 
that  "  the  former  action,"  wherein  the  relator  had  the  satis- 
faction of  the  ^' Sharp  judgment '^  set  aside  and  such  judg- 
ment revived  and  continued  in  full  force  for  the  relator's 
benefit,  was  "  between  the  same  parties  "  as  the  action  we  are 
now  considering. 

The  parties  to  the  two  actions  were  and  are  different  each 
from  the  other,  and  the  objects  and  purposes  of  such  actions 
were  and  are  far  more  widely  different.  We  recognize  the 
rule  declared  by  this  court  more  than  sixty  years  ago  in 
Fischli  V.  Fiachlij  1  Blackf.  360,  and  invoked  by  defendants' 
counsel  in  support  of  their  position,  that  when  a  matter  is 
adjudicated  and  finally  determined  by  a  court  of  competent 
jurisdiction,  *Mt  is  considered  as  forever  at  rest."  We  also 
concur  in  the  view  that  the  rule  declared  not  onlv  embraces 
what  actually  was  determined,  but,  also,  extends  to  all  mat- 
ters fairly  within  the  issues  in  the  cause  which  the  parties 
might  have  litigated  therein.  However  much  this  court  may 
have  departed  from  the  doctrines  declared  in  our  early  cases 
upon  other  questions,  it  may  well  be  said,  we  think,  that, 
"without  variableness  or  shadow  of  turning,"  we  have  ad- 
hered, and  still  adhere,  strictly  and  tenaciously,  to  the  rule 
declared  in  Fischli  v.  Fischli,  supra  ;  Richardson  v.  Jones, 
58  Ind.  240;  Saxier  v.  Twining,  81  Ind.  366 ;  Farrar  v.  Clark, 
97  Ind.  447 ;  Elwood  v.  Beymer,  100  Ind.  504;  Indiana,  etc, 
JR.  W.  Co.  V.  Koons,  105  Ind.  507  ;  Center  Tp.  v.  Board,  etc., 
110  Ind.  579. 

Without  doubt,  the  rule  invoked  by  defendants'  counsel, 
ill  support  of  their  pdsition,  is  a  good  and  sound  rule;  but 
it  can  not  be  said,  we  think,  with  any  degree  of  Icjj^al  accu- 
racy, that  this  rule  has  any  application  to  the  case  under  con- 
sideration. This  is  an  action  upon  the  official  bond  of  dc- 
fiMidant  Moore,  as  sheriff  of  Boone  county,  against  him  and 


422  SUPREME  COURT  OF  INDIANA, 

Moore  et  al.  v.  The  State,  ez  reL  Miller. 


his  sureties  therein,  to  recover  damages  for  an  alleged  breach 
of  his  official  duty.  As  shown  by  the  agreed  evidence,  the 
substance  of  which  we  have  given,  the  so-called  "former  ac- 
tion "  or  proceeding  was  instituted  by  the  relator  herein  for 
the  two-fold  purpose  (1)  of  having  the  surplus  of  his  bid 
remaining  in  Sheriff  Moore^s  hands  after  the  satisfaction  of 
the  execution  issued  to  him  on  the  Sharp  judgment  refunded 
by  him  to  such  relator,  and  (2)  to  have  the  satisfaction  of 
such  judgment,  as  shown  by  the  return  of  the  aforesaid  exe- 
cution, set  aside  by  an  order  of  the  court  below.  It  is  abso- 
lutely certain,  as  it  seems  to  us,  that  the  matters  presented 
for  trial,  by  the  issues  in  the  cause  we  are  now  considering, 
were  not  and  could  not  have  been  litigated  in  such  "  former 
action  ^'  or  proceeding.  We  can  not  hold,  therefore,  that  the 
matters  in  issue  in  the  suit  now  before  us  were  or  might  have 
been  adjudicated  in  such  former  action.  The  caase  of  action, 
the  parties  and  the  relief  sought  were  wholly  different  in  the 
pending  suit  from  those  in  such  former  action. 

Defendants'  counsel  also  insist  that  the  court  below  erred  in 
its  assessment  of  the  amount  of  the  relator's  recovery  herein, 
in  that  it  was  too  large,  and  that,  for  this  cause,  the  motion 
for  a  new  trial  ought  to  have  been  sustained.  It  was  assigned 
as  one  of  the  causes  for  a  new  trial,  in  defendants'  motion 
therefor,  "  that  the  damages  awarded  the  plaintiff  are  excess- 
ive." This  is  the  fourth  statutory  cause  for  a  new  trial. 
Section  559,  R.  S.  1881.  Defendants  failed  to  assign,  in 
their  motion  for  a  new  trial,  the  fifth  statutory  cause  there- 
for, namely,  "  Error  in  the  assessment  of  the  amount  of  re- 
covery, whether  too  large  or  too  small,  where  the  action  is 
upon  a  contract  or  for  the  injury  or  detention  of  property." 
Section  559,  supra.  The  case  at  bar,  as  we  have  seen,  is 
"  where  the  action  is  upon  a  contract."  '  In  such  a  case,  it  is 
settled  by  our  decisions  that  the  fourth  statutory  cause  for  a 
new  trial,  of  "  Excessive  damages,"  assigned  by  defendants 
herein,  will  not  call  in  question  the  assessment  of  the  amount 
of  recovery,  either  in  the  court  below  or  in  this  court.     In 
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other  words,  it  is  held  that  the  fourth  statutory  cause  for  a 
uew  trial  *^  is  proper  only  in  cases  of  torts."  Lake  Erie,  etc, 
B.  W.  Co.  V.  Aeres,  108  lud.  548;  Thomas  v.  Merry,  113 
lud.  83 ;  Clark  Civil  Tp.  v.  Brookshire,  post,  p.  437  ;  ilcCor- 
miek,  etc.,  Co.  v.  Gi'ay,  ante,  p.  340. 

These  are  the  principal  grounds  upon  which  defendants' 
counsel  claim  that  the  court  below  erred  in  qverruling  the 
motioa  for  a  new  trial,  and,  as  we  have  shown,  they  are  not 
sufficient.  Strictly  speaking,  no  question  is  presented  for 
our  decision  by  the  record  of  this  cause  and  the  error  as- 
signed thereon  by  defendants.  This  is  so,  because  it  is  not 
flhown  in  any  manner  that  the  bill  of  exceptions  copied  into 
the  record  contains  "  all  the  evidence  given  in  the  cause/' 
It  has  been  uniformly  held  by  this  court  that  the  bill  of  ex- 
ceptions must  show  in  some  manner  (although  no  particular 
form  of  words  is  now  required)  that  it  contains  all  the  evi- 
dence given  in  the  cause.  In  the  absence  of  such  a  show- 
ing,  no  question  will  be  considered  and  decided  here,  contrary 
to  the  decision  of  the  trial  court,  where  the  evidence  is  nec- 
essary to  the  proper  decision  thereof. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Maj  8, 1888. 
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UL^l  Tennison  v.  Tennison.' 

Husband  and  yfiVE.-r  Mortgage. —  Wtfe^a  Inchoate  Intereal. —  Sale  of  Ht»- 
baTKTB  Land  on  Execution. — Action  by  Wife  Againtt  Hu^Mndf  as  His  Surety, 
for  Indemnity, — Where  a  wife  joins  her  husband  in  a  mortgage  upon  his 
land  to  secure  his  debt,  which  land  is  sold  upon  foreclosure,  .she  can 
not  maintain  an  action  against  him,  after  divorce,  for  damages,  treat- 
ing her  inchoate  interest  as  so  much  security  funds  taken  to  pay  his 
debts. 

From  the  Warrick  Circuit  Court. 

J.  B.  Handy f  C,  W.  Armstrong  and  J.  B.  Oockrunif  for  ap- 
pellant. 

W,  M,  Hoggatiy  for  appellee. 

NiBLACK,  J. —  Complaint  by  Matilda  Tennison  against 
William  Tennison,  in  two  paragraphs. 

The  first  was  for  money  paid  for  the  use  and  at  the  request 
of  the  defendant. 

The  second  charged  that,  on  the  13th  day  of  May,  1878^ 
the  defendant  became  indebted  to  Charles  Denby  and  James 
M.  Shackelford  in  the  sum  of  $500,  and  that  as  an  evidence  of 
such  indebtedness  he,  the  defendant,  made  his  promissory 
note  for  the  sum  named  to  the  said  Denby  and  Shackelford  ; 
that  to  secure  the  payment  of  this  note  he  executed  to  the 
said  Denby  and  Shackelford  a  mortgage  on  an  eighty-acre 
tract  of  land  situate  in  the  county  of  Warrick ;  that  the 
plaintiff,  who  was  then  the  wife  of  the  defendant,  joined 
with  him  in  the  execution  of  such  mortgage ;  that  at  the 
time  of,  and  prior  to,  the  execution  of  the  mortgage,  there 
were  judgments  against  the  defendant  iu  the  Warrick  Circuit 
Court,  to  which  the  plaintiff  was  not  a  party,  and  which  were 
liens  upon  the  tract  of  land  embraced  in  that  instrument; 
that  one  of  these  judgments  was  in  favor  of  one  Robert  M. 
Pintt  for  the  sum  of  $367.66  ;  that  afterwards,  on  the  6th  day 
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of  December,  1879,  and  while  the  plaintiff  was  still  the  wife 
of  the  defendant,  the  land  described  in  the  mortgage  was,  by 
the  sheriff  of  said  county  of  Warrick,  sold  on  an  execution 
issued  on  the  Piatt  judgment  to  Charles  L,  Rhoads,  who 
afterwards  assigned  and  transferred  his  certificate  of  purchase 
to  SSachary  Johnson  ;  that,  on  the  7th  day  of  December,  1880, 
Johnson  received  a  sheriff ^s  deed  conveying  to  him  all  the 
interest  of  the  defendant  in  and  to  th%land,  the  plaintiff 
being  at  that  time  still  the  wife  of  the  defendant ;  that,  on 
the  19th  day  of  December,  1880,  the  plaintiff  obtained  a  de- 
cree of  the. Warrick  Circuit  Court  divorcing  her  from  the 
defendant;  that  thereafter  Conrad  Miller  and  Jacob  Miller, 
who  had,  by  assignment,  become  the  owners  of  the  note  and 
mortgage  executed  to  Denby  and  Shackelford  as  stated,  re- 
covered a  judgment  in  the  court  last  named  against  the  plain- 
tiff, foreclosing  the  mortgage  as  against  her,  and  decreeing  a 
sale  of  her  interest  in  the  mortgaged  land  to  satisfy  the  mort- 
gage debt;  that,  on  the  28th  day  of  April,  1883,  the  sheriff 
of  Warrick  county,  in  pursuance  of  such  decree  of  fore- 
closure, sold  the  land  for  the  sum  of  $677.86,  which  was  the 
amount  of  the  mortgage  debt,  including  the  costs  of  fore- 
closure and  sale,  to  the  payment  of  which  the  proceeds  of 
such  sale  were  applied  by  the  sheriff;  that  at  the  time  of  such 
foreclosure  and  sale  the  plaintiff  was  the  owner  in  fee  simple 
of,  and  her  interest  therein  embraced,  one  undivided  third 
part  of  the  mortgaged  lands,  which  was  of  the  value  of  $700. 
Wherefore  judgment  against  the  defendant  was  demanded. 

The  defendant  demurred  to  this  second  paragraph  of  the 
complaint,  but  his  demurrer  was  overruled,  and,  upon  issue 
joined  and  a  trial  by  the  court,  there  was  a  finding  and  judi^:- 
ment  for  the  plaintiff. 

This  suit  was  prosecuted  upon  the  theory  that,  upon  the 
facts  charged  in  the  second  paragraph  of  the  complaint,  the 
plaintiff  became,  in  legal  contemplation,  the  surety  of  the 
defendant  for  the  payment  of  the  mortgage  debt,  and  that,  as 
her  property  was  sold  to  pay  the  debt,  she  became  entitled  to 


426  SUPREME  COURT  OF  INDIANA, 


Tennison  v.  Tennison. 


recover  the  amount  the  property  sold  for,  as  so  much  money 
paid  to  the  use  of  the  defendant. 

The  errors  assigned  involve,  only,  in  different  forms,  the 
question  of  the  sufficiency  of  such  second  paragraph  of  the 
coniplaint. 

Although  the  paragraph  of  the  complaint  in  question  does 
not  distinctly  so  aver,  the  inevitable  inference  from  the  facts 
alleged  is,  that  the  land  was  the  property  of  the  defendant  at 
the  time  it  was  mortgaged  to  Denby  and  Shackelford,  and  it 
is  in  that  view  that  we  have  considered  the  sufficiency  of  the 
paragraph. 

We  havd  held  in  several  cases  that,  when  a  wife  joins  her 
husband  in  the  execution  of  a  mortgage  on  his  real  estate, 
she  enters  into  relations  with  him  to  some  extent  analogous  to 
that  of  a  surety  ;  but  we  have  never  ventured  to  hold  that 
she  thereby  becomes,  either  actually  or  constructively,  his 
surety  within  the  legal  or  most  extended  meaning  of  that 
terra.  Leary  v.  Shaffer,  79  Ind.  567 ;  Grave  v.  Bunch,  83 
Ind.  4;  Main  v.  Ginthert,  92  Ind.  180. 

Brandt,  in  his  work  on  Suretyship,  at  section  22, says  :  **A 
wife  who  joins  with  her  husband  in  a  mortgage  of  his  real 
estate  for  the  payment  of  his  debt,  does  not,  as  to  such  estate^ 
occupy  the  position  of  a  surety." 

This  is  upon  the  principle  that  the  wife's  inchoate  interest 
in  the  lands  of  her  husband  is  regarded  as  only  a  mere  inci- 
dent to  the  husband's  title.  2  Jones  Mortg.,  section  1420; 
Rxipc  v.  Hadley,  113  Ind.  416. 

In  the  case  of  Cwpp  v.  Campbell,  103  Ind.  213,  this  court 
recognized  and  approved  the  doctrine  announced  as  above  by 
Brandt.     See,  also,  Hawley  v.  Bradford,  9  Paige,  200. 

Section  5119,  R.  S.  1881,  declares  that  "A  married  woman 
shall  not  enter  into  any  contmct  of  suretyship,  whether  as 
endorser,  guarantor,  or  in  any  other  manner ;  and  such  con- 
tract, as  to  her,  shall  be  void."  , 

If  a  wife,  by  joining  with  her  husband  in  the  execution  of 
a  mortgage  on  his  real  estate  for  the  payment  of  his  debt, 
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thereby  becomes  his  surety,  then  she  is  prohibited  by  the 
foregoing  section  from  so  joining  with  her  husband,  and  such 
a  mortgage,  as  to  her,  is  void. 

Such  a  construction  of  the  section  would  be  clearly  too 
rigorous,  and  is  one  which,  we  assume,  will  not  be  insisted 
upon.  The  demurrer  to  the  second  paragraph  of  the  com- 
plaint ought,  therefore,  to  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

FU^  May  8, 1888. 


No.  13,175. 

Hughes  et  al.  v,  Beggs  et  al. 

Highway.— Fooo/ton  of  Par/.— Under  sections  6015,  5017,  R.  S.  1881,  a 

part  of  a  liighway  may  be  vacated. 
Same. — hregulariiies. — Irregularities  in  highway  proceedings,  before  the 

county  commissioners,  are  not  available  on  appeal,  as  the  case  is  for 

trial  de  novo  in  the  circuit  court. 
Same. — Evidence, — Opinion  a*  to  Public  Utilily. — Witnesses  may  not  give 

an  opinion  as  to  the  public  utility  of  a  highway  which  it  is  proposed 

to  vacate  or  open. 

From  the  Clark  Circuit  Court. 

J,  H,  Siotaenburg,  E,  B.  Stotsenburg  and  M,   Glegg,  for 
appellants. 

J.  K.  Marsh  and  W.  11.  Watson^  for  appellees. 

Elliott,  J. — The  apix^llee.s  petitioned  for  the  vacation  of 
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a  highway,  and  the  appellants  remonstrated,  but  the  circuit 
court  decided  in  favor  of  the  petitioners. 

Counsel  for  the  appellants  insist  that  the  statute  does  not 
provide  for  the  vacation  of  part  of  a  highway.  In  this  they 
are  in  error.  If  part  of  a  highway  ceases  to  be  of  public 
utility  it  may  be  vacated.  It  is  a  question  to  be  tried  by  the 
proper  court  whether  the  vacation  of  a  part  of  a  highway 
will  benefit  the  public ;  and,  while  it  is  no  doubt  true  that,  as 
a  general  rule,  it  would  be  an  injury  to  the  public  to  vacate 
part  of  a  highway,  still  the  authority  of  the  proper  court  to 
order  it,  where  the  law  and  the  evidence  require  it,  undoubt- 
edly exists.  The  argument  of  counsel  proves  that  it  is  an 
authoritv  that  should  be  carefuUv  exercised,  but  it  is  far 
from  proving  that  there  is  no  such  authority.  The  statute 
not  only  confers  the  authority  in  general  terras  to  vacate 
highways,  but  expressly  provides  for  the  vacation  of  a  high- 
way, "  or  any  part  thereof,"  and  specifies  w  hat  shall  be  done 
in  case  part  of  a  highway  is  vacated.  R.  S.  1881,  sections 
5015,  5017. 

Some  irregularities  in  the  proceedings  before  the  board  of 
commissioners  are  pointed  out,  but  these  irregularities  do  not. 
invalidate  the  proceedings,  as  the  case  is  tried  de  novo  in  the 
circuit  court.  The  latter  court  does  not  sit  merely  as  a  court 
for  the  correction  of  errors,  but  sits  as  a  trial  court,  and  de- 
termines the  case  upon  its  merits,  in  so  far  as  the  remon- 
strance presents  proper  questions  for  its  decision.  Reynolds 
V.  Shults,  106  Ind.  291  ;  Clift  v.  BrowUy  95  Ind.  53;  Turley 
v.  Oldham,  68  Ind.  114. 

The  trial  court  erred  in  permittiifg  witnesses  to  give  their 
opinion  as  to  the  utility  of  vacating  the  highway.  It  is 
settled  that  witnesses  can  not  give  an  opinion  upon  the  exact 
point  in  issue ;  and  it  is  also  settled,  that  whether  the  opening 
or  vacation  of  a  highway  will  be  of  public  utility  is  not  a 
question  upon  which  witnesses  can  express  their  opinions. 
Loahbaugh  v.  BmheU,  90  Ind.  466  ;  Yost  v.  Conroy,  92  Ind. 
464 ;  Thompson  v.  Deprez,  96  Ind.  67  ;  1  Greenl.  Ev.,  section 
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440;  2  Taylor  Ev.,  section  1278,  p.  1229;   \Miiie  v.  Bailey, 
10  Mich.  155 ;  Fairchild  v.  Bascomb,  35  Vt.  398. 

Judgment  reversed. 

Filed  May  8,  1888. 


No.  13,232. 

Garvin  v.  Daussman  et  al. 

Municipal  Corporations. —  Sired  Improvements, —  Assessments, —  Notice. — 
Constitutional  Law. — "Due  Process  of  Law." — A  law  which  authorizes  an 
assessment  against  property,  but  makes  no  provision  for  notice  to  the 
owner,  and  gives  him  no  opportunity  to  be  heard  in  respect  to  the  cor- 
rectness of  the  charge,  lacks  the  essential  element  of  "  due  process  of 
law/'  and  is  unconstitutional. 

Samb. — Kind  of  Notice  and'Hearing  Required. — The  notice  and  hearing  which 
the  Constitution  demands  need  only  be  such  as  are  adapted  to  the  nature 
of  the  assessment  proposed,  and  such  as  afford  the  property-owner  an 
opportunity  to  show  that,  according  to  the  method  prescribed  for  mak- 
ing the  assessment,  the  amount  charged  against  him  is  not  correct. 

Same. —  "  Due  Pi'oeess  of  Law  "  Applies  to  Street  Improvement  Proceedings. — 
Proceedings  for  street  improvements,  where  tiie  cost  is  to  be  apportioned 
among  those  benefited,  although  somewhat  of  a  summary  character,  are 
within  the  rule  which  requires  notice  and  a  hearing  in  order  that  a 
charge  may  be  imposed  by  "  due  process  of  law." 

Same. — OHy  of  EvansviUe. — Assessments. —  Validity  of  Ordinance, — Although 
neither  the  special  charter  of  the  city  of  EvansviUe,  nor  the  ordinance 
adopted  in  pursuance  thereof,  makes  provision  for  notice  to  the  owners 
of  property  of  the  levying  of  assessments  for  street  improvements,  yet 
where  the  ordinance  provides  that  the  assessment  shall  be  collected  by 
the  enforcement  of  the  lien  in  the  same  manner  that  mortgages  are  fore- 
closed, and  as  such  proceedings  can  only  be  taken  in  pursuance  of  notice, 
the  property-owner  is  afforded  an  opportunity  to  question  the  validity 
of  the  assessment,  and  the  ordinance  is  valid. 

Same. — Informalities  in  Proceedings. — The  provision  in  the  charter  of  the 
city  of  EvansviUe  that  mere  informalities  of  the  commoi^  council  in 
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ordering  the  improvement  or  in  making  the  asset^sment  or  apportioning^ 
the  cost  shall  not  be  available  to  the  property-owner  as  a  defence,  does 
not  deprive  him  of  anv  substantial  right,  bat  refers  to  objections  which 
do  not  affect  the  merits  of  the  proceedings. 

From  the  Vanderburgh  Circuit  Court. 
6r.  A.  Gunninghxim,  for  appellant. 

Mitchell,  C.  J. — Jacob  Daussman  and  Henry  Alexander, 
partners  under  the  firm  name  of  Jacob  Daussman  &  Co.,  com- 
plained of  Thomas  E.  Garvin,  and  alleged  that  they  had  been 
awarded  the  contract  for  the  improvement  of  a  certain  street 
in  the  city  of  Evansville,  which  improvement  it  is  averred 
had  been  regularly  ordered,  and  the  contract  therefor  duly 
let,  by  the  common  council  of  the  city.  The  plaintiflfe  claimed 
that  tliey  had  fully  executed  their  contract  and  completed 
the  improvement,  and  that  the  cost  thereof  had  been  duly 
estimated,  apportioned  and  assessed  as  the  law  requires. 

It  is  averred  that  the  defendant  is  the  owner  of  a  certain 
tract  of  real  estate  abutting  upon  the  improvement,  and 
that  his  proportion  of  the  cost  thereof,  according  to  the  as- 
sessment made  by  the  common  council,  amounted  to  $79.36, 
which  sum  remained  unpaid,  and  for  which  a  precept  had 
been  duly  issued  to  the  plaintiifs  on  the  20th  day  of  Novem- 
ber, 1885.  The  proceedings  of  the  common  council  are 
exhibited  with  the  complaint.  Prayer  for  a  judgment  and 
for  the  foreclosure  of  the  lien  allowed  by  law. 

Demurrer  to  the  complaint  was  overruled,  after  which 
there  was  a  trial  upon  an  issue  made  by  the  general  denial* 
There  was  a  finding  foi'  the  plaintiffs,  and  judgment  accord- 
ing to  the  prayer  of  the  complaint. 

The  city  of  Evansville  derives  its  existence  as  a  munici- 
pality from  a  special  charter  or  law  enacted  by  the  Legisla- 
ture in  the  year  1847.  Section  58  of  that  law  makes  provision 
for  the  improvement  and  repair  of  streets.  It  is  enacted 
therein,  among  other  things,  that  the  cost  of  street  improve- 
ments may  be  assessed  and  charged  upon  all  lots  or  parcels 
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of  land  fronting  on  the  part  of  the  street  improved.  It 
gives  authority  to  the  common  council  to  provide  by  general 
ordinance  for  collecting  the  cost  and  expenses  of  such  im- 
provements^ and  also  for  the  sale  of  the  lots  against  which 
the  cost  and  expenses  may  be  assessed.  It  empowers  the 
common  council  to  make  provision  for  the  collection  of  the 
cost  of  street  improvements  by  suit,  and  for  the  enforcement 
of  liens  as  other  liens  are  enforced,  and  it  also  declares  that 
no  informality  of  any  order  of  the  common  council  directing 
the  making  of  any  such  improvement  or  repairs^  nor  in  the 
making  of  the  assessment  or  apportionment  of  the  costs  and 
expenses  of  the  same,  shall  afford  the  defendant  a  defence  in 
any  action  for  the  collection. of  any  such  costs  and  expenses, 
or  for  the  enforcement  of  the  lien  therefor,  provided  the  im- 
provement or  repairs  were  made  in  substantial  compliance 
with  the  provisions  of  the  act  and  the  ordinance  as  passed 
for  carrying  it  into  effect. 

The  appellant  concedes  that  the  common  council,  in  pur- 
suance of  the  authority  thus  conferred,  duly  enacted  general 
ordinances  regulating  the  manner  of  making  street  improve- 
ments in  the  city  of  Evansville,  and  providing  for  the  col- 
lection of  the  cost  and  expenses  of  such  improvements,  and 
that  the  improvements  in  question  were  made  pursuant  to  an 
ordinance  duly  adopted  on  the  2d  day  of  May,  1881.  The 
ordinance  is  not  regularly  set  out  in  the  record,  but,  as  it  ap- 
pears in  the  appellant's  brief,  and  according  to  the  conces- 
sion made  by  counsel,  it  provides  that,  when  the  council  shall, 
in  pursuance  of  the  charter,  order  and  require  any  improve- 
ments to  be  made  on  any  of  the  streets  of  the  citv,  an  order 
shall  be  made,  designating  the  improvements,  and  thereupon 
the  clerk  shall  advertise  for  bids,  and  the  work  shall  be  let 
to  the  lowest  responsible  bidder,  who  shall  comply  with  the 
requirements  as  to  bond,  etc. 

Section  2  provides  for  the  mode  of  apportioning  the  cost 
of  the  work. 

Section  3  provides  that  the  mayor  and  city  surveyor  shall. 
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within  seven  days  after  the  letting  of  the  contract,  report  to 
the  council  the  whole  cost  of  the  work,  and  the  separate 
amount  chargeable  against  each  property-holder,  and  that  the 
council  shall  thereupon  pass  an  order  assessing  and  charging 
each  lot  or  parcel  of  real  estate  with  its  share  or  proportion 
of  such  expense. 

Section  4  makes  it  the  duty  of  the  council,  upon  the  com- 
pletion of  the  work,  to  order  a  precept  to  be  issued  to  the 
contractor  against  each  parcel  of  real  estate  so  assessed,  which 
precept  shall  be  signed  by  the  mayor  and  attested  by  the 
clerk,  and  shall  entitle  the  contractor  to  collect  the  same  in 
his  own  name. 

The  subsequent  sections  of  the  ordinance  authorize  the 
contractor  to  collect  the  assessment  by  the  enforcement  of  the 
lien  thereof  in  the  same  manner  mortgages  are  foreclosed. 

It  is  insisted  on  the  appellant's  behalf  that  the  assessment 
made  against  his  property  under  the  provisions  of  the  fore- 
going ordinance  was  invalid,  because  neither  the  charter  of 
the  city  of  Evansville,  nor  the  ordinance  enacted  thereunder, 
makes  any  provision  for  notice  to  the  owners  of  property  to 
be  affected  by  street  improvements,  or  for  an  appeal  from  the 
precept  or  assessments,  as  is  usual  in  such  cases.  This  prem- 
ise being  assumed,  the  conclusion  is  drawn  that  so  much  of 
the  ordinance  as  authorizes  the  abutting  property  to  be 
charged  with  the  cost  of  the  improvement  is  in  contraven- 
tion of  that  provision  of  the  Federal  Constitution  which  de- 
clares, in  effect,  that  no  State  shall  deprive  any  person  of  life, 
liberty  or  property  "  without  due  process  of  law." 

The  question  presented  is  not  whether  the  law  and  the 
ordinance  regulating  the  improvement  of  streets  have  been 
followed ;  but,  conceding  that  they  have  been,  it  is  asserted 
that  t'hey  are  inadequate  to  create  a  charge  against,  or  to  im- 
pose a  burden  upon,  property,  according  to  "  the  law  of  the 
land." 

It  is,  without  doubt,  essential  to  the  validity  of  every  law 
under  which  proceedings  maybe  had  for  the  taking  of  prop- 
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erty,  or  to  impose  a  burden  upon  it  which  may  result  in  tak- 
ing it,  that  the  law  make  provision  for  giving  some  kind  of 
notice  at  some  stage  in  the  proceeding,  and  that  it  aiFord  the 
owner  an  opportunity  to  be  heard  concerning  the  legality  of 
the  assessment,  before  some  tribunal  or  body  authorized  to 
correct  errors,  or  give  appropriate  relief,  before  the  property 
is  taken  or  the  charge  made  absolute. 

As  was  well  said  in  an  analogous  case :  "  The  Constitution 
sanctions  no  law  imposing  such  an  assessment,  without  a  notice 
to,  and  a  hearing  or  an  opportunity  of  a  hearing  by  the  owners 
of  the  property  to  be  assessed.  It  is  not  enough  that  the 
owners  may  by  chance  have  notice,  or  that  they  may  as  a 
matter  of  favor  have  a  hearing.  The  law  must  require  notice 
to  them,  and  give  them  the  right  to  a  hearing  and  an  oppor- 
tunity to  be  heard."  Stuart  v.  Palmer,  74  N.  Y.  183.  Fries 
v.  Brier,  111  Ind.  65;  Campbell  y.  Dwiggins,  83  Ind.  473; 
Whiteford  Tp,  v.  Probate  Judge,  53  Mich.  130;  Thomas  v. 
Gain,  35  Mich.  155;  Brown  v.  City  of  Denver,  7  Col.  305 
(3  Am.  &  Eng.  Corp.  Cas.  630) ;  City  of  Philadelphia  v. 
Miller,  49  Pa.  St.  440 ;  Santa  Clara  v.  Southern  Pacific  R.  R. 
Co.,  13  Am.  &  Eng.  R.  R.  Cas.  182 ;  Overing  v.  Foote,  65  N. 
Y.  263;  Cooley  Taxation,  265,  266. 

Any  proceeding,  therefore,  the  result  of  which  is  to  deprive 
the  owner  of  his  property,  or  to  impose  a  burden  upon  or 
oreate  a  charge  against  it,  and  which  is  carried  on  under  a 
law  which  makes  no  provision  for  notice,  and  affords  the 
owner  no  opportunity  to  be  heard  concerning  the  correctness 
of  the  assessment,  and  whether  the  amount  charged  against 
him  or  his  property  was  ascertained  and  apportioned  in  good 
faith  and  in  the  manner  provided  by  law,  is  in  contravention 
of  the  Constitution  and  lacks  the  essential  element  of  "  due 
process  of  law."  The  fact  must,  however,  be  kept  in  view 
that  the  notice  and  hearing  which  the  Constitution  demands 
need  only  be  such  as  are  adapted  to  the  nature  of  the  assess- 
ment proposed,  and  such  as  afford  to  each  individual  affected 
Vol.  114.— 28 
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the  opportunity  to  show  that,  according  to  the  method  pre- 
scribed by  competent  authority  for  makiug  the  assessment^ 
the  amount  charged  against  him  is  incorrect.  In  the  impo- 
sition of  poll  or  occupation  taxes,  where  a  certain  sum  is  as- 
sessed against  each  individual  exercising  a  given  avocation^ 
or  according  to  his  age,  without  regard  to  actual  benefits,  the 
necessity  of  notice  and  a  hearing  is  reduced  to  a  minimum^ 
To  a  measurable  extent,  the  same  principle  is  involved  when 
the  cost  of  an  improvement  is,  as  by  law  in  proper  cases  it 
may  be,  apportioned  by  mere  mathematical  calculation,  ac- 
cording to  a  certain  rate  per  front  foot.  Thomas  v.  Guin^ 
supra;  Lipps  v.  City  of  Philadelphia,  38  Pa.  St.  503;  Oity 
of  Philadelphia  v.  Tryon,  35  Pa.  St.  401. 

The  principle  which  underlies  and  upholds  special  asses.s- 
mcnts,  such  as  that  involved  in  the  present  case,  is,  that  th(' 
lands  assessed  are  enhanced  in  value  to  an  amount  equal  to 
the  cost  of  the  improvement,  which  is  to  be  apportioned 
among  those  specially  benefited  in  the  manner  prescribed  by 
law.  Heick  v.  Voight,  110  Ind.  279  ;  Ross  v.  Stackhouscy  ardCy 
p.  200;  Desty  Taxation,  1237;  Cooley  Taxation,  416. 

Wliile  the  character  of  notice,  and  the  limit.s  within  which 
the  hearing  may  be  confined,  are  in  each  instance  dependent, 
to  a  greater  or  less  extent,  upon  the  nature  of  the  case,  pro- 
ceedings for  street  improvements,  where  the  cost  is  to  be  ap- 
portioned among  those  benefited,  are,  nevertheless,  within  the 
rule  which  requires  notice  and  a  hearing,  in  order  to  the  im- 
position of  a  charge  by  "  due  process  of  law."  The  diffi- 
culty of  framing  a  "  perspicuous,  comprehensive  and  satis- 
factory "  definition  of  the  phrase,  "  due  process  of  law,"  has 
often  been  the  subject  of  remark,  and  the  courts  have  uni- 
formly refrained  from  attempting  to  give  it  a  precise  or 
authoritative  definition.  Davidson  v.  New  Orleans,  96  U.  S. 
97 ;  Hurtado  v.  People,  110  U.  S.  516 ;  Hagar  v.  Redama- 
Hon  Dist.  No.  108,  111  U.  S.  701 ;  Stuart  v.  Palmer,  supi-a. 

It  has  been  said,  however,  that :  "  In  judging  what  is  ^  due 
process  of  law,'  respect  must  be  had  to  the  cause  and  object 
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of  the  taking,  whether  under  the  taxing  power,  the  power 
of  eminent  domain,  or  the  power  of  assessment  for  local 
improvements,  or  none  of  these:  and  if  found  to  be  suit- 
able or  admissible  in  the  special  case,  it  will  be  adjudged  to 
be  ^  due  process  of  law/  "  Damdson  v.  New  Orleaiu,  swpra. 
If  the  law  directing  the  proceedings  affords  the  property- 
pwner  an  opportunity  to  be  heard,  after  due  notice,  in  a  tri- 
bunal competent  to  afford  him  relief  appropriate  to  the  nature 
of  the  case,  so  that  the  charge  against  his  property  only  be- 
comes conclusive  after  the  opportunity  for  a  hearing  has 
been  had,  it  can  not  be  said  that  his  property  has  been  taken 
or  burdened  without  due  process  of  law.  That  the  Legisla- 
ture may  make  provision  for  local  improvements,  which  are 
to  a  degree  of  public  utility,  or  in  a  sense  of  a  public  cliar- 
acter,  and  impose  the  cost  thereof  on  the  property  or  district 
to  be  specially  benefited — in  any  manner  not  manifestly  un- 
fair or  unequal — without  first  providing  for  intermediate 
proceedings  to  determine  the  necessity  for  the  improvement, 
or  the  cost  of  making  it,  and  that  it  may  prescribe  the  kind 
of  notice  and  the  time  and  manner  in  which  it  shall  be 
given,  is  well  settled,  and  that  it  yiay  delegate  the  like  power 
to  a  municipal  corporation  is  likewise  settled.  County  of 
Hennepin  v.  Bartleson  (Minn.),  34  N.  W.  Rep.  222 ;  Gaick 
v.  Oity  of  Des  Moines,  63  Iowa  718  (3  Am.  &  Eng.  Corp. 
Cases,  622)  ;  Matter  of  De  Peyster,  80  N.  Y.  565  ;  Washinr/" 
ton  Ave,,  69  Pa.  St.  352 ;  Fairbanks  v.  Mayor,  etc.,  132 
Mass.  42. 

In  like  manner  the  Legislature  may  commit  to  the  com- 
mon council  of  a  city,  or  to  a  tribunal  specially  provided  for 
the  purpose,  the  power  of  apportioning  the  cost  of  an  im- 
provement, and  of  assessing  the  expense  thereof,  upon  the 
property  benefited  in  the  manner  provided  by  law,  unless  the 
method  prescribed  is  plainly  unadapted  to  arriving  at  a  fair 
and  equitable  result,  and,  also,  to  determine  what  property 
within  the  limits  defined,  if  any  are  defined,  will  be  benefited 
by  the  improvement. 
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la  respect  to  all  such  questions,  the  determination  of  the 
'Common  oouncil^  or  other  body,  within  the  limits  of  the  ju- 
risdiction specially  committed  to  it,  may  be  made  conclusive. 
This  power  has  been  exercised  and  sanctioned  too  long  to 
be  now  open  to  question.  City  of  Fori  Wayne  v.  Cbdy,  43 
Ind.  197  ;  Ricketts  v.  SprakeVy  77  Ind.  371 ;  Anderson  v. 
Baker ^  98  Ind.  587;  Thomas  v.  Gairtf  supra;  Warren  \, 
Grand  Haven,  30  Mich.  24. 

It  is  essential  to  the  public  good  that  the  necessity  for  street 
and  other  public  improvements,  and  the  cost  of  making  them, 
and  such  other  proceedings  as  are  necessary  to  insure  the 
prompt  execution  of  the  work,  be  determined  and  taken  in  a 
comparatively  summary  way. 

To  give  each  property-owner  the  right  to  contest  every  step 
in  such  an  undertaking,  would  be,  in  effect,  to  prohibit  the 
improvement,  or  render  its  execution  practically  impossible 
in  many  instances. 

If,  therefore,  the  law  provides  for  giving  notice  and  for  a 
method  whereby  the  property-owner  may  ultimately  chal- 
lenge the  correctness  of  the  assessment  made  against  his  prop- 
erty, in  respect  to  whether,it  was  made  in  good  faith,  withoat 
intervening  mistake  or  error,  and  according  to  the  method 
and  under  the  safeguards  provided  by  the  law — the  constitu- 
tional provision  is  to  be  deemed  satisfied. 

These  ends  seem  to  have  been  adequately  provided  for  by 
the  ordinance  under  which  the  improvement  involved  in  the 
present  ease  was  made. 

It  is  conceded  that,  under  the  ordinance,  the  assessment 
against  the  appellant's  property  could  only  be  enforced  by 
legal  proceedings  in  a  court  haying  jurisdiction  to  foreclose 
mortgages.  Such  proceedings  could  only  be  taken  in  pur- 
suance of  notice,  and  in  a  court  in  which  ample  opportunity 
would  be  afforded  for  questioning  the  validity  of  the  pro- 
ceedings for  the  improvement  of  the  street,  and  of  all  other 
matters  respecting  the  legality  and  amount  of  the  assessment. 
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or  which  might  constitute  a  legitimate  cause  of  grievance  to 
the  property-holder. 

It  is  true,  as  we  have  seen,  the  statute  under  which  the 
city  of  Evans vi lie  derives  its  corporate  existence  provides 
that  mere  informalities  of  the  common  council  in  directing 
the  improvement,  or  in  making  the  assessment  or  apportion- 
ment of  the  cost  thereof,  shall  not  aflFord  a  defence  against, 
the  collection  oT  the  cost,  provided  the  imj)rovements  were 
made  in  substantial  conformity  with  the  act  and  the  ordi- 
nances passed  in  pursuance  thereof.  This,  however,  deprives 
the  property-owner  of  no  substjnitial  right;  it  does  nothing 
more  than  take  away  frona  him  the  opportunity  to  urge  tech- 
nical or  formal  objections,  which  do  not  affect  the  merits  of 
the  proceedings  under  which  the  improvement  was  completed. 
Hagar  v.  Reclamation  DisL  No.  108,  supra;  Reclamation 
DisL  No.  108  V.  Evam,  61  Cal.  104. 

We  find  no  error.     The  judgment  is  affirmed,  with  costs. 

Filed  May  8,  1888. 


No.  12,322. 

Clark  Civil  Township  v.  Brookshire. 

Highways. — "Oood  Ordinary  Repdir." — Meanina  of  Phrase. — In  pntting^ 
highways  in  "good  ordinary  repair,"  within  the  meaning  of  tliat  phrase 
as  used  in  the  act  of  1881  relating  to  roads  and  creating  the  oftifo  of 
road  superintendent  (R.  S.  18S1,  section  50G4  et  seq.)j  the  superintendent 
might,  if  necessary,  construct  culverts  and  grades  and  do  gravelling  and 
ditching,  the  necessity  depending  upon  the  character  of  each  particular 
road. 

Same. — Tim^  When  Repairs  Shull  be  Made. — Diredonj  Statute. — The  provi- 
sion of  the  statute  (section  5071,  R.  S.  1881),  that  all  work  denominated 
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"ordinary  "  shall  be  done  in  the  months  of  April,  May,  June  and  Julj, 
is  dircotory,  and  not  a  limitation  upon  the  power  of  the  superintendent 
to  make  improvements  upon  highways. 

Same. — Road  SupervntendenL. — Advancement  of  Private  Funds  to  Pay  far  Im- 
provements.— Recovery  from  Toumskip. — A  township  road  superintendent, 
who  advanced  money  from  his  private  funds  to  pay  for  improvements 
made  upon  public  highways,  may  recover  from  the  township  the  amount 
advanced  by  him,  necessary  io  put  the  highways  in  good  ordinary  repair, 
as  the  transaction  is  not  one  which  the  law  inhibits. 

Same. — Exceeding  "  Qood  Ch'diwvry  Repair.^* — If  the  superintendent  ad- 
vanced no  more  money  than  was  necessary  to  put  a  highway  in  "good 
ordinary  repair^"  the  fact  that  it  was  put  in  superior  repair  by  the  nse 
of  money  contributed  by  citizens  does  not  prevent  him  from  recovering 
for  the  money  advanced. 

Same. — Emdence. — Opinion. — Witnesses  who  have  had  experience  in  im- 
proving and  maintaining  highways,  and  who  are  acquainted  with  a 
particular  highway,  its  condition  and  the  character  of  the  land  over 
which  it  runs,  may  give  an  opinion  as  to  what  is  necessary  to  put  it  in 
good  ordinary  repair. 

Practice. — Objection  io  Evidence, — Must  he  Specific. — An  objection  to  evi- 
dence that  it  is  "  irrelevant,  incompetent  and  immaterial "  is  too  in- 
definite to  present  any  question  for  review  in  the  Supreme  Court. 

From  the  Montgomery  Circuit  Court. 

T.  E.  Ballard  and  M,  E.  dodfeHer^  .for  appellant. 

G,  W.  Paul,  J.  E,  Humphries,  J.  F.  Harney,  J.  E.  Mc- 
Donald, J.  M.  Butler,  A.  L.  Mason,  W.  W.  Thornton  and  E. 
F.  Brookshire,  for  appellee. 

ZoLLARS,  J. — Appellee  instituted  this  action  to  recover  the 
value  of  services  rendered  and  the  amount  of  money  expended 
by  him,  as  road  superintendent,  upon  the  highways  in  Clark 
township. 

He  was  elected  superintendent  of  roads  at  the  April  elec- 
tion in  1882,  under  the  act  of  1881  (R.  S.  1881,  section  5064, 
ei  seq.),  and  was  legislated  out  of  office  by  the  act  of  1883. 
Acts  of  1883,  p.  62  (p.  73,  sec.  35). 

Soon  after  his  election  he  received  from  the  county  treas- 
urer $219,  road  funds,  as  such  superintendent. 

In  addition  to  the  above  facts,  it  is  alleged  in  the  first  par- 
agraph of  the  complaint,  in  substance,  that  before  the  brini^- 
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ing  of  this  action  appellee  settled  with  the  board  of  com- 
missioners for  said  amount  expended  upon  the  highways  of 
the  township,  and  was  allowed  by  the  board  for  sixty -seven 
days'  services  as  such  superintendent,  at  two  dollars  per  day  ; 
that,  in  the  month  of  June,  1882,  a  commutation  tax  and 
road  tax  were  levied  as  provided  by  section  6066,  R.S.  1881, 
which,  when  collected,  would,  and  did,  produce  a  road  fund 
of  $2,000,  which  has  since  been  collected  and  paid  over  by 
the  county  treasurer  to  the  trustee  of  the  township.  The 
complaint  further  proceeds  as  follows : 

'^And  plaintiff  says  that  after  he  had  expended  the  money 
which  he  drew  from  the  county  treasurer  as  highway  fund, 
and  after  the  tax  above  was  levied,  and  anticipating  that  the 
same  would  be,  when  collected,  paid  into  his  hands  for  high- 
way purposes,  he  made,  and  caused  to  be  made,  needed  and 
valuable  improvements  on  the  highways  of  his  said  town- 
Jahip  in  the  way  of  ditching,  grading,  gravelling  and  putting 
in  culverts,  and  repairing  the  said  highways,  for  which  proper 
vouchers  were  made  for  labor,  teams  and  material  necessary 
for  constructing  and  repairing  said  highways,  and  that  said 
vouchers,  in  the  nature  of  orders  upon  the  superintendent  of 
highways,  and  endorsed  by  the  payees  thereof,  were  accepted 
by  the  superintendent  and  paid  for  at  their  face  value  by  the 
plaintiff,  then  superintendent,  out  of  his  own  ]>rivate  funds, 
to  the  amount  of  SI, 665. 12,  which,  being  added  to  the  sura 
above  allowed  for  personal  services,  made  the  sum  of  $1,- 
809.12,  which  is  now  due  to  plaintiff  and  wholly  unpaid." 

A  demurrer  to  this  paragraph  of  the  complaint  was  over- 
ruled below.  That  ruling  is  assigned  as  one  of  the  errors  for 
which  appellant  asks  a  reversal  of  the  judgment. 

It  is  claimed  that,  in  order  to  show  a  liability  on  the  part 
of  the  township  in  favor  of  appellee,  three  things  must  be 
made  to  appear : 

1st.  That  he  first  used  all  moneys  in  his  hands  for  road 
purposes,  in  putting  the  roads  in  the  township  in  good  or- 
dinary repair. 
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2d.  That  tbo  work  and  material,  for  which  he  advanced 
money,  were  all  employed  and  used  in  putting  the  roads  in 
the  township  in  good  ordinary  repair,  and  were  not  used  for 
any  other  purpose. 

3d.  That  the  work  was  done  in  the  months  of  April,  May^ 
June  and  Julv. 

This  contention  is  based  upon  the  construction  which 
counsel  place  upon  the  sixth  and  eighth  sections  of  the  act 
of  1881  (R.  S.  1881,  sections  5069,  5071)  creating  the  office 
of  road  superintendent,  and  defining  the  duties  of  the  officer. 
So  far  as  material  here,  those  sections  are  as  follows  : 

Section  5069.  "The  township  superintendent  shall,  in 
the  months  of  April,  May,  and  June  of  each  year,  first  put 
all  the  highways  of  his  township  in  good  ordinary  repair,  and, 
then,  with  such  ot^er  means  as  may  be  in  his  hands,  proceed 
to  do  work  denominated  ^extraordinary^  upon  some  por- 
tions of  the  highways  of  his  township  which  are  mostly 
travelled,  and,  by  judicious  ditching,  draining,  and  making 
embankments,  and  •  grading,  and  building  culverts  and 
bridges,  and  such  other  reasonable  means  as  shall  seem  to 
him  prudent  and  best,  to  construct  a  road  with  a  smooth 
surface,  of  not  less  than  eighteen  feet  in  width,  and  when 
the  material  is  within  his  reach,  may  cover  nine  feet  in  width 
of  such  roads  with  gravel  or  any  material  that  will  make  a 
hard  surface,  and  shall  expend  all  available  means  in  his 
hands  applicable  to  such  purpose  by  the  15th  day  of  No- 
vember of  each  year." 

Section  5071.  "All  work  denominated  *  ordinary,'  and 
also  all  ditching,  drains,  grades,  and  embankments  of  ex- 
traordinary character  shall  be  done  in  the  months  of 
April,  May,  June,  and  July ;  and  all  other  work  shall  be 
done  between  the  1st  of  April  and  the  15th  of  November  of 
each  year,  except  the  building  of  bridges,  which  may  be 
done  at  any  season  of  the  year ;  provided  that  the  superin- 
tendent may,  at  any  time,  execute  all  orders  of  the  board  of 
county  commissioners  in  reference  to  roads." 
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The  amount  received  from  the  county  treasurer  is,  we 
think,  sufficiently  accounted  for.  It  is  alleged,  although  not 
as  directly  as  it  might  have  been,  that  appellee,  as  i^uch  road 
superintendent,  expended  the  amount  upon  the  highways, 
and  accounted  for  the  same  in  a  settlement  with  the  county 
board.  He  was  authorized  by  the  act  to  make  such  a  settle- 
ment.    Section  5078. 

The  second  objection  above,  as  elaborated  in  argument,  is, 
that  the  complaint  does  not  show  that  the  money  advanced 
by  appellee  was  expended  in  putting  the  highways  of  the 
township  in  "  good  ordinary  repair; "  and  that,  on  the  other 
hand,  it  shows  that  the  amount  so  advanced  was  used  in 
work  denominated  "extraordinary,"  in  that  it  shows  that 
ditching,  grading  and  gravelling  were  done,  and  culverts  con- 
structed. And  further,  that  as  the  work  done  is  thus  shown 
to  have  been  of  a  sort  denominated  "  extraordinary,"  the 
superintendent  had  no  right  to  expend  money  in  anticij>ation 
of  the  taxes  levied.  In  support  of  this  last  proposition, 
counsel  cite  the  opinion  of  the  court  in  the  case  of  Siafey  ex 
rel.y  v.  Snodgrass,  98  Ind.  546. 

Without  questioning  the  correctness  of  the  decision  in  tliat 
case,  we  think  that  the  construction  put  upon  the  complaint 
is  not  so  clearly  correct  as  to  require  a  reversal  of  the  judg- 
ment upon  the  ground  contended  for.  Construing  the  sev- 
eral statements  in  the  paragraph  together,  they  amount  to 
averments  that  the  money  was  expended  in  repairing  and 
improving  the  highways,  by  ditching,  grading,  gravelling,  and 
constructing  culverts,  and  that  sucli  repairs  and  improve- 
ments were  necessary  and  valuable.  The  averments  are  not, 
in  specific  terms,  that  the  repairs  and  imj)rovements  wore  for 
the  purpose  of  putting  the  highways  in  "  good  ordinary  re- 
pair," but  if  they  were  necessary,  as  averred,  and  as  the  de- 
murrer admits,  it  was  the  duty  of  the  superintendent  to 
make  them.  And  it  can  not  be  said,  as  a  matter  of  law, 
that,  in  doing  what  was  necessary,  the  superintendent  ex- 
ceeded his  authority. 
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In  doing  the  work  denominated  '*  extraordinary/*  ditch- 
ing, grading,  gravelling,  and  the  construction  of  culverts 
seem  to  be  contemplated,  but  it  does  not  follow,  because 
such  work  may  be  done  in  the  improvement  of  a  highway, 
that  such  improvement  is  "extraordinary."  In  putting  a 
highway  in  "  good  ordinary  repair,"  it  may  be  necessary  to 
do  grading,  it  may  be  necessary  to  use  gravel,  and  it  may  be 
necessary,  also,  to  construct  culverts.  The  ground  may  be 
so  low  and  covered  with  water  as  to  render  more  or  less  grad- 
ing necessary  in  order  to  put  the  highway  in  "  good  ordinary 
repair."  The  soil  may  be  of  such  a  character  as  to  render 
more  or  less  gravel  necessary  to  put  the  highway  in  "  good 
ordinary  repair; "  and  so,  in  order  to  put  a  highway  in  "  good 
ordinary  repair,"  it  may  be  necessary  to  construct  culverts  to 
prevent  the  accumulation  of  water  and  the  overflow  of  the 
highway.  Such  culverts  may  be  necessary  to  replace  others 
worn  out  or  broken  down  or  washed  away,  or  they  may  be 
necessary  whore  they  have  not  been  previously  constructed. 

The  diflference  between  the  work  upon  highways,  w'hich  is 
somewhat  vaguely  spoken  of  in  the  statute  as  ordinary  and 
extraordinary,  is  more  in  degree  than  in  character.  In  sec- 
tion 30  of  the  act  (R.  S.  1881,  section  5083),  it  was  pro- 
vided that  the  officer  might  go  upon  adjoining  land  and  re- 
move therefrom  gravel,  stone  and  timber  for  the  repair  or 
preservation  of  highways,  thus  recognizing,  as  we  think,  the 
right  to  use  such  material  in  putting  and  keeping  highways 
in  "  good  ordinary  repair."  And  so,  in  section  5071,  there 
is  mention  of  ditches,  drains,  grades  and  embankments  of  an 
"  extraordinary  "  character,  thus  showing  that  there  may  be 
drains,  etc.,  which  are  not  of  an  extraordinary  character;  in 
other  words,  that  work  upon  a  highway  is  not  of  an  extraor- 
dinary character  simply  because,  in  doing  it,  drains,  etc.,  may 
be  constructed. 

The  objection  that  might  be  urged  to  the  complaint  is,  that 
it  is  not  as  certain  and  specific  as  it  might  be.     But  uncer- 
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tainty  is  not  a  ground  of  demurrer.  Piitsburghy  etc,  R,  W, 
Co.  V.  Hixon,  110  Ind.  225. 

The  third  ground  of  objection  urged  to  the  paragraph  un- 
der consideration,  as  we  have  seen,  is  that  it  is  not  averred 
that  the  work  was  done  in  the  months  of  April,  May,  June 
and  July. 

The  statute  provides  that  all  work  denominated  ordinary, 
etc.,  shall  be  done  in  those  months.  We  think  tliat  the  time 
thus  designated  is  directory,  and  not  a  limitation  upon  the 
power  of  the  superintendent  to  make  the  improvements  upon 
the  highways.  Suppose  that  culverts  should  become  closed, 
washed  out  or  broken  down,  or  that  a  portion  of  a  highway 
.should  be  swept  away  by  a  swollen  stream,  it  could  hardly  be 
said  that  the  superintendent  might  not  make  the  necessary 
repairs  in  any  other  month  than  April,  May,  June  or  July. 
Statutes  fixing  the  time  when  an  act  may  be  done  are  often 
construed  as  directory.  Sachett  v.  State,  ex  reL,  74  Ind.  486, 
and  cases  there  cited ;  State,  ex  re!.,  v.  Cressinger,  88  Ind. 
499  (501)  ;  Irwin  v.  Lowe,  89  Ind.  540  (546) ;  Hopper  v. 
Lucas,  86  Ind.  43  (50), and  cases  there  cited;  Board,  etc.,  v. 
State,  ex  reL,  86  Ind.  8. 

Objections  are  also  made  to  the  second  and  seventh  para- 
graphs of  the  complaint,  on  the  grounds  that  they  do  not 
show  that  the  work  was  done  in  the  months  of  April,  May, 
June  and  July,  and  that  they  show,  that,  in  advaneing  the 
money  to  pay  for  the  work  upon  the  highways,  appellee,  be- 
ing a  trustee,  was  dealing  with  himself. 

We  do  not  think  that  this  case  falls  within  the  rule  sug- 
gested by  counsel.  Here,  appellee  simply  advanced  the  money 
to  pay  for  the  repairs  made  upon  the  highway.  That  is  the 
fact,  as  alleged  in  each  of  the  panio;niphs,  although  the  lan- 
guage in  each  is  not  the  same.  Such  an  advancement  of 
money  by  him  was  not  such  a  dealing  with  the  township  as 
the  law  inhibits. 

From  the  advancement  so  made,  no  benefit,  advantage  or 
profit  resulted,  or,  so  far  as  shown,  could  result,  to  appellee. 
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That  advancement  did  not,  and,  so  far  as  shown,  could  not, 
create  any  conflict  of  interest  between  him  and  the  township. 
That  appellee  may  recover  the  amount  advanced  by  him  in 
the  repair  and  improvement  of  the  highway  was,  in  effect, 
decided  when  the  case  was  in  this  court  upon  the  former  ap- 
peal.    State,  ex  reL,  v.  Snodgrasfi,  supra. 

In  the  second  and  seventh  paragraphs  of  the  complaint,  it 
is  alleged  in  specific  terms  that  the  money  was  advanced  in 
putting  the  highway  in  "  good  ordinary  repair."  The  town- 
ship has  received  the  benefit  of  the  repairs  made  with  the 
money  advanced  by  appellee  and  by  his  services,  and  unless 
there  are  reasons  other  than  those  urged  against  the  com- 
plaint, fair  dealing  seems  to  require  that  it  should  not  escape 
payment  to  the  loss  of  appellee.  See  Kiefer  v.  Troy  School 
Tp.,  102  Ind.  279. 

Some  of  appellee's  witnesses  were  allowed  to  testify  as  to 
the  character  of  culverts,  fills  and  the  amount  of  gravelling 
necessary  to  render  a  certain  highway,  improved  by  appellee, 
passable  and  in  good  ordinary  repair.  Some  of  the  questions 
to  the  witnesses,  and  the  testimony  in  response  thereto,  were 
objected  to,  as  incompetent,  irrelevant  and  immaterial.  Such 
objections,  it  has  often  been  held,  are  too  indefinite  to  save 
any  question  for  review  in  this  court.  See  Louismlle,  e<c.,  R. 
W,  Oo.  V.  Jones,  108  Ind.  551,  and  cases  there  cited ;  J/b- 
Kinsey  v.  McKee,  109  Ind.  209,  and  cases  there  cited. 

In  some  instances  the  objection  was  made  that  the  ques- 
tions called  for  the  opinions  of  the  witnesses,  and  that  their 
testimony  consisted  of  opinions.  After  some  hesitation,  we 
have  concluded  that  the  testimony  was  competent.  The  wit- 
nesses were  acquainted  with  the  highway,  its  condition  before 
it  was  improved,  the  lay  of  the  land  over  which  it  passes,  the 
character  of  the  soil,  the  amount  of  water  necessary  to  be 
drained  away  from  the  hii^hway,  and  had  had  experience  in 
improving  and  maintaining  highways. 

There  were  some  facts  within  the  knowledge  of  the  wit- 
nesses which  they  could  not  well  convey  to  the  jury  except 
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by  stating  their  conclusions  from  the  facts  thus  within  their 
knowledge.  For  example,  they  could  not  well  lay  before  the 
jury  such  facts  as  would  enable  them  to  form  a  correct  con- 
clusion as  to  the  size  of  the  culverts  necessary  to  convey  away 
the  water.  See  Bennett  v.  Meehan,  83  Ind.  666,  569  (43 
Am.  R.  78),  and  cases  there  cited  ;  Alexander  v.  Town  of  Mt. 
.Sterling,  71  111.  366  ;  /.  &.  G.  N.  II  li,  Co.  v.  KIciuh,  64  Tex. 
293;  Louisville^  etc.,  R.  W.  Co.  v.  Donnegan,  111  Ind.  179, 
and  cases  there  cited. 

It  was  developed  by  the  testimony  that  some  of  the  citi- 
zens and  land-owners  contributed  to  tlje  repair  and  improve- 
ment of  the  highway  upon  wliich  appellee  spent  the  most  of 
the  money. 

The  court  instructed  the  jury  that  if  appellee,  as  the  road 
superintendent,  contributed  no  more  than  would  have  been 
necessary  to  put  a  certain  highway  in  "good  ordinary  re- 
pair," he  would  be  entitled  to  recover  that  amount,  although, 
with  the  assistance  and  contributions  of  the  land-owners,  the 
improvement  of  the  highway  was  carried  beyond  what  was 
necessary  to  put  it  in  "  good  ordinary  repair." 

That  instruction,  we  think,  was  correct.  The  highway 
was  badly  out  of  repair.  Appellant  had  the  right  to  spend 
enough  upon  it  to  put  it  in  good  ordinary  repair.  The  town- 
ship clearly  ought  not  to  complain  if  some  of  the  citizens 
joined  with  the  road  superintendent  and  added  enough  to 
make  the  road  better  than  it  could  have  been  made  by  the 
amount  which  the  superintendent  was  authorized  to  expend. 

It  is  claimed  that  the  evidence  shows  that  appellee  ex- 
pended upon  a  certain  highway  more  than  was  necessary  to 
put  it  in  good  ordinary  repair,  and  that,  therefore,  he  should 
not  recover  the  amount  advanced  by  him,  nor  for  his  services. 
There  is  a  conflict  in  the  evidence,  but  if  it  should  be  con- 
ceded that  more  was  spent  upon  that  highway  than  was  nec- 
essary to  put  it  in  good  ordinary  repair,  it  would  not  follow 
that  he  should  lose  the  whole  of  his  labor,  and  the  whole 
of  the  money  advanced  by  him,  no  bad  faith  being  charged 
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or  shown.  What  he  honestly  exj)ended,  and  to  the  amount 
necessary  to  put  the  road  in  good  ordinary  repair,  it  would 
seem  he  ought  to  recover,  although  he  went  beyond  that  and 
spent  too  much.  But  there  is  no  question  properly  made  as 
to  the  amount  of  the  recovery. 

It  is  assigned  as  a  cause  for  a  new  trial  that  the  damages 
are  excessive.  This  is  not  an  action  for  tort,  and  hence  that 
assignment  raises  no  question  as  to  the  amount  of  the  re* 
CO  very.     Thomas  v.  3/erry,.113  Ind.  83. 

There  is  no  available  error  in  the  refusal  of  the  court  be- 
low to  give  to  the  jury  some  of  the  instructions  asked  by 
appellant,  for  the  reason,  if  for  no  other,  that  the  substance 
of  them  is  included  in  other  instructions  given  by  the  court. 
Nor  did  the  court  err  in  instructing  the  jury,  as  it  in  sub- 
stance did,  that  the  putting  of  a  highway  in  good  ordinary 
repair  may  include  grading,  ditching,  the  building  of  cul- 
verts, and  "perhaps  gravelling,"  the  necessity  for  all  de- 
pending upon  the  nature  and  character  of  each  particular 
road  to  be  improved. 

It  is  insisted  that  the  court  below  erred  in  its  instructions 
to  the  jury  in  relation  to  interrogatories  submitted  by  appel- 
lant. We  have  examined  carefully  the  interrogatories,  and 
the  instructions  of  the  court  in  relation  thereto,  and,  while 
the  instructions  are  somewhat  out  of  the  usual  order,  we  are 
fully  satisfied  that  no  such  error  is  involved  as  would  justify 
this  court  in  reversing  the  judgment. 

Judgment  affirmed,  with  costs. 
Filed  March  20, 1888;  petition  for  a  rehearing  overraled  May  90, 1888. 
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No.  13,236.  ^^^-^ 

m    387 

The  Evansville  and  Terre  Haute  Railroad  Com- 
pany V,  Mosier. 

Railboad. — Fence. — Private  Crossing  and  Gates. — Liability  fw  Injwy  to  Ani- 
mala. — A  railroad  company,  which  has  constructed  a  private  crossing 
and  erected  gates  for  the  convenience  of  a  land-owner,  is  not  liable  to 
the  latter  for  animals  which  escape  through  the  gates  by  reason  of  de- 
fective fastenings  and  are  injured  upon  its  track,  unless  it  has  con- 
tracted to  keep  the  gates  closed  and  in  proper  repair. 

8a  ME. — Duly  to  Keep  Private  Gates  Closed. — It  can  not  be  implied  from  the 
fact  that  a  railroad  company  constructed  a  crossing  and  gates,  which 
are  used  exclusively  by  a  land-owner,  that  the  former  came  under  an 
obligation  to  keep  the  gates  closed. 

Supreme  CouBT. —  Gross- Error. —  P'aeiice. —  Where  no  cross-error  is  as- 
signed, an  objection  by  appellee  that  evidence  of  a  special  defence  was 
erroneously  admitted  by  the  trial  court,  under  a  general  denial,  is  not 

available. 
* 

From  the  Knox  Circuit  Court. 

A.  Igkharty  J,  E.  Iglehart  and  E.  Taylor,  for  appellant. 
T.  R.  Cobb  and  -0.  H.  Cobb,  for  appellee. 

Mitchell,  C.  J. — Mosier  recovered  a  judgment  against 
the  appellant  railroad  company  for  the  value  of  two  colts 
killed  by  the  company's  cars  on  its  track,  upon  which  the 
animals  entered,  on  the  morning  of  the  22d  of  August,  1883. 

The  evidence  shows  without  dispute  that  the  animals  es- 
caped from  the  enclosure  in  which  they  were  pasturing, 
through  a  gate  at  a  private  crossing  which  led  from  a  public 
highway,  over  the  company's  right  of  way  and  track,  to  some 
enclosed  pasture  lands.  The  enclosure  embraced  a  tract  of 
land  comprising  one  hundred  and  thirty-five  acres,  which, 
although  owned  in  separate  parcels  by  the  plaintiff  and  four 
others,  was  surrounded  by  a  common  fence,  and  was  used  as 
a  common  pasture  by  the  several  owners.  There  were  two 
private  crossings  leading  over  the  company's  right  of  way  to 
the  pasture,  one  at  the  north  and  the  other  at  the  south  end 
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of  the  tract.  The  plaintiff  habitually  used  the  south  gate, 
but  on  the  occasion  in  question  his  animals  passed  out  through 
the  nortli  gate  onto  the  railway  track.  The  company  erected 
and  maintained  the  gates  at  the  crossings,  and  when  the  gates 
were  closed  and  properly  fastened  the  road  was  securely 
fenced.  The  fastening  on  the  north  gate  had  become  so  far 
defective  that,  unless  adjusted  with  care  by  persons  passing 
through  the  gate,  it  was  liable  to  be  blown  open,  or  it  might  be 
opened  by  animals  coming  in  contact  with  it.  This  was 
known  to  at  least  one  of  the  land-owners,  but  it  does  not  ap- 
pear to  have  been  know^n  to  the  company  or  its  agents,  the 
crossings  having  been  used,  so  far  as  appears,  exclusively  by 
the  owners  of  the  pasture  land. 

There  was  no  evidence  tending  to  show  the  agreement  un- 
der which  the  gates  had  been  erected,  nor  did  it  appear  that 
tlie  company  had  agreed  with  the  land-owners  to  keep  the 
gates  shut  or  maintain  them  in  repair.  The  section  foreman, 
whose  duty  it  was  to  pass  over  and  keep  that  portion  of  the 
track  and  the  adjacent  fences  in  repair,  observed  the  condi- 
tion of  the  gates  the  evening  before  the  animals  were  injured. 
He  saw  that  the  north  gate  was  slightly  "  sagged,''  as  it  had 
l^een  for  some  time  before,  but  it  was  then  closed,  and  ap- 
parently in  a  safe  condition. 

Relevant  to  the  evidence,  as  thus  summarized,  the  court 
charged  the  jury,  substantially,  that  if  they  found  from  the 
evidence  that  the  gate  through  which  the  animals  escaped  was 
kept  up  as  a  part  of  the  fence,  for  the  convenience  and  ben- 
efit of  the  several  land-owners,  or  some  of  them,  in  using  a 
private  crossing  over  the  railroad  from  the  pasture  to  the 
public  highway ;  and  if  they  should  further  find  that,  with 
reasonable  care  in  securing  the  fastening  of  the  gate  when 
shutting  it,  the  gate  was  sufficient  to  prevent  the  escape  of 
stock,  and  was  usually  kept  closed,  then  their  verdict  should 
be  for  the  defendant. 

In  this  instruction  the  court  presented  to  the  jury  the 
theory  or  conditions  upon  which  they  might  exonerate  the 
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defendant  from  liability.  They  were  instructed^  in  effect, 
that,  although  the  gate  may  have  been  erected  for  the  con- 
venience and  benefit  of  the  land-owners,  yet,  under  the  law, 
the  exoneration  of  the  railroad  company  depended  upon 
whether  or  not  it  had  provided  the  gate  with  such  fastenings 
.as  could  with  reasonable  care  be  adjusted  so  as  to  make  it 
secure,  or  whether  or  not  the  company  usually  kept  the  gate 
closed.  The  charge  ,was  capable  of  no  other  construction, 
and  must  have  been  so  understood  by  the  jury.  This  state- 
ment of  the  law  was  inaccurate,  and  it  must  have  misled  the 
jury  to  the  injury  of  the  appellant. 

Upon  the  former  appeal  of  this  case  {Evanstillef  etc.,  R,  R. 
Co.  V.  Mosier,  101  Ind.  597),  the  rule  governing  cases  of  this 
<;lass  was  stated  explicitly,  to  the  effect  that  "  The  duty  to 
fence  is  not  owing  to  one  who  has  undertaken  to  maintain 
the  fence,  nor  to  one  for  whose  benefit  the  private  crossing  is 
maintained.^^ 

Persons  for  whose  convenience  railroad  companies  erect  or 
maintain  gates  at  private  crossings  assume  the  risk  of  all  in- 
creased danger  to  their  property  which  may  i*esult  from  hav- 
ing gates  instead  of  fences.  Wabash  R.  W.  Co.  v.  William' 
son,  104  Ind.  154 ;  Bond  v.  Evansmlle,  etc,,  R.  R.  Co.,  100 
Ind.  301. 

The  land-owner  for  whose  benefit  a  private  crossing  is 
maintained,  and  who  is  supposed  to  be  fully  cognizant  of  the 
condition  of  the  gate,  and  of  the  uses  to  which  it  is  put, 
must,  therefore,  as  between  himself  and  the  company,  see  to 
it  that  the  gate  is  in  proper  condition,  and  that  it  is  kept 
closed.  He  has  no  right  to  expect  that  the  railroad  company, 
unless  it  has  expressly  contracted  to  do  so,  will  erect  gates 
for  his  exclusive  benefit,  and  also  keep  watch  over  them  and 
keep  them  closed.  Louisville,  etc.,  R.  W.  Co.  v.  Ooodbar,  102 
Ind.  696 ;  Fort  Wayne,  etc.,  R.  R.  Co.  v.  Woodward,  112 
Ind.  118. 

In  respect  to  the  appellant's  insistence  that  the  evidence 
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does  not  sustain  the  verdict,  it  is  sufficient  to  say  it  has  not 
been  pointed  out  to  us,  nor  are  we  able  to  discover,  wherein 
the  evidence  is  in  any  manner  substantially  different  from 
what  it  was  when  the  case  was  appealed  before.  We  were 
constrained  to  reverse  the  judgment  then  for  want  of  suffi- 
cient evidence.  We  should  necessarily  arrive  at  the  same  con- 
clusion again,  were  we  not  compelled  to  reverse  for  the  error 
in  giving  the  instruction  above  mentioned. 

It  is  contended  that  because  the  railroad  company  erected 
the  gates  and  constructed  the  crossings  some  fifteen  years  ago, 
it  impliedly  came  under  a  contract  to  maintain  the  gates  in 
repair  and  closed,  as  if  they  had  not  been  erected  for  the  ap- 
pellee's convenience.  We  do  not  assent  to  this  view.  The 
evidence  shows  nothing  more  than  that  the  crossings  and  gate.s 
were  constructed  by  the  railroad  company,  and  that  they  were- 
used  exclusively  by  the  owners  of  the  land.  It  can  not  be 
implied  that  the  railroad  company  came  under  an  obligation 
to  keep  the  gates  closed. 

The  only  answer  filed  by  the  railroad  company  in  the  court 
below  was  the  general  denial.  The  appellee  now  contends,  that 
the  defence  that  the  animals  entered  upon  the  railroad  track 
through  a  gate  at  a  private  crossing  was  a  special  defence, 
and  that  the  evidence  in  relation  to  that  matter  was  not  ad- 
missible under  the  general  denial. 

We  are  asked  to  determine  whether,  under  the  issues,  the 
evidence  was  properly  admitted.  It  is  sufficient  to  say  in  re- 
spect to  this  matter,  that,  although  the  appellee  objected  to 
the  evidence,  it  was  admitted,  and,  there  being  no  cross-error 
assigned,  no  question  in  relation  thereto  is  presented  by  the 
record. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  sustain  the  appellant's  motion  for  a  new 
trial. 

Filed  May  11,  1888. 
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No.  13,279. 

Kernodle  v.  Gibson. 

SxTPKEME  CoTTBT. — Gouses  for  New  TriaL — AstiffntnerU  of  Error. — Matters 
which  are  properly  causes  for  a  new  trial  must  be  assigned  as  such  in 
the  motion  therefor  or  they  will  not  be  considered  on  appeal. 

Same. — Harmless  Errors, — Eeversal  of  Jtulffmeni, — Where  the  record  does  not 
show  that  errors  complained  of  were  either  injurious  or  probably  inju- 
rious to  the  appellant,  they  are  not  available  for  the  reversal  of  the 
judgment. 

Same. — Presumplions. — All  the  presumptions  are  in  favor  of  the  correct- 
ness of  the  rulings  of  the  trial  court,  and  on  appeal  they  will  be  in- 
dulged until  affirmatively  overcome. 

From  the  Boone  Circuit  Court. 

/.  -B.  Julian  and  J.  F.  Julian^  for  appellant. 
W,  J.  Darnell  and  C  S.Wesjier,  for  appellee. 

HoWK,  J. — This  was  a  suit  by  appellant,  Kernodle,  as 
plaintiff,  against  appellee,  Gibson,  and  one  John  McLean,  as 
defendants.  Plaintiff^s  complaint  counted  upon  a  promis- 
sory note  for  $1,000,  alleged  to  have  been  executed  by  the 
defendants  on  the  12th  day  of  February,  1871,  to  the  plain- 
tiff herein,  and  to  have  been  payable  ten  months  after  the 
date  thereof,  with  ten  per  cent,  interest  thereon  from  date, 
and  with  reasonable  attorneys'  fees  if  suit  should  be  brought 
thereon.  It  was  averred  in  the  complaint,  among  other 
things^  that  the  note  in  suit  was  '^  so  mutilated  and  partially 
lost  as  to  be  impossible  of  copy."  Defendant  <jibson  alone 
appeared,  and  separately  answered  in  four  paragraphs^  of 
which  the  first  three  stated  special  defences,  and  the  fourth 
paragraph  was  a  general  denial  of  the  complaint.  Plaintiff 
replied  by  a  general  denial  of  the  special  defences.  The 
issues  joined  were  tried  by  a  jury,  and  a  verdict  was  returned 
for  defendant ;  and  over  plaintiff's  motion  for  a  new  trial, 
the  court  adjudged  that  he  take  nothing  by  his  suit  herein, 
and  that  defendant  recover  his  costs,  etc. 
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The  only  error  properly  assigned  here  by  plaintiff,  is  the 
overruling  of  his  motion  for  a  new  trial.  He  has  also  as- 
signed hei*e  as  errors  several  matters  which  would  have  con- 
stituted proper  causes  for  a  new  trial.  If  these  matters  were 
assigned  as  causes  for  a  new  trial,  in  plaintiff's  motion  there- 
for, they  are  properly  presented  for  our  consideration  by  the 
error  predicated  upon  the  overruling  of  such  motion ;  and 
if  they  were  not  so  assigned,  it  is  useless  to  assign  them  here 
as  errors,  because  this  court  will  not  consider  causes  for  a 
new  trial  which  have  not  been  presented  to  and  considered 
by  the  trial  court.  Walls  v.  Anderson,  etc.,  R.  R.  Oo,,  60 
Ind.  56 ;  Bake  v.  Smiley,  84  Ind.  212 ;  Todd  v.  Jackson,  75 
Ind.  272. 

The  evidence  is  not  in  the  record,  and  it  does  not  appear 
that  plaintiff  attempted  even  to  make  the  evidence  a  part  of 
the  record.  In  the  absence  of  the  evidence,  we  can  not  re- 
verse the  judgment  for  the  alleged  error  of  the  court  below 
in  overruling  plaintiff's  motion  for  a  new  trial.  For,  even 
if  it  seemed  to  us  that  some  of  the  matters  complained  of 
here  by  plaintiff's  counsel  might  possibly  be  erroneous,  the 
record  wholly  fails  to  show,  in  the  absence  of  the  evidence, 
that  the  error,  if  any,  could  or  did  injure  the  plaintiff.  It 
is  not  enough  that  the  record  may  show  possible  ef  ror  in  the 
rulings  or  proceedings  of  the  trial  court;  but  it  must  also 
appear  from  the  record  that  such  error  might,  and  probably 
did,  injure  the  plaintiff. 

Plaintiff's  suit,  as  we  have  seen,  was  upon  a  promissory 
note  alleged  to  have  been  *'  so  mutilated  aifd  partially  lost  as 
to  be  impossible  of  copy."  The  issues  in  the  case  did  not 
require  proof  of  the  execution  of  such  note  by  the  defend- 
ants; but  it  was  incumbent  on  plaintiff,  under  the  general 
denial  of  his  complaint,  to  prove  that  such  a  note  had  ex- 
isted as  the  one  described  in  his  complaint,  and  the  destruc- 
tion or  loss  of  such  note  and  the  contents  thereof.  Millikan 
V.  Staie,  ex  rel,  70  Ind.  310. 

Wo  can  not  say  from  the  record  of  tbis  cause,  in  the  ab- 
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sence  of  the  evidence,  whether  the  plaintiff  did  or  did  not 
prove  these  fundamental  facts  in  his  ease,  by  a  fair  prepon- 
derance of  the  evidence.  If  he  did  not  prove  such  facts, 
and  we  may  assume  that  he  did  not,  in  the  state  of  the  record, 
in  aid  of  the  judgment  of  the  trial  court,  it  is  certain  that 
we  could  not  reverse  such  judgment,  even  though  it  might 
seem  to  us  that  each  of  the  matters  complained  of  here  by 
plaintiff's  counsel  was*clearly  erroneous.  This  is  so,  because 
the  record  wholly  fails  to  show  that  any  of  such  matters, 
even  if  erroneous,  could  or  did  harm  or  injure  the  plaintiff 
herein.  All  the  presumptions  are  in  favor  of  the  correctness 
of  the  rulings  of  the  trial  court,  and  these  presumptions  will 
be  indulged  here  until  they  are  affirmatively  overcome  or  ex- 
cluded by  the  record  ;  for  until  then  such  rulings,  even  though 
erroneous,  will  not  be  available  for  the  reversal  of  the  judg- 
ment. Myers  v.  Murphy,  60  Ind.  282  ;  Becknell  v.  Bechiell, 
110  Ind.  42;  Stewart  v.  State,  111  Ind.  554;  Whisler  v. 
Lawrence,  112  Ind.  229. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  10, 1888. 


No.  13,268. 

Spubgeon  v.  Smitha  et  al. 

SuBETlKS. — Diseharge  by  R^uscU  ofOredUor  to  Accept  Payment  when  Tendered. 
— A  creditor  impliedly  undertakes  that  the  debt  due  him  may  be  paid 
at  maturity,  and  if  he  refuses  to  accept  the  amount  when  tendered,  the 
sureties  in  the  obligation  are  discharged  from  liability. 

Samu — Promi88ory  Note. — Rehaning  Money  to  Principal. — Where  the  holder 
of  a  note,  when  paymeht  is  tendered  by  the  principal  debtor  at  the  ma- 
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turity  of  the  obligation,  accepts  part  of  the  amount  due,  and,  with 

knowledge  that  the  other  makers  are  sureties,  reloans  the  balance  to  the 

principal,  the  sureties  are  thereby  released. 
SxMEi. —  Tender. —  Waiver. — Where  the   money  is  actually  produced  and 

offered,  and  the  creditor  does  not  object  to  the  tender,  but  requests  the 

debtor  to  retain  the  money,  he  can  not  subsequently  insist  that  the 

tender  was  not  sufScient. 
Pleading. —  Word"Bdoan"  Deseribes  a  Fact. — An  averment  that  money 

was  reloaned  for  a  definite  time  is  the  averment  of  a  fact,  and  not  of  a 

mere  conclusion. 

From  the  Jefferson  Circuit  Court. 

J.  McGregor  and  C  E,  Walker,  for  appellant. 
A.  D.  Vanosdolf  H.  Francisco,  E.  G.  Leland  and  S.  E.  Le- 
land,  for  appellees. 

Elliott,  J. — The  appellant's  complaint  is  founded  on  a 
f)roinissory  note  executed  by  the  appellees*  The  second  par- 
agraph of  the  answer  of  the  appellees  avers  that  they  ex- 
ecuted the  note  as  the  sureties  of  William  R.  Smitha;  that 
the  appellant  knew  the  capacity  in  which  they  executed  the 
note ;  that  their  principal  paid  him  two  hundred  and  forty 
dollars;  that  the  appellant  thereupon  reloaned  the  remainder 
of  the  sum  due  him  to  William  B.  Smitha,  without  the 
knowledge  or  consent  of  the  appellees.  / 

The  second  paragraph  of  the  answer  avers  the  fact  of  surety- 
ship and  the  appellant's  knowledge,  and  also  avers  that  after 
the  note  matured  the  principal  tendered  to  the  appellant  the 
amount  of  the  note ;  that  he  accepted  two  hundred  and  forty 
dollars  in  part  payment  of  the  note,  and  agreed  with  William 
R.  Smitha  that  he  should  retain  the  remainder,  paying  interest 
thereon  for  one  year. 

The  third  paragraph  of  the  answer  is  substantially  the  same 
as  the  second. 

The  fourth  paragraph  is  a  plea  of  payment. 

The  contract  made  by  the  creditor  and  the  principal, 
wherein  the  former,  after  accepting  part  payment  of  the  debt, 
reloaned  the  latter  the  remainder  of  the  money  due,  released 
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the  sureties.  Sureties^  as  is  well  known^  have  a  right  to 
stand  upon  the  letter  of  their  contract,  and  if  a  creditor  as- 
sumes to  change  the  contract  he  releases  them  from  liability. 
According  to  the  averments  of  the  first  paragraph  of  the 
answer,  the  creditor,  knowing  that  the  appellees  were  sure- 
ties, made  a  radical  change  in  the  contract  by  reloaning  part 
of  the  money  due  him  to  the  principal,  and  he  has  lost  all 
claim  upon  the  sureties. 

The  averment  that  the  money  was  reloaned  to  the  prin- 
i^ipal  debtor  for  one  year  is  the  averment  of  a  fact,  and  not 
of  a  mere  conclusion.  Taylor  v.  Lohraan^  74  Ind.  418  (422). 
The  word  "  reloan  "  describes  a  fact — the  act  of  lending 
money  a  second  time,  or  oftener.  The  evidence  required  to 
establish  the  fact  is  a  very  different  thing  from  the  fact  itself, 
and  not  only  need  not  be  pleaded,  but  can  not  be  pleaded 
without  a  violation  of  the  rules  of  pleading. 

The  act  of  the  creditor,  in  refusing  the  money  tendered  him 
by  the  principal  debtor,  released  the  sureties.  The  sureties 
had  a  right  to  rely  upon  the  performance  of  the  contract  by 
the  principal  and  upon  the  acceptance  of  performance  by  the 
creditor.  This  much  was  implied  in  their  contract,  and  as 
the  creditor  declined  to  accept  performance  when  tendered 
him,  he  departed  from  the  contract,  and  released  the  sureties. 
Post  v.  Ijoseyy  111  Ind.  75  (60  Am.  R.  677).  A  creditor  im- 
pliedly undertakes  that  the  debt  may  be  paid  at  maturity,  and 
if  he  refuses  to  accept  the  money  due,  when  tendered  him,  he 
breaks  this  implied  undertaking,  and  loses  his  claim  upon  the 
sureties,  for  the  act  is  injurious  to  them. 

A  creditor  who  does  any  act  inconsistent  with  the  terms 
of  the  contract,  or  prejudicial  to  the  interests  of  sureties,  re- 
leases them  from  liability.  1  Story  Eq.  Jur.,  sections  324, 
325.  The  refusal  to  accept  the  money  tendered  was,  it  is  very 
clear,  inconsistent  with  the  terms  of  the  contract,  for  the 
terms  of  the  contract  made  it  the  duty  of  the  creditor  to  ac- 
cept payment  when  tendered  him.  It  was  also  an  act  preju- 
dicial to  the  interests  of  the  sureties,  for,  if  the  creditor  had 
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accepted  payment,  they  would  have  been  effectually  dis- 
charged. The  authorities  fully  sustain  our  conclusion,  al- 
though the  reasoning  upon  which  some  of  the  courts  proceed 
is  somewhat  different  from  that  pursued  by  us;  their  reason- 
ing having  for  its  basis  the  theory  that  the  refusal  of  the 
creditor  to  receive  the  money  when  tendered  is  a  fraud  upoQ 
the  sureties.  Sears  v.  Van  Duaen,  25  Mich.  351 ;  Donley  v» 
Campy  22  Ala.  659 ;  White  v.  Life  Association,  63  Ala.  41  & 
(35  Am,  Rep.  45) ;  McQuesten  v.  Noyes,  6  N.  H.  19;  Sailly 
v.  ElmorCy  2  Paige,  497 ;  Joslyn  v.  Eastman,  46  Vt.  258 ; 
Johnson  v.  Ivey,  4  Cold.  608;  Hayes  v.  Josephi,  26  Cal.  535; 
Ouriac  v.  Packard,  29  Cal.  194;  Brandt  Suretyship  and 
Guaranty,  section  295;  Baylies  Sureties  and  Guarantore^ 
273 ;   Fell  Law  of  Guaranty  and  Suretyship,  520. 

The  case  of  Clark  v.  Sickler,  64  N.  Y.  231,  is  not  sup- 
ported by  authority,  and,  as  Mr.  Brandt  shows,  is  not  sound 
on  principle.  In  an  early  case  in  our  own  reports,  a  doctrine 
very  different  from  that  asserted  in  Clark  v.  Sickler,  supra^ 
was  declared. 

In  the  case  decided  by  this  court,  that  of  Musgrave  v. 
Glasgow,  3  Ind.  31,  the  court  said  :  "  If  Musgrave  had  act- 
ually placed  the  money  in  the  hands  of  Glasgow  for  the 
payment  of  the  notes,  and  afterwards  received  it  back  from 
him  as  a  new  loan,  under  the  circumstances  detailed,  it  can 
not  be  doubted  fhat  this  would  have  been  a  |>ayment,  and 
Bond  would  have  been  discharged.  And  if  the  parties  in- 
tended to  waive  the  formality  of  passing  the  money  from  one 
to  the  other  and  back  again,  but  really  to  consider  the  trans- 
action  as  a  payment  and  new  loan,  we  do  not  see  any  good 
reason  why  it  might  not  be  so  regarded  by  the  jury." 

It  seems  clear  to  us  that  where  the  creditor  declines  to  re- 
ceive the  money  offered  him  he  elects  to  change  the  contract^ 
for  it  is  as  much  part  of  the  contract  that  he  should  accept 
the  money  when  tendered  as  that  the  debtor  should  pay  it. 
Having  elected  to  depart  from  the  contract,  he  really  made  a 
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new  one,  binding  only  the  party  consenting  to  it,  and  that 
was  the  principal  debtor. 

In  the  case  of  Wilson  v.  McVei/y  83  Ind.  108,  cited  by  the 
appellant,  this  court  referred  to  Mr.  Brandt's  work  and  ap- 
proved the  rule  as  stated  by  him,  but  held  that  the  case  was 
not  within  the  rule. 

The  court  gave  the  jury  this  instruction :  '^  It  is  a  well  set- 
tled rule  of  law  that  sureties  are  not  to  be  held  beyond  the 
precise  terms  of  their  contract ;  they  have  a  right  to  stand 
upon  the  very  terms  of  their  contract,  and  if  they  do  not 
assent  to  any  variation  of  it,  and  a  variation  is  made,  it  is 
fatal." 

There  was  no  error  in  giving  this  instruction,  for  it  states 
the  law  correctly,  and  was  applicable  to  the  evidence. 

The  evidence  fairly  supports  the  verdict,  for  it  supplies 
ample  grounds  for  the  inference  that  the  money  was  oflFered 
to  the  appellant  by  the  principal  debtor,  and  that  the  offer 
was  declined,  except  as  to  part  of  the  debt,  and  the  debtor 
requested  to  keep  the  remainder.  One  of  the  witnesses  says 
that  the  appellant  admitted  that  the  principal  debtor  "  had  a 
big  roll  of  money  in  his  sleeve,  and  pulled  it  out  and  offered 
to  pay  the  balance."  Another  witness  testified  that  the  ap- 
pellant said  to  him  that  '^  William  R.  Smitha  had  paid  him 
$200  and  interest,  and  told  him  that  he  had  the  rest  of  the 
money,  and  he,"  the  appellant,  "  said  I  would  rather  he  would 
keep  the  money  and  pay  interest.  He,  Spurgeon,  said  it  was 
not  a  good  tender  when  he  took  out  the  money  and  offered  it 
to  him."  It  was  said  by  another  witness  "  that  Spurgeon 
told  William  R.  Smitha  that  he  did  not  want  all  the  monev ; 
he  wanted  to  keep  it  at  interest ;  that  he,"  William,  "offered 
him  the  money,  but  he  said  he  did  not  want  it,  that  he  would 
rather  have  the  interest." 

It  is  true  that  the  evidence  does  not  show  a  strict  tender, 
but  it  does  show  a  waiver  of  a  formal  tender.  The  money 
was  present  and  was  offered  the  appellant,  and  it  was  by  his 
own  aflBrmative  act  that  a  formal  tender  was  prevented.     If 
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there  had  been  no  production  of  the  money,  and  nothing 
more  than  a  bare  offer  to  jmj  the  debt,  it  may  be  that  the  offer 
would  not  discharge  the  sureties;  but  here  the  offer  was  ac- 
companied by  the  production  of  the  money,  and  there  was 
both  the  willingness  and  the  ability  to  make  immediate  pay- 
ment. 

We  do  not  hold  that  a  mere  offer  to  pay  will  discharge  the 
sureties ;  but  we  do  hold  that  where  the  money  is  actually  pro- 
duced and  an  unconditional  offer  made  to  pay  it  at  once  to* 
the  creditor,  and  he  refuses  to  accept  it,  and  asks  the  debtor 
to  retain  it,  the  sureties  are  discharged.  Where  the  money  is 
actually  produced,  and  the  creditor  does  not  object  to  the 
tender,  but  requests  the  debtor  to  retain  the  money,  he  can 
not  subsequently  insist  that  the  tender  was  insufficient.  The 
act  of  the  creditor  makes  the  offer  of  the  money  produced 
by  the  debtor  a  sufficient  tender,  for  he  so  characterizes  it  by 
his  act. 

Judgment  affirmed. 

Filed  May  10, 1888. 


No.  13,158. 

Chamberlin  V.  Jones  et  al. 

Sale. — Debtor  and  Creditor. — fraudulent  Transfer  (f  Qiattels, — Trwt,^Xyne 
who,  by  collusion  with  an  insolvent  debtor,  accepts  a  transfer  of  chat> 
tels  belonging  to  the  latter,  and,  with  intent  to  place  the  property 
beyond  the  reach  of  the  transferrer's  creditors,  converts  and  sells  it, 
takes  no  title  as  against  such  creditors,  and  may  be  compelled,  in 
equity,  to  account  to  them,  as  trustee,  for  the  value  of  the  property  so 
taken. 

Same. — Mi^oinder  of  Causes  of  Action. — A  complaint  seeking  judgment 
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against  the  debtor  upon  notes  executed  hy  him,  and  also  seeking  to 
compel  the  fraudulent  transferee  to  acconnt  for  the  value  of  the  prop- 
erty converted  by  him,  does  not  show  a  misjoinder  of  causes  of  action. 

From  the  Fountain  Circuit  Court. 

R.  P.  Davidson  and  /.  C.  Davidson^  for  appellant. 
i.  NebektVy  H.  H.  Dochierman,  N.  Morris  and  X.  New* 
berger,  for  appellees. 

Mitchell,  C.  J. — The  complaint  in  this  case  is  encum- 
bered with  useless  extraneous  matter,  to  such  an  extent  as  to 
render  obscure  and  uncertain  the  real  theory  upon  which  it 
proceeds.  Eliminating  immaterial  averments  and  unneces- 
sary verbiage,  the  following  appear  to  be  the  material  facts : 
In  July,  1884,  Parrott  &  Co.  w^ere  partners  trading  as  mer- 
chants, and  the  owners  of  a  stock  of  goods  worth  $1,500. 
They  were  indebted  to  Jones,  McKee  &  Co.,  for  goods  sold 
and  delivered,  to  the  amount  of  $458.76.  The  debt  was  evi- 
denced by  four  promissory  notes.  Intending  to  che^t  and 
defraud  their  creditors,  and  to  prevent  the  plaintiffs  from 
collecting  their  debt,  the  first  named  partners  caused  a  bill 
of  sale  to  be  made,  by  which  they  assumed  to  transfer  their 
entire  stock  to  the  defendant  Chamberlin  for  the  nominal 
consideration  of  $650,  the  receipt  of  which  they  acknowledged 
in  the  written  sale  bill.  It  is  charged  that  Chamberlin,  par- 
ticipating in  their  fraudulent  purpose,  received  the  bill  of 
sale  and  took  possession  of  the  stock,  with  the  intent  to 
place  the  goods  beyond  the  reach  of  legal  process,  and  that 
he  neither  paid  nor  agreed  to  pay  anything  for  the  stock,  ex- 
cept that  he  agreed  to  account  to  Parrott  &  Co.  for  the  sur- 
plus over  $650.  What  was  to  be  done  with  the  $650  does 
not  appear  from  the  complaint.  It  is  further  charged  that 
Chamberlin,  with  the  co-operation  of  the  other  defendants, 
transferred  the  goods  from  the  town  of  Melott,  in  Fountain 
county,  the  place  where  Parrott  &  Co.  had  previously  carried 
on  business,  to  the  city  of  Lafayette ;  and  that  he  concealed 
and  mixed  them  with  his  own  goods,  so  that  their  identity 
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was  lost ;  and  that  he  realized  from  the  sale  of  the  goods  so 
taken  and  concealed  $500,  for  which  he  had  never  accounted. 
It  is  averred  that  Parrott  &  Co.  were  wholly  and  notoriously 
insolvent  at  the  time  the  suit  was  commenced,  both  as  a  firm 
and  as  individuals,  and  that  they  had  no  other  property  sub- 
ject to  execution  at  the  time  they  transferred  their  stock,  in 
the  manner  above  mentioned,  to  Chamberlin.  The  plain- 
tiffs, Jones,  McKce  &  Co.,  prayc^d  judgment  against  Parrott 
&  Co.  for  the  amount  of  the  notes,  interest  and  attorneys* 
fees,  and  that  Chamberlin  be  declared  a  trustee,  as  to  the 
proceeds  of  the  property  converted  by  him,  and  that  he  be 
required  to  account  and  bring  the  money  into  court. 

Upon  issues  duly  made,  there  was  a  finding  and  judgment 
against  all  the  defendants  below. 

Chamberlin  prosecutes  this  appeal.  The  argument  on 
his  behalf  is  predicated  on  the  proposition  that  the  facts 
stated  in  the  complaint  are  not  suiBcient  to  constitute  a  cause 
of  action  against  him  ;  or,  if  they  are,  that  they  do  not  show 
a  common  liability  with  the  other  defendants,  and  hence,  it 
is  said,  the  demurrer  should  have  been  sustained  for  want 
of  sufficient  facts,  or  because  several  dissimilar  causes  of  ac- 
tion were  improperly  united  in  one  complaint. 

In  the  absence  of  a  lien  upon  the  property,  the  action  is, 
of  course,  not  maintainable  as  a  suit  at  law  for  damages 
growing  out  of  the  alleged  fraudulent  acceptance  and  dispo- 
sition of  the  goods,  which,  but  for  the  interference  of  the  ap- 
pellant, might  have  been  subjected  to  the  payment  of  the 
amount  due  the  plaintiffs  from  Parrott  &  Co. ;  nor  can  it  be 
maintained  upon  the  theory  that  Chamberlin  was  indebted 
to  Parrott  &  Co.,  and,  therefore,  bound  to  respond  as  upon 
some  express  or  implied  promise  to  their  creditors.  This 
is  settled  by  the  case  of  Tosher  v.  Moss,  82  Ind.  62 ;  Bump 
Fraud.  Conv.  p.  575. 

The  gravamen  of  the  complaint  against  Chamberlin  in 
the  present  case  is,  that  he  entered  into  a  conspiracy  with 
Parrott   &   Co.  to   assist  them    in   defrauding   their   cred- 
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itors^  and  that  in  pursuance  thereof  he  took  their  goods  under 
cover  so  as  to  screen  them  from  legal  process ;  that  he  con- 
verted the  goods  into  money  for  the  purpose  of  enabling  his 
co-defendants  to  enjoy  the  surplus  over  $650,  and  that  after 
consummating  the  scheme  he  had  five  hundred  dollars  in 
money,  unaccounted  for,  in  his  hands,  part  of  the  proceeds  of 
the  goods  sold  and  converted. 

The  equitable  jurisdiction  of  the  court  was  invoked  to  de- 
clare that  he  took  the  goods  under  such  circumstances  as  to 
become  the  trustee  of  Parrott  &  Co.'s  creditors,  and  to  com- 
pel him  to  account  accordingly. 

In  cases  like  the  present,  courts  of  equity  intervene  be- 
cause the  law  is  inadequate  to  afford  a  remedy,  chancery 
courts  being  unwilling,  as  has  been  said,  to  set  bounds  to 
their  jurisdiction,  whenever  their  aid  is  properly  invoked  to 
detect  fraud  and  prevent  the  failure  of  justice.  Hadden  v. 
Spader y  20  Johns.  553 ;   Weed  v.  Pierce,  9  Cow.  722. 

Where  specific  property,  which  the  creditor  might  have  sub- 
jected to  the  payment  of  his  claim,  has  been  transferred  by  a 
debtor  for  the  purpose  of  delaying  and  defrauding  his  cred- 
itors, the  person  accepting  the  transfer,  with  knowledge  of 
and  participating  in  the  fraud,  takes  no  title  as  against  cred- 
itors. All  such  transfers  and  assignments  are  void  upon 
general  common  law  principles,  as  well  as  within  the  very 
terms  of  the  statute.     Seymour  v.  WilaoUy  19  N.  Y.  417. 

The  transfer  being  void,  the  transferee  necessarily  takes  no 
title  as  against  the  transferrer's  creditors,  but  as  to  them,  as 
was  ruled  in  Jones  v.  ReedeVy  22  Ind.  Ill,  he  holds  the  prop- 
erty in  trust,  and,  like  any  other  trustee,  he  is  liable  to  be 
called  to  account  in  a  court  of  equity.  Blair  v.  Smithy  antCy 
p.  114. 

If  he  conceals  the  property,  or  converts  it  into  money,  or 
otherwise  puts  it  beyond  the  reach  of  legal  process,  he  is 
guilty  of  a  breach  of  duty,  and  a  court  of  equity  will  compel 
him  to  account  according  to  the  justice  of  the  case. 

Thus,  in    Mason  v.  Pierron,  69  Wis.  585,  a   fraudulent 
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grantee  of  real  estate  mortgaged  the  land  to  a  good-faith 
mortgagee  and  received  $2,500  in  money.  The  Supreme 
Court  of  Wisconsin  held,  without  regard  to  the  use  made  of 
the  money  raised  by  the  mortgage,  that,  so  long  as  it  was  not 
used  for  the  benefit  of  the  creditors  of  the  fraudulent  grantor, 
the  grantee  must  account.  A  personal  judgment  for  the 
amount  was  rendered  accordingly.  Ferguson  v.  Hillman,  55 
Wis.  181 ;  FulleHon  v.  Viall,  42  How.  Pr.  294  ;  Union  Nat'i 
Bank  V.  Warner,  12  Hun,  306.  To  the  same  effect,  see  Jones 
V.  Reedery  22  Ind.  Ill ;  Robinson  v.  Holt,  39  N.  H.  557  (75 
Am.  Dec.  233) ;  Christian  v.  Greenwood,  23  Ark.  258  (79 
Am.  Dec.  104). 

So,  in' Reeg  v.  Bumham,  55  Mich.  39,  it  was  held,  that  if 
one  receives  the  goods  of  another,  and  disposes  of  them, 
knowing  at  the  time  that  the  owner  is  fraudulently  intending 
to  place  them  beyond  the  reach  of  his  creditors,  the  former 
is  liable  in  equity  to  the  creditors  of  the  latter,  to  the  amount 
of  the  goods  transferred. 

In  like  manner  it  has  been  held  that  an  insolvent  debtor's 
fraudulent  grantee,  who  sells  property  to  a  bona  fide  pur- 
chaser, is  liable  to  the  creditors  of  his  grantor  for  the  value 
of  property  so  received  and  sold,  less  valid  liens  existing 
thereon  at  the  time  he  acquired  it.  Smith  v.  Sands,  17  Neb. 
498 ;  Farlin  v.  Sook,  30  Kans.  401 ;  Murtha  v.  Carley,  90 
N.  Y.  372;  Wait  Fraud.  Conv.,  sections  177,  178;  Halbert 
V.  Grant,  4  Mon.  581. 

Equity  gives  relief  to  creditors  by  setting  aside  fraudulent 
transfers  of  property  when  the  property  can  be  reached  by 
process ;  but  when  the  specified  property  has  been  placed  in 
a  situation,  by  one  participating  in  the  fraud,  so  that  it  can 
not  be  recovered,  a  decree  for  its  value  may  be  rendered.  So- 
linshy  v.  Lincoln  Savings  Bank,  85  Tenn.  369. 

Of  course,  a  creditor  may  honestly  obtain  payment  of,  or 
security  for,  a  bona  fide  debt  from  an  insolvent  debtor,  and 
if  property  is  purchased  in  good  faith,  even  though  the  whole, 
or  a  substantial  part,  of  the  consideration  is  a  past  debt,  if 


NOVEMBER  TERM,  1887.  463 


Chamberlin  v.  Jones  et  a/. 


the  transaction  is  free  from  fraud  the  prior  purchaser  will  be 
protected  to  the  extent  of  his  actual  equity,  in  preference  to 
mere  general  creditors.  Oilbert  v.  McCarkle,  110  Ind.  215. 
Or,  if  possession  has  been  taken  of  goods  under  an  agree- 
ment that  the  proceeds  should  be  a[)plied  in  good  faith  to  the 
payment  of  the  owner's  debts,  to  the  extent  that  such  an  ap- 
plication has  been  made,  the  person  so  receiving  them  will  be 
protected.     Dessar  v.  Fieldj  99  Ind.  548. 

Recurring  to  the  facts  in  the  present  case,  whatever  else 
may  be  said,  it  is  quite  apparent  that  the  appellant  had 
no  equity  in  the  $500,  derived  from  the  sale  of  goods,  which 
remained  in  his  hands  unaccounted  for  at  the  time  the  suit 
was  commenced. 

As  a  general  rule,  equity  will  not  interfere  to  aid  a  cred- 
itor until  he  has  exhausted  all  his  remedies  at  law;  but  when 
the  creditor  shows  that  his  debtor  has  no  property  subject  to 
execution,  or  that  it  has  been  fraudulently  converted,  or 
placed  beyond  the  reach  of  legal  process,  and  that  he  has  no 
available  remedy  at  law,  a  court  of  equity  will  not  require 
the  observance  of  mere  useless  formalities. 

As  we  have  seen,  divesting  the  complaint  of  all  extraneous 
matter,  it  appears  that  the  plaintiffs  sought  to  obtain  a 
judgment  against  Parrott\fe  Co.  for  the  amount  of  the  notes 
described  in  the  complaint,  and  to  compel  the  appellant  to 
account  for  the  value  of  certain  goods  which  it  is  alleged  he 
took  under  circumstances  which  made  him  a  trustee  for  the 
creditors  of  Parrott  &  Co. 

The  conclusions  above  stated  show  that  there  was  no  error 
in  overruling  the  demurrer  to  the  complaint. 

Judgment  affirmed,  with  costs. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  case. 
Filed  March  24, 1888 ;  petition  for  a  rehearing  overraled  July  10, 1888. 
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No.  13,276. 

Anderson  et  al.  v,  Lipe. 

Pleading. — Oomplaini  Before  Justice  of  the  Peace. — Suffideney  of. — A  com- 
plaint, in  a  civil  action  before  a  justice  of  the  peace,  is  sufficient  if  it 
will  inform  the  defendant  of  the  nature  of  the  cause  of  action,  and  bar 
another  action  for  the  same  cause. 

Same. — Arrest  ofJudgmaU, — For  a  complaint,  in  an  action  originating  be- 
fore a  justice  of  the  peace,  which  is  held  sufficient  to  withstand  a  mo- 
tion in  arrest  of  judgment  in  the  circuit  court,  on  appeal,  see  opinion. 

From  the  Knox  Circuit  Court. 

H.  8.  Cavihom  and  /.  if.  Boyle,  for  appellants. 
W.  A.  CkUlop,  O.  W.  Shaio  and  C.  B.  Kesainger,  for  ap- 
pellee. 

HowK,  J. — In  this  case,  the  only  error  assigned  here  by 
appellants,  the  plaintiffs  below,  is  the  sustaining  of  defend- 
ant's motion  in  arrest  of  judgment,  and  the  rendition  of 
judgment  in  his  favor. 

The  suit  originated  before  a  justice  of  the  peace  of  Knox 
county,  before  whom  the  defendant  recovered  a  judgment, 
from  which  plaintiffs  appealed  to  the  court  below.  There 
the  cause  was  tried  by  the  court,  and  a  finding  was  made  for 
the  plaintiffs,  assessing  their  damages  in  the  sum  of  $67.60. 
Defendant's  motion  for  a  new  trial  having  been  overruled,  he 
then  moved  the  court,  in  writing,  to  arrest  judgment  on  its 
finding  herein.  This  motion  was  sustained  by  the  court; 
and,  over  plaintiffs'  exceptions  to  such  ruling,  the  court  ad- 
judged that  judgment  on  its  finding  aforesaid  should  be  ar- 
rested. From  such  judgment  of  the  court,  the  plaintiffs  now 
here  prosecute  this  appeal,  and  assign  as  the  only  error,  of 
which  they  complain,  the  ruling  of  the  court  below  in  ar- 
resting judgment  on  its  finding,  in  their  favor  and  against 
defendant  herein,  for  their  damages  assessed  as  aforesaid. 

Manifestly,  the  only  question  presented  for  our  decision, 
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by  the  record  of  this  cause,  and  plaintiflb'  assignment  of 
error  thereon,  is  this:  Are  the  facts  stated  in  plaintifis' 
complaint  safficient,  afler  trial  and  finding  thereon,  to  con- 
stitute a  cause  of  action,  and  to  sustain  a  judgment  in  their 
favor  and  against  the  defendant  herein? 

Plaintiffs  commenced  this  suit,  as  we  have  heretofore  said, 
before  a  justice  of  the  peace  of  Knox  county.  Their  com- 
plaint, as  filed  before  the  justice,  coDtained  two  paragraphs: 
but,  before  the  cause  was  tried  by  the  court  below,  they  dis- 
missed the  second  paragraph  of  their  complaint,  at  their 
costs.  This  left  the  first  paragraph  as  their  only  complaint 
properly  in  the  record,  and  it  will  be  spoken  of  and  consid- 
ered as  such  complaint  in  this  opinion. 

On  the  1st  day  of  August,  1885,  plaintiffs,  Anderson  and 
Weissenberger,  filed  their  complaint  herein,  before  such  jus- 
tice of  the  peace,  wherein  they  alleged  that  defendant,  Lipe, 
was  justly  indebted  to  them  in  the  sum  of  $100,  for  that, 
whereas,  theretofore,  to  wit,  on  the  25th  day  of  June,  1885, 
such  defendant  executed  and  delivered  to  said  plaintiffs,  by 
the  name  and  style  of  "Gas-Fitting  Co.,"  his  promissory 
note,  of  which  the  following  is  a  copy : 

«  $64.69.  Vince:^nes,  Ind.,  June  25th,  1885. 

"  Thirty  days  after  date  we,  or  either  of  us,  promise  to  pay 
to  Gas-Fitting  Co.,  or  order,  sixty-four  -f^  dollars,  nego- 
tiable and  payable  at  the  Vincenues  National  Bank,  Vin- 
cennes,  Ind.,  for  value  received,  and  the  same  to  be  included 
in  any  judgment  on  this  note,  without  relief  from  valuation 
or  appraisement  laws. 

(Signed)  "  Vincennes  M'f^g  Co. 

"  By  Columbus  I.  Lipe,  Sec^y. 

"  George  F.  Montgomery,  Pres't.'^ 

That  the  said  note  was  justly  due,  and,  together  with  the 
interest  accruing  thereon,  remained  unpaid,  to  plaintiffs^ 
-damage  $100,  for  which  sum  they  demanded  judgment,  etc. 

It  is  not  shown  by  the  record  of  this  cause  that  the  suflB- 
VOL.  114.— 30 
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ciency  of  plaintiffs'  complaint  was  called  in  question  by  de- 
fendant before  the  justice  or  in  the  circuit  court,  by  hi& 
motion  to  dismiss  or  his  demurrer  for  the  alleged  want  of 
facts  therein.  But  after  the  cause  had  been  fully  heard  and 
determined,  and  after  the  court  had  found  for  the  plaintiffs^ 
and  assessed  their  damages  as  aforesaid,  and  after  the  court 
had  overruled  defendant's  motion  for  a  new  trial  herein, 
then,  for  the  first  time,  defendant  assailed  the  suflBciency  of 
plaintiffs'  complaint  by  his  motion  in  arrest  of  judgment  on 
the  court's  finding,  upon  the  following  grounds,  namely  :  (1) 
**  Because  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ; "  and  (2)  because  *^the  complaint 
does  not  state  facts  sufficient  to  warrant  a  judgment  in  favor 
of  plaintiffs  against  the  defendant." 

We  are  of  opinion  that  the  court  below  clearly  erred  in 
sustaining  defendant's  motion  in  arrest  of  judgment  herein. 
It  has  been  uniformly  held  by  this  court  that,  in  civil  suits 
originating  before  a  justice  of  the  peace,  the  plaintiff's  com- 
plaint will  be  sufficient  under  the  civil  code,  even  on  demur- 
rer for  the  alleged  want  of  facts,  if  it  will  inform  the  de- 
fendant of  the  nature  of  the  plaintiff's  cause  of  action,  and 
be  so  explicit  that  a  judgment  thereon  may  be  used  as  a  bar 
to  another  suit  for  the  same  cause  of  action.  Milholland  v. 
Fence,  11  Ind.  203;  Ghrk  v.  Benefiel,  18  Ind.  405;  Ginn  v. 
Collimy  43  Ind.  271 ;  Powell  v.  DeHart,  55  Ind.  94;  United 
States  Ex.  Go.  v.  Kee/er,  69  Ind.  263 ;  Hewett  v.  Jenkim,  60 
Ind.  110;  Smith  v.  Stanford,  62  Ind.  392;  DePried  v.  State, 
ex  rel.y  68  Ind.  569;  Beineke  v.  Wurgler,  11  Ind.  468  ;  Koom 
V.  Williamson,  90  Ind.  599 ;  Pennsylvania  Co.  v.  Riisie,  95 
Ind.  236;  Western  Union  Tel.  Co.  v.  Huff,  102  Ind.  535; 
Rice  V.  Manford,  110  Ind.  596. 

Applying  this  liberal  rule  of  pleading,  so  often  declared 
and  approved  by  this  court  in  causes  originating  before  a 
justice  of  the  peace,  to  the  complaint  in  the  case  under  con- 
sideration, it  seems  to  us  that  it  would  have  been  error  in  the 
court  below  to  have  sustained  a  demurrer  to  such  complaint 
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for  the  alleged  insufficiency  of  the  facts  therein  to  constitute 
a  cause  of  action.  But  however  this  may  have  been,  it  is 
certain,  we  think,  that,  after  the  trial  of  the  c^use  and  the 
finding  of  the  court  for  plaintiffs  on  such  complaint,  it  was 
clearly  error  to  sustain  defendant's  motion  in  arrest  of  judg- 
ment on  the  finding  of  the  court  for  either  of  the  reasons 
stated  in  such  motion. 

« 

Plaintiffs'  complaint  herein,  the  substance  of  which  we 
have  heretofore  given,  fully  informed  the  defendant  of  the 
nature  of  their  alleged  cause  of  action  against  him,  and  was 
so  full  and  explicit  in  its  statement  of  facts  that  a  judgment 
thereon  in  plaintiffs'  favor  could  be  used  by  defendant  as  an 
absolute  bar  to  anv  other  suit  for  the  same  cause  of  action. 
It  must  be  held,  therefore,  we  think,  in  the  light  of  our  de- 
cided cases  during  more  than  fifty  years  past,  that  the  court 
below  clearly  erred  in  sustaining  defendant's  motion  in  arrest 
of  judgment  herein.     Denby  v.  Hart,  4  Blackf.  13. 

The  judgment  is  reversed,  with  costs,  arid  the  cause  re- 
manded, with  instructions  to  overrule  the  motion  in  arrest 
and  render  judgment  for  plaintiffs  for  the  damages  assessed,  etc. 

Filed  May  9,  1888. 
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Highway. — Proceedings  to  Loeaie. — Appeararux, —  Waiver, — A  party  who  ap- 
pears before  the  board  of  commissioners  in  a  highway  proceeding,  and 
fails  to  make  objections  there,  will  be  deemed  to  have  waived  all  defects 
and  irregularities  except  such  as  render  the  proceedings  wholly  void. 

Same. — Petition. — Description. — Names  of  Oivners  of  Land. — It  is  not  neces- 
sary that  the  petition  for  a  highway  should  set  out  a  desci:iption  of 
each  separate  tract  of  land,  with  the  name  of  the  owner. 
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Sams. — Boint  of  Commeneement. — The  point  of  commencement  of  a  high- 
way is  sufficiently  designaled  by  the  following  description :  '*  Beginning 
at  the  signboard  situate  on  the  north  line  of  the  N.  £.  qoar.  of  section 
17,  in  towdship  1  north,  and  range  2  west,  where  the  Paoli  and  Hays- 
yille  road  intersects  the  Pinnick  Ferry  road,  running  thence,"  etc. 

Same. — Bemonatranoe.— Resident  FreeholderB. — Publie  Utility. — Where  a  re- 
monstrance does  not  show  on  its  face  that  the  remonstrants  are  resident 
freeholders  of  the  county  in  which  the  highway  is  to  be  located,  or 
where  it  alleges  merely  that  the  highway  will  "  not  be  of  miffieient  pub- 
lic utility,"  it  may  be  struck  out. 

Same. — Cireuit  Court, —  Power  to  Compd  Correction  of  Commiationeni'  Record. 
— The  circuit  court  has  no  power  to  compel  the  board  of  commissioners, 
by  an  order  against  the  board  and  the  county  auditor  as  its  clerk,  to 
correct  Its  record  so  as  to  show  an  offer  on  the  part  of  the  appellant  to 
file  an  amended  remonstrance. 

Same. — Amendment  of  ^monstrance. — It  is  not  error  for  the  circuit  court  to 
refuse  to  allow  a  party  to  amend  his  remonstrance,  which  has  been  re- 
jected by  both  the  board  of  commissioners  and  the  circuit  court,  unless 
a  reason  is  shown  why  the  amendment  was  not  made  in  the  commis- 
sioners' court. 

From  the  Orange  Circuit  Court. 

J".  L.  Megenity  and  W,  H.  Martin,  for  appellants. 

G.  A.  Bioknelly  W.  Farrellaud  W.  J.  Throop,  for  appellees. 

Mitchell,  C.  J. — This  was  a  proceeding  for  the  location^ 
of  a  highway,  commenced  before  the  board  of  commissioners 
of  Orange  county,  and  taken  thence  by  appeal  to  the  Orange 
Circuit  Court. 

The  appellants,  Wells,  Andrews  and  Scarlett,  appeared  be- 
fore,the  board,  and,  without  making  any  objection  to  the  pe- 
tition or  notice,  remonstrated  against  the  proceedings,  on  the 
ground  that  the  proposed  road,  if  established,  would  pass 
over  and  greatly  injure  certain  real  estate  owned  by  them, 
and  on  the  further  ground  that  the  proposed  highway  would 
not  be  "  of  sufficient  public  utility .^^ 

On  motion,  the  remonstrance  was  rejected  by  the -commis- 
sioners, and,  upon  the  favorable  report  of  viewers  regularly 
appointed,  an  order  was  made  establishing  the  highway. 

Upon  appeal  to  the  circuit  court  the  remonstrance  was  re- 


NOVEMBER  TERM,  1887^  469 

Wells  ei  al.  v.  Rhodes  ei  aL 

filed,  and,  on  motion,  so  much  of  it  as  challenged  the  public 
utility  of  the  proposed  highway  was  again  rejected.  The 
cause  was  tried  upon  the  issue  presented  by  the  remonstrance 
for  damages,  with  the  result  that  there  was  a  finding  in  favor 
of  the  public  utility  of  the  proposed  highway,  and  an  award 
of  one  hundred  dollars  damages  to  Wells  and  Andrews,  two 
of  the  remonstrants. 

It  is  well  settled  that,  when  an  appeal  is  taken  from  the 
order  or  decision  of  a  board  of  commissioners  in  highway  or 
other  like  proceedings,  only  such  issues  can  be  tried  in  the 
circuit  court  as  were  made  before  the  board,  except  so  far 
as  the  issues  presented  in  the  first  instance  taay  be  varied 
by  proper  amendments  under  the  rules  of  law.  Green  v. 
Elliott,  86  lud.  53 ;  Forsythe  v.  Kreuter,  100  Ind.  27  ;  Breit- 
weiser  v.  Fah^man,  88  Ind.  28 ;  McKee  v.  Govld,  108  Ind. 
107 ;  Washington  Ice  Co.  v.  Lay,  103  Ind.  48 ;  Ilai^dy  v. 
MoKinney,  107  Ind.  364. 

Where,  however,  the  petition  is  totally  insufficient,  so  as 
to  form  no  basis  for  the  proceedings  or  foundation  for  the 
action  of  the  board,  an  objection  thereto  would  be  fatal  at 
any  stage.     Breitweiser  v.  Fuhrman,  supra,  and  cases  cited. 

Mere  uncertainties  in  the  petition,  such  as  do  not  render 
the  proceedings  void,  and  which  might  have  been  remedied 
at  the  proper  time  by  a  motion  to  make  more  specific,  ^vill 
not  afford  sufficient  ground  for  a  motion  to  arrest  the  judg- 
ment or  dismiss  the  petition.  Dillman  v.  Crooks,  91  Ind. 
158;   Watson  v.  Crowsore,  93  Ind.  220.    ' 

A  party  who  appeared  before  the  board,  and  who  failed  to 
make  objections  there,  will  be  deemed  to  have  waived  all 
defects  or  irregularities  in  the  'proceedings,  except  such  as 
render  them  wholly  invalid. 

In  the  present  case,  the  remonstrants  moved  to  dismiss  the 
proceedings,  in  the  circuit  court.  They  also  moved  in  arrest 
of  judgment.  Both  motions  present  substantially  the  same 
question.  The  grounds  for  the  motion  in  arrest  were,  in  effi^ct, 
tliatthe  description  of  the  proposed  highway,  as  contained  in 


/ 


470  SUPREME  COURT  OF  INDIANA, 


Wells  €ialv.  Khodes  et  oL 


the  petition,  in  respect  to  the  commencement,  course  and 
termination  thereof,  was  too  vague  and  uncertain,  and  that 
the  petition  failed  to  disclose  the  name  of  the  owner  of  each 
several  and  separate  tract  of  land  over  which  the  highway 
was  to  be  laid. 

Concerning  the  ground  last  stated,  it  is  sufficient  to  say,  no 
such  particularity  as  setting  out  a  description  of  each  separate 
tract  of  land,  with  the  name  of  the  owner,  is  required ;  and 
if  it  were,  while  the  failure  to  comply  with  such  a  require- 
ment might  be  ground  for  a  motion  to  make  the  petition  more 
specific,  it  would  afford  no  sufficient  cause  for  the  arrest  df 
the  judgment.     Dillman  v.  OroohSy  supra. 

The  chief  objection  to  the  description  of  the  highway  re- 
lates to  the  point  of  commencement.  This  is  described  as 
follows :  • 

"  Beginning  at  the  signboard  situate  in  the  nocth  line  of 
the  N.  E.  quar.  of  section  17,  in  township  1  north,  and  range 
2  west,  where  the  Paoll  and  Haysville  road  intersects  the 
Pinnick  Ferry  road,  running  thence,"  etc. 

As  applicable  to  the  question  presented,  the  established 
rule  was  well  stated  in  the  recent  case  oi  Ada/ma  v.  Harring' 
ton,  antCy  p.  66,  as  follows :  "  Technical  accuracy  is  not 
necessary  in  the  description  of  a  proposed  line  of  road.  It 
is  enough  that  the  general  description  shall  be  such  that  a 
surveyor  can,  with  the  assistance  of  the  points  definitely 
named,  trace  and  designate  the  proposed  route." 

The  opinion  quoted  from  covers  and  disposes  of  all  the  ob- 
jections to  the  description  in  the  present  case  so  completely 
and  decisively  that  further  elaboration  becomes  unnecessary. 
See,  also,  McDonald  v.  Payne,  ante,  p.  359. 

It  will  be  seen  that  the  point  of  commencement,  as  above 
given,  was  designated  by  monuments  such  as  are  well  recog- 
nized, and,  within  the  rulings  above  referred  to,  the  whole 
description  was  unobjectionable. 

The  remonstrance,  so  far  as  it  sought  to  call  in  question 
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the  public  utility  of  the  highway,  was  properly  rejected,  for 
two  reasons : 

1.  It  did  not  show  on  its  face  that  the  remonstrants  were 
resident  freeholders  of  Orange  county. 

2.  Instead  of  remonstrating  against  the  establishment  of 
the  highway  as  not  being  of  public  utility,  the  averment  in 
that  regard  was  that  the  proposed  highway  would  "  not  be  of 
sufficient  public  utility." 

Section  5023,  R.  S.  1881,  confines  the  right  to  object  to 
the  location  of  a  highway,  in  respect  to  its  public  utility,  to 
resident  freeholders  of  the  county  in  which  the  proposed 
highway  is  to  be  located. 

The  statute  seems  to  have  been  enacted  upon  the  assump- 
tion that,  if  the  freeholders  of  the  couuty  were  content, 
others  should  hold  their  peace  upon  the  subject  of  public 
utility.  To  the  end,  therefore,  that  a  remonstrance  on  that 
account  may  be  sufficient,  it  is  essential  that  it  should  affirm- 
atively appear  on  the  face  thereof  that  the  remonstrants  have 
the  statutory  qualifications.  "  The  reason  is  the  same  re- 
specting things  which  do  not  appear  as  to  those  which  do  not 
exist." 

The  averment  that  the  proposed  highway  would  "not  be 
o{  sufficient  public  utility"  is  a  negative  pregnant,  and  is 
equivalent  to  an  admission  that  it  would  be  of  public  utility. 
.Pending  the  proceedings  in  the  circuit  court,  the  appel- 
lants moved  the  court  for  an  order  on  the  board  of  commis- 
sioners, and  the  auditor  as  clerk  thereof,  to  so  correct  its 
record  and.  transcript  as  to  show  an  oflfer,  made  before  the 
board,  on  the  part  of  the  defendants  to  file  an  amended  re- 
monstrance on  the  subject  of  public  utility.  This  motion 
is  supported  by  affidavits.  The  overruling  of  this  motion 
is  complained  of. 

The  circuit  court  had  no  power  to  compel  the  board  of 
commissioners  to  correct  its  record  in  the  manner  proposed. 
If  the  commissioners'  record  did  not  speak  the  truth,  the 
only  method  by  which  it  could  have  been  corrected  was  by 
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an  application  to  the  board  of  commissioners  for  that  pur- 
pose. An  appellate  court  may  order  a  full  and  comjplete 
transcript  of  the  record,  but  it  has  no  power  to  compel  an 
inferior  court  to  correct  its  record,  by  an  order  made  on  ap- 
peal.   There  was,  therefore,  no  error  in  overruling  the  motion. 

After  the  remonstrance  had  been  rejected  by  the  commis- 
sioners, and  after  the  circuit  court  rejected  so  much  of  it  as 
related  to  the  subject  of  public  utility,  the  appellants  asked 
leave  of  court  to  amend  the  remonstrance  so  as  to  make  it 
appear  therein  that  they  were  resident  freeholders  of  Orange 
county,  and  that  the  highway  proposed  would  not  be  of  pub- 
lic utility.  This  was  refused.  There  was  no  reason  shown 
why  the  amendment  was  not  made  or  proposed  in  the  com- 
missioners' court.  There  was,  therefore,  no  errop  in  the 
ruling  of  the  court. 

The  remonstrance  as  originally  filed  was  a  nullity,  in  re- 
spect to  the  subject  of  public  utility,  and  it  was  not  compe- 
tent for  the  appellants  to  lie  by,  without  any  remonstrance 
on  that  subject,  until  the  case  came  to  the  circuit  court  on 
appeal,  and  then  ask  to  make  an  issue  that  had  not  been  pre- 
sented before  the  board. 

The  case  is  not  within  the  ruling  in  Breitweiser  v.  Fuhr- 

man,  supra.     There  was  no  showing  accompanying  the  offer 

to  file  an  amended  remonstrance  as  to  what  actually  occurred 

before  the  board.  . 

The  judgment  is  affirmed,  with  costs. 
Filed  May  9, 1888. 
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No.  13,263. 

Pfaffenberger  et  al.  V.  Platter  et  al. 

Debtor  and  Cbeditor. —  Voluntary  Assignment, — Agreement  to  Bdease  Oaim 
Upon  Partial  Payment. — Judicial  Sale.-^ An  agreement  by  a  creditor  to  re- 
lease all  claim  upon  land  previously  purchased  by  him  at  a  sale  upon- 
execution,  in  consideration  that  the  assignee  of  his  debtor  will  pay  him 
a  certain  sum,  less  than  the  amount  of  his  bid,  is  not  within  the  rule 
that  a  partial  payment  will  not  discharge  a  debt,  and  is  binding. 

Same. —  Valueless  Junior  lAen, —  Redemption  from  Execution  Sale, —  Right  of 
Creditor  to  Enforce, — Where  a  deed  of  assignment  provides  that  the  pro- 
ceeds realized  from  the  property  conveyed  to  the  assignee  sliall,  after 
the  payment  of  expenses,  be  first  applied  to  the  redemption  of  lands  of 
the  assignor  sold  on  execution,  and  next  to  the  payment  of  liens  in  the 
order  of  priority,  to  which  provisions  all  the  creditors  agree,  a  judgment 
creditor,  whose  lien  is  valueless  by  reason  of  being  junior  to  many  otiiers, 
can  not  compel  the  assignee  to  pay  him  the  amount  of  his  bid  at  a  sale 
under  his  judgment.  ' 

From  the  Jackson  Circuit  Court. 

W.  K.  Marshall,  for  appellants. 
-B.  Hilly  for  appellees. 

Elliott,  J. — The  material  facts  stated  in  the  complaint 
are  these:  On  the  8th  day  of  May,  1877,  the  appellants  re- 
covered judgment  against  Lycurgus  Shields  and  others.  An 
execution  was  issued  and  the  land  of  the  execution  debtom 
sold  to  George  Pfaffenberger,  he  having  bid  for  it  the  sum 
of  $600.  The  sum  bid  by  George  Pfaffenberger  was  bid  for 
all  of  the  appellants,  and  was  paid  by  entering  a  credit  of 
$548  on  the  judgment,  and  the  remainder  was  paid  in  cash 
and  was  applied  in  payment  of  costs.  A  certificate  was 
issued  to  Pfaffenberger  by  the  sheriff.  Before  the  year  for 
redemption  expired,  the  judgment  debtors  made  an  assign- 
ment of  their  property  to  the  appellees  for  the  benefit  of 
their  creditors,  to  which  the  creditors  all  assented.  The 
agreement  between  the  parties  to  the  assignment,  a  copy  of 
which  is  filed  with  the  complaint,  was,  that  the  proceeds  re- 
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alized  from  the  property  conveyed  to  Platter  should  be  ap- 
plied as  follows :  1st.  To  the  payment  of  the  expenses  of 
the  assignment.  2d.  To  the  redemption  of  all  lands  of  the 
assignors  that  had  been  sold  upon  execution.  3d.  To  the 
payment  of  liens  upon  the  lands  of  the  grantors,  in  the  order 
of  priority.  4th.  To  the  payment  pro  rata  of  all  other 
claims.  Afler  the  assignment,  the  appellees  sold  the  land, 
which  George  Pfaffenberger  had  bought  at  sheriff's  sale, 
for  $960.  Of  the  sum  received  for  the  land,  the  appel- 
lees paid  the  appellants  $59.60,  but  refuse  to  pay  anything 
more.  The  substance  of  the  averments  of  the  fifth  para- 
graph of  the  appellees'  answer  is,  that  the  judgment  on 
which  the  appellants  purchased  the  land  was  junior  to  so 
many  other  judgments  as  to  render  the  appellants'  lien  of 
no  value;  that  they  desired  to  get  back  the  money  they  had 
paid  as  costs,  and  agreed  with  the  appellees  that  if  they 
would  pay  that  sum  to  them,  they,  the  appellants,  would  sur- 
render all  claim  to  the  land ;  that  the  appellees  did  pay  them 
the  sum  of  $59.60,  which  was  by  them  accepted  in  full  sat- 
isfaction of  their  claim  and  lien. 

The  answer  is  good.  The  appellees  were  not  the  debtors 
of  the  appellants,  and  the  case  is  not  within  the  rule  that  a 
partial  payment  will  not  discharge  a  debt.  Here,  the  parties 
who  paid  the  judgment  creditor  made  an  agreement  with 
him  to  release  his  claim  for  an  agreed  consideration,  so  that 
all  the  elements  of  a  valid  contract  are  present.  As  the  ap- 
pellants agreed  to  receive  the  sum  specified  for  their  claim, 
they  can  not  escape  from  their  contract. 

The  provision  in  the  deed  of  assignment  does  not  bind  the 
appellees  to  pay  every  judgment  against  their  assignors,  but 
to  apply  the  proceeds  of  the  sales  of  trust  property  to  the 
payment  of  judgments,  in  the  order  of  priority.  We  incline 
to  think  the  complaint  is  bad,  because  it  does  not  show  that 
the  appellants'  judgment  was  entitled  to  priority ;  but  we 
need  not  decide  anything  upon  that  point,  for  the  answer 
shows  that  there  were  so  many  prior  judgments  as  to  make 
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che  lien  of  the  appellants  valueless.  If  the  lien  was  of  uo 
value,  then  no  right  of  action  could  possibly  exist  against 
the  assignees,  since  they  were  bound  not  to  waste  the  trust 
funds  in  paying  a  valueless  lien.  Certainly,  the  holder  of 
such  a  lien  could  have  no  right  of  action  unless  there  was  a 
breach  of  duty,  and  in  order  to  show  a  breach  of  duty,  it 
must  appear  that  the  assignees  hlid  money  in  their  hands 
which  they  were  bound  to  pay  to  the  lien-holders. 

Even  if  it  were  conceded  that  the  appellants  had  a  right 
to  compel  the  appellees  to  pay  them  the  amount  of  their  bid, 
we  do  not  think  there  would  be  any  personal  liability  on  the 
part  of  the  assignees,  if,  indeed,  there  is  in  any  event  a  per- 
sonal liability  at  all,  until  it  was  shown  that  they  had  money 
enough  in  their  hands  to  redeem  from  prior  sales,  for  the 
clear  implication  of  the  contract  of  assignment  is,  that  liens 
and  claims  shall  be  removed  in  the  order  of  priority.  In 
fact,  the  deed  of  assignment  provides  that  no  lien  shall  be 
changed  or  displaced,  and  this  clearly  implies  that  liens  shall 
be  paid,  and  redemptions  eflected,  in  the  order  of  rank  and 
date. 

We  must  look  to  the  entire  contract  between  the  parties, 
and  from  that,  and  not  from  fragmentary  provisions,  gather 
the  intention  of  the  parties;  and  when  this  is  done,  it  becomes 
very  clear  that  the  intention  was  that  redemptions  should  be 
made  when  of  benefit  to  creditors,  and  not  simply  to  displace 
ineffective  claims.  Suppose,  for  illustration,  that  the  liens 
paramount  to  the  appellants'  claim  were  three  thousand  dol- 
lars, and  the  land  of  no  greater  value  than  nine  hundred  and 
sixty  dollars,  would  it  be  seriously  contended  that  the  as- 
signees were  bound  to  redeem  the  land  from  the  appellants 
by  paying  them  the  full  amount  of  their  bid  ?  Such  a  hold- 
ing would  thwart  the  manifest  purpose  of  the  contract,  and 
defeat  the  very  object  it  was  intended  to  accomplish — that  of 
securing  something  to  be  distributed  among  the  creditors ; 
and  yet  this  is,  in  principle  and  effect,  the  holding  the  ap- 
pellants ask  us  to  make. 
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It  is,  as  we  have  said,  very  doubtful  whether  the  complaint 
states  a  cause  of  action;  it  is,  indeed,  doubtful  whether  an 
action  will  lie  against  the  assignee^,  for  it  seems  thai  the  ap- 
propriate remedy,  if  it  be  conceded  that  there  is  any  right  of 
action  at  all,  is  to  apply  to  the  court  for  an  order  to  compel 
the  assignees  to  pay  over  of  the  trust  funds  in  their  hands 
the  amount  the  appellants  are  entitled  to  receive ;  but,  waiv- 
ing a  decision  of  these  questions,  we  hold  the  answer  good. 

It  is  unnecessary  to  discuss  in  detail  the  questions  argued 
by  counsel,  for  what  we  have  said  disposes  of  all  the  ques- 
tions in  the  record. 

Judgment  affirmed. 

Filed  May  9, 188S. 


No.  13,165. 

Reibel,  Administratrix,  v.  The  Cincinnati,  Indian- 
apolis, St.  Louis  and  Chicago  Railway  Company. 

Railroad. — Refusal  to  Stop  Timn  cU  Station, — Jumping  from  Moving  Train. — 
Negligence. — Coniiibuiory  Negligence. — A  railroad  company,  although  it 
wrongfully  refuses  to  stop  its  train  to  allow  a  passenger  to  alight  at 
his  destination,  is  not  liable  for  an  injury  sustained  by  the  passenger 
in  voluntarily  jumping  from  the  train  while  it  is  in  motion. 

Same. — Proonmate  Cause  of  Injury. — Intervening  Agency. — Where  a  passen- 
ger, at  the  command  of  the  persons  in  charge  of  a  moving  train,  jumps 
therefrom  upon  the  platform  of  a  station,  and  alights  safely,  but  is  run 
against  by  another  passenger  alighting  at  the  same  time,  and  is  thrown 
under  the  train  by  the  force  of  the  collision,  and  injured,  the  railroad 
company,  in  the  absence  of  a  further  showing,  is  not  liable. 

From  the  Jennings  Circuit  Court. 

J.  8.  Scobey,  for  appellant. 

A.  6,  Smith,  J.  B.  Brown  and  R.  Hill,  for  appellee. 
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Beibel,  Administratrix,  v.  The  Cincinnati,  Indianapolis,  St.  L.  &  C.  B'y  Co. 

NiBLACK,  J, — Action  by  Frances  Keibel^  administratrix 
of  the  estate^  as  well  as  the  mother^  of  Frank  Beibel^  de- 
ceasedy  against  the  Cincinnati^  Indianapolis^  St.  Louis  and 
Chicago  Railway  Company  for  causing  the  death  of  the  de- 
cedent. 

The  complaint  was  in  two  paragraphs.  The  first  charged 
that,  on  the  4th  day  of  July,  1885,  the  said  Frank  Reibel, 
with  five  other  persons,  took  passage  on  one  of  the  defend- 
ant's trains  at  the  city  of  Greensburg,  in  Decatur  county,  to 
the  town  of  Sunman,  in  Ripley  county,  paying  his  fare  to  the 
conductor  on  the  train,  who  informed  him  that  the  train 
would  stop  at  Sunman;  that,  as  the  train  approached  the 
town  of  Sunman  the  signal  indicating  that  it  would  stop  at 
that  place  was  sounded  ;  that  thereupon  the  said  Frank 
Reibel,  and  the  other  five  persons  with  whom  he  was  so 
travelling,  went  out  upon  the  platform  of  the  car  in  which 
they  had  been  riding,  preparatory  to  alighting  from  the  train 
when  it  should  stop ;  that  the  speed  of  the  train  was  then  so 
checked  as  to  reduce  it  to  the  rate  of  six  miles  an  hour,  but 
that  the  train  did  not  stop  at  Sunman,  and  its  speed  being 
about  to  be  increased,  the  said  Frank  Reibel  and  said  five 
other  persons  jumped  from  the  train  onto  the  platform  at 
Sunman  Station,  they  believing,  and  having  good  reason  to 
believe,  that  they  could  safely  so  alight  from  the  train  with- 
out injury  to  themselves,  or  to  any  one  of  them;  that  said 
other  five  persons  did  safely  so  alight,  but  that  the  said  Frank 
Reibel,  notwithstanding  due  care  on  his  part,  was  caught  in 
his  clothing  and  dragged  against  and  under  the  train,  and 
was  thereby  instantly  killed,  being  at  the  time  about  twenty- 
one  years  old;  that  they,  the  said  Frank  Reibel  and  said  five 
other  persons,  without  any  want  of  care  or  negligence  on 
their  part,  were  compelled  to  get  off  the  train,  as  they  did, 
while  it  was  in  motion,  and  running  as  stated  at  a  speed  of 
six  miles  an  hour;  that  the  defendant  wrongfully,  unlaw- 
fully, wilfully  and  purposely  failed,  neglected  and  refused  to 
stop  its  train  of  cars  at  Sunman  Station,  as  it  had  agreed  to 
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do,  but,  on  the  contrary,  increased  the  speed  of  its  train  when 
it  reached  that  place. 

The  second  averred,  substantially,  the  same  preliminary 
facts,  and  charged  that  as  the  train  approached  Sunman  Sta- 
tion its  speed  was  reduced  to  about  five  miles  an  hour,  and 
that  at  that  rate  it  ran  past  that  station  without  stopping; 
that  as  the  speed  of  the  train  was  about  to  be  increased  the 
said  Frank  Reibel,  and  five  other  persons  referred  to,  stepped 
from  the  platform  of  the  car  on  which  they  were  standing 
onto  the  platform  at  said  Sunman  Station,  alighting  thereon 
safely,  but  that  being  then  run  against  by  one  of  the  other 
persons  who  got  off  the  train  with  him,  he,  the  said  Frank 
Reibel,  was  thrown  down  upon  the  last  named  platform  and 
thence  under  the  train,  which  ran  over  him,  whereby  he  was 
instantly  killed ;  ths^t  the  said  Frank  Reibel  so  alighted  from 
the  train  with  the  advice,  knowledge  and  command  of  the 
defendant,  exercising  due  care,  and  believing,  as  he  had  good 
cause  to  believe,  that  he  could  do  so  without  injury  to  him- 
self or  to  any  one  else. 

Demurrers  were  sustained  to  both  paragraphs  of  the  com- 
plaint, and  the  defendant  had  final  judgment  upon  demurrer. 
We  have,  consequently,  only  to  inquire  whether  either  one 
of  the  paragraphs  was  sufficient  upon  demurrer. 

The  general  rule  is,  that  passengers  who  are  injured  while 
attempting  to  get  upon  or  off  a  railroad  train  while  it  is  in 
motion  can  not  recover  for  their  injuries.  2  Wood  Railway 
Law,  1126;  Jeffersonville  R,  R.  Go.  v,  Hendricks,  26  Ind. 
228 ;  Jeffersonville,  etc.,  R,  R.  Co.  v.  Hendricks,  41  Ind.  48. 

To  this  general  rule,  some  exceptions  have  been  recognized, 
one  of  which  is  where  the  passenger  is  either  ordered  or 
invited  by  the  company  or  its  agents  to  get  on  or  off,  not- 
withstanding the  motion  of  the  train.  Oincinnaii,  etc.,  R. 
R.  Co.  V.  Carper,  112  Ind.  26  ;  Lake  Shore,  etc.,  R,  W.  Co.  v. 
Pinchin,  112  Ind.  592;  Evansville,  etc.,  R.  R,  Co.  v.  Ihincan, 
28  Ind.  441.  But  a  passenger  must  not  attempt  either  to  get 
onto  or  off  a  train  while  it  is  in  motion,  if  it  be  obviously  dan- 
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gerous  to  make  the  attempt,  although  he  may  have  been  ad- 
vised, or  even  ordered,  to  do  so  by  the  servants  of  the  com- 
pany. 2  Wood  Railway  Law,  1127.  Such  an  attempt  is  at  the 
peril  of  the  passenger,  when  he  is  a  person  of  ordinary  intelli- 
gence and  not  acting  under  constraint.  While  it  is  the  plain 
duty  of  a  railroad  company  to  stop  its  train  at  the  place  of  a 
passenger^s  destination  long  enough  to  permit  him  to  get  off 
with  safety,  the  fact  that  a  ti*ain  is  about  to  pass  such  place 
of  destination  without  stopping,  does  not  justify  the  passenger 
in  incurring  any  serious  risk  by  jumping  from  the  train.  In 
such  a  contingency,  the  passenger's  remedy  is  against  the 
company  for  carrying  him  past  his  place  of  destination. 

It  is  not  expressly  charged  in  the  first  paragraph  of  the 
complaint  that  Reibel,  the  decedent,  was  required  by  the  rail- 
road company  to  get  off  the  train  at  Sunman  Station,  as  he  did. 
We  construe  the  averment  that  he  was  so  compelled  to  quit 
the  train  at  that  place,  to  mean  that  he  had  to  jump  from  it 
to  prevent  being  carried  past  his  place  of  destination.  In 
the  light  of  this  construction,  he  was  guilty  of  contributory 
negligence  in  jumping  from  the  train  under  the  circumstances 
as  they  are  described  in  said  first  paragraph  of  the  complaint, 
which  was,  in  consequence,  rightly  held  to  be  insuflScient 
upon  demurrer. 

The  second  paragraph  of  the  complaint  admitted  that  the 
decedent  alighted  safely  upon  the  platform  of  the  station  at 
Sunman,  but  charged  that  one  of  his  fellow-passengers  there- 
afterwards  ran  against  him  and  threw  him  down  upon  the 
platform  and  thence  under  the  train,  where  he  was  killed. 
How  this  fellow-passenger  happened  to  run  against  the  de- 
cedent was  not,  as  has  been  seen,  stated.  This  may  have 
been  the  voluntary  act  of  the  fellow-passenger.  Nothing,  at 
all  events,  was  averred  to  the  contrarv.  When  the  decedent 
reached  the  platform  of  the  station  at  Sunman  safely,  the 
defendant,  presumably,  owed  him  no  further  duty  as  a  passen- 
ger. If  the  defendant  was  at  fault  in  any  matter  that  there- 
after occurred,  it  should  have  been  affirmatively  alleged.    In 
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other  words,  it  was  not  affirmatively  shown  that  the  defend- 
ant's failure  to  stop  its  train  at  Sunmau  was  the  proximate 
cause  of  the  decedent's  death.  From  the  facts  stated,  the 
inference  rather  is,  that  his  death  resulted  from  some  fault 
or  accident  on  the  part  of  a  fellow-passenger  after  he  be- 
came disconnected  with  the  train. 

We  need  not,  therefore,  inquire  whether,  as  an  abstract 
question,  the  decedent  was,  upon  the  facts  charged  in  the 
second  paragraph  of  the  complaint,  guilty  of  contributory 
negligence  in  jumping  from  the  train  at  Sunman.  2  Wood 
Railway  Law,1133,  1139,  1144,  1150, 1154;  Wharton  Neg., 
section  369  et  seq. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  11, 1888. 
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No.  13,110. 

BoiCE  V.  The  Michigan  Mutual  Life  Insurance 

Company. 

MoRTOAOB. — Foreclosure. — Parties.— Subsequent  Purchasers.— Deeds  Recorded 
Pendente  Lite.  —  Notice. —  Judgment  Binding  Upon  Strangers  to  Becord. — 
March  6th,  1882,  B.  purchased  part  of  mortgaged  real  estate,  the  mort- 
gage being  of  record.  April  11th,  1882,  foreclosure  proceedings  were 
begun.  October  17th,  1882,  B/s  deed  was  recorded,  and  on  the  Ist  day 
of  December  following,  a  decree  foreclosing  the  mortgage  was  entered. 
The  mortgagor  was  in  possession  of  the  entire  property.  The  mortgagee 
had  no  notice  of  B.'s  title  until  after  the  decree  was  entered,  and  B.  was 
not  made  a  party  to  the  foreclosure  proceedings. 

Heldy  that  B.  is  bound  by  the  decree  to  the  same  extent  as  if  a  party  to  the 
proceedings. 

Hddy  also,  thai  the  mortgagee  was  not  affected  with  notice  of  a  deed 
corded  pendente  lite. 
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Held,  also,  that  B.,  having  recorded  the  deed  after  the  time  limited  bj  stat- 
ute and  while  the  foreclosure  suit  was  pending,  was,  to  all  intents  and 
purposes,  a  purchaser  pendenle  liU, 

From  the  Cass  Circuit  Court. 

O.  E.  Ro6s,  for  appellant. 

D.  B.  McConnell  and  8.  T.  MoConndl,  for  appellee. 

Mitchell,  C.  J. — -The  facts  in  the  present  case  appear  to 
be  that,  on  the  Jlth  day  of  April,  1882,  the  insurance  com- 
pany above  named  commenced  a  proceeding  in  the  Cass  Cir- 
cuit Court  to  foreclose  a  mortgage  executed  to  it  by  Dennis 
H.  Palmer  and  wife  on  the  22d  day  of  December,  1874.  This 
mortgage  had  been  duly  recorded.  The  mortgagors,  and  all 
others  who  appeared  by  the  records  to  have  any  interest  in 
the  real  estate  mortgaged,  at  the  time  the  suit  was  commenced, 
Avere  made  parties  defendant. 

A  decree  of  foreclosure  was  entered  on  the  Ist  day  of  De- 
cember, 1882,  to  which  was  added  an  order  appointing  a  re- 
ceiver, who  was  directed  to  take  possession  of  the  property 
and  collect  the  rents,  pending  the  statutory  period  for  redemp- 
tion. 

It  appeared  that,  on  the  6th  day  of  March,  1882,  thirty-five 
days  before  the  commencement  of  the  foreclosure  suit,  Mrs. 
Mary  J.  Boice  acquired  title  by  deed  from  a  grantee  of  the 
mortgagors  to  a  part  of  the  mortgaged  premises.  She  .was  a 
purchaser  in  good  faith  and  without  actual  notice  of  the  in- 
surance company's  mortgage.  The  deed  to  Mrs.  Boice  was 
not  recorded  until  the  17th  day  of  October,  1882.  The 
mortgagor  remained  in  actual  possession  of  the  mortgaged 
premises,  paying  rent  for  that  part  which  had  been  conveyed 
to  Mrs.  Boice.  The  insurance  company  had  no  notice  of 
her  claim  or  title  until  after  the  decree  of  foreclosure  was 
entered  and  the  order  appointing  the  receiver  made.  Mrs. 
Boice  refused  to  admit  the  receiver  into  the  possession  of  so 
much  of  the  mortgaged  premises  as  had  been  conveyed  to 
Vol.  114.— 31 
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her,  whereupon  the  latter,  in  a  verified  application,  informed 
the  court  of  the  claim  made  by  Mrs.  Boice,  and  of  his  ina- 
bility to  obtain  possession,  and  prayed  the  intervention  of  the 
court. 

An  order  was  made  requiring  her  to  appear  and  show 
cause,  at  a  time  fixed,  why  she  should  not  be  bound  by  the 
decree.  Such  proceedings  were  thereafter  had  as  that  an 
order  was  made,  upon  a  special  findingof  facts  by  the  courts 
to  the  effect  that  the  decree  was  binding  on  Mrs.  Boice  in  all 
respects,  except  as  to  the  appointment  of  a  receiver.  The 
present  appeal  is  from  the  order  thus  made. 

Various  questions  are  discussed,  but  the  conclusion  to  be 
arrived  at  in  the  case  depends,  ultimately,  upon  the  effect  to 
be  attributed  to  the  foreclosure  decree,  in  the  first  instance. 

As  has  been  seen,  the  appellant  acquired  her  title  before 
the  insurance  company  commenced  its  foreclosure  proceed- 
ings. Her  deed  was  not  of  record  when  the  suit  to  foreclose 
was  commenced,  nor  until  about  six  months  thereafter.  Be- 
fore the  decree  was  entered  the  deed  was  recorded,  but  the 
mortgagor  remained  in  actual  possession,  and  the  mortgagee 
had  no  notice  of  the  deed,  nor  of  the  appellant's  claim,  until 
after  the  foreclosure  was  accomplished  and  the  decree  rendered. 
Was  the  mortgagee  bound  to  foreclose  its  mortgage  over,  as 
to  the  appellant,  or  was  jthe  latter  bound  by  the  decree, 
although  not  named  as  a  party  in  the  proceedings  and  judg- 
ment? 

Reason  and  authority  support  the  conclusion  that  the  ap- 
pellant was  bound  by  the  decree,  to  the  same  extent  as  she 
would  have  been  had  she  been  made  a  party  to  the  proceed- 
ings. While  it  is  quite  true  that  a  mortgagee  may  not  cut 
off,  or  in  anywise  affect,  the  rights  of  subsequent  purchasers 
or  encumbrancers  by  any  proceeding  to  which  the  latter  are 
not  made  parties,  yet,  within  the  registry  acts,  it  must  be  held 
that  as  to  a  mortgagee,  whose  mortgage  is  duly  recorded,  and 
who  has  no  actual  notice  at  the  time  he  commences  proceed- 
ings to  foreclose  his  mortgage,  only  such  persons  are  entitled 
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to  occupy  the  relation  of  subsequent  purchasers  or  encum- 
brancers as  have  complied  with  the  statutes  regulating  the 
recording  of  conveyances  and  mortgages. 

Subsequent  purchasers  are  bound  to  take  notice  of  the 
rights  of  all  prior  mortgagees  whose  mortgages  are  duly  re- 
corded, and  they  are,  therefore,  compelled  to  know  that  in 
foreclosure  proceedings  the  prior  mortgagee  "  is  not  bound 
to  respect  them,  without  actual  notice  or  valid  registry/^ 
Woods  V.  Love,  27  Mich.  308. 

The  record  of  a  subsequent  mortgage  or  deed  is  not  no- 
tice to  a  prior  mortgagee  except  for  certain  purposes.  Deuster 
V.  McCamtis,  14  Wis.  307. 

If  the  purchaser  has  neglected  to  record  his  deed,  and  the 
mortgagee  receives  no  actual  notice  of  his  ownership,  before 
the  rendition  of  the  decree,  the  foreclosure  may  safely  pro- 
ceed against  those  who,  according  to  the  records,  appear  to 
have  an  interest  in  the  lands.  Wiltsie  Mortg.  Foreclosures, 
p.  90;  Kipp  V.  Brandt,  49  IIow.  Pr.  358 ;  Webb  v.  Mnxan,  11 
Texas,  678.  Registry  laws  are  for  the  protection  of  those 
who  comply  with  them. 

Section  2926,  R.  S.  1881,  declares,  in  effect,  that  no  con- 
veyance of  any  real  estate,  and  no  lease  for  more  than  three 
years,  shall  be  valid  against  any  other  person  than  the  grantor, 
his  heirs  and  devisees,  and  persons  having  notice  thereof, 
unless  it  is  made  by  a  deed  recorded  within  the  time  pro- 
vided. Section  2931  provides  that  conveyances  and  mort- 
gages of  lands  shall  be  recorded  within  forty-five  days  from 
the  execution  thereof. 

The  effect  of  these  statutes  is  such,  that  an  omission  to 
give  notice,  either  actual  or  according  to  the  recording  acts, 
of  an  interest  in  land  acquired  by  deed  or  mortgage  subse- 
quent to  that  of  a  mortgagee,  whose  mortgage  is  duly  re- 
corded, subjects  such  interest  to  foreclosure,  in  the  absence 
of  the  grantee  or  mortgagee,  in  the  same  manner  as  if  the 
owner  thereof  had  been  made  a  party.  Ijeonard  v.  Nein 
York  Bay  Co.,  28  N.  J.  Eq.  192;  Aldrich  v.  Stephens,  49 
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Oal.  676 ;  2  Jones  Mortg.,  seotion  1412 ;  Hawes  Parties  to  Ac- 
tions^ 7. 

That  the  deed  was  recorded  after  the  time  prescribed  there- 
for in  the  statute^  and  before  the  decree  was  rendered,  did 
not  affect  the  mortgagee  with  notice.  It  was  not  bound 
to  take  notice  of  what  occurred,  nor  was  it  affected  with 
notice  of  a  conveyance  recorded,  pendeivte  lite;  while,  on  the 
other  hand,  the  appellant,  having  recorded  her  deed  after  the 
time  therefor  had  expired,  and  while  the  foreclosure  suit 
was  pending,  was,  to  all  intents  and  purposes,  a  purchaser 
pendente  lite.     Edwards  v.  Dykeman^  95  Ind.  609. 

To  hold  otherwise  would  renjder  it  practically  impossible 
to  foreclose  a  mortgage  effectually  in  one  proceeding.  There 
was  no  error. 

Judgment  affirmed,  with  costs. 

Filed  March  9,  ISSS ;  petition  for  a  rehearing  overruled  May  18,  1888. 
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Plunkett  t?.  Plunkett  et  al. 

Fkaudulent  Conveyance.— «Su68C9tt<f7i(  G'edi^ors.— Ownpfaine.—  Bwden  o/ 
Proof, — A  complaint  by  a  subsequent  creditor  to  set  aside,  as  fraudulent, 
a  conveyance  of  real  estate  made  by  his  debtor,  must  aver  an  intention 
on  the  part  of  the  grantor  to  defraud  the  plaintiff,  or  the  class  of  cred- 
itors to  which  he  belongs,  and  guilty  knowledge  on  the  part  of  the 
grantee,  as  in  such  case  the  burden  of  proving  all  that  is  necessary  to 
establish  the  fraudulent  intent  rests  upon  the  plaintiff. 

Same.— 5&T«/  Ti-u8t.—SUihtle  Cona/ru^rf.— Section  4921,  B.  S.  1881,  although 
not  expressly  so  providing,  applies  to  conveyances  of  real  estate,  and 
includes  secret  as  well  as  declared  trusts;  and,  under  that  section,  where 
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land  has  been  conveyed  to  a  third  person  in  secret  trust  for  the  use  of  a 
debtor,  to  whom  the  property  really  belongs,  it  may  be  reached  by 
subsequent  creditors  and  subjected  to  the  satisfaction  of  their  claims, 
and  a  complaint  for  that  purpose  will  be  good  without  an  averment  that 
the  conveyance  was  made  for  the  purpose  oi  defrauding  subsequent 
creditors. 
Sams. — Judgment  for  AliTnony. — A  wife  who  has  obtained  a  judgment  for 
alimony  is  a  subsequent  creditor  of  her  husbapd  within  the  legal  mean* 
ing  of  that  term. 

From  the  Montgomery  Circuit  Court. 

W.  IT.  Thompson,  J.  West  and  W,  B.  Herod,  for  appellant* 
G,  W.  Paul,  J,  E.  Humphries,  T,  F,  Davidson  and  W,  M. 
Reeves,  for  appellees. 

NiBLACK,  J. — The  complaint  of  Mary  E.  Plunkett,  the 
plaintiff  below  and  the  appellant  here,  charges  that,  on  the 
11th  day  of  April,  1884,  she  obtained  a  decree  of  the  Mont- 
gomery Circuit  Court  divorcing  her  from  her  late  husband, 
John  W.  Plunkett,  and  a  judgment  against  him  for  alimony 
in  the  sum  of  eight  hundred  dollars  and  the  costs  of  the  suit; 
that  said  judgment  for  alimony  and  costs  remains  unpaid; 
that  the  said  John  W.  Plunkett  has  no  property,  either  real 
or  personal,  in  his  possession,  or  the  title  to  which  is  in  his 
name,  or  which  can  be  levied  on  and  sold  upon  execution  as 
his  property ;  that  the  said  John  W.  Plunkett,  at  the  time 
of  the  rendition  of  such  judgment  for  alimony  and  costs,  had 
no  property  subject  to  execution  except  certain  particularly 
described  lots  and  parcels  of  ground  of  the  aggregate  value 
of  four  thousand  dollars;  that,  although  the  said  John  W. 
Plunkett  is  the  owner  of  the  real  estate  thus  particularly  de- 
scribed, and  has  been  receiving  the  rents  and  profits  there- 
from, he  has  for  a  long  time  kept  the  title  thereto  in  the  names 
of  other  persons ;  that  such  real  estate  now  appears  of  record 
to  be  the  property  of  Nathaniel  Hamilton,  who  is  made  a 
co-defendant  with  the  above  named  John  W.  Plunkett ;  that 
the  said  Hamilton  received  the  apparent  title  to  such  real 
estate  on  the  5th  day  of  November,  1879,  but  is  not  the  true 
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owner  thereof;  that  the  said  Hamilton,  conspiring  with,  and 
intending  to  assist,  the  said  John  W.  Plunkett  in  cheating, 
hindering  and  delaying  his,  the  latter's,  creditors,  long  before 
the  decree  of  divorce  and  judgment  for  alimony  and  costs  re- 
ferred to  were  entered,  and  long  before  the  plaintiff's  suit 
for  divorce  was  commenced,  or  her  right  of  action  had  ac- 
crued, agreed  to  take,  and  did  take,  the  title  to  such  real  es- 
tate in  his  own  name,  and  has  ever  since  fraudulently  held, 
and  still  holds,  the  same,  to  prevent  the  plaintiff  and  other 
creditors  of  the  said  John  W.  Plunkett  from  collecting  their 
lawful  claims  and  judgments  by  the  sale  of  such  real  estate 
upon  execution ;  that  said  Hamilton  paid  no  consideration 
for  said  real  estate,  and  no  consideration  was  paid  for  the 
conveyance  of  the  same  to  him.  Wherefore  the  plaintiff 
demands  judgment  that  her  judgment  for  alimony  and  costs 
be  declared  to  be  a  lien  upon  the  real  estate  described,  and 
that  the  same  be  sold  to  pay  such  judgment,  and  all  other 
proper  relief. 

The  defendants  demurred  separately  to  the  complaint,  and 
both  demurrers  were  sustained.  Whereupon,  the  plaintiff 
declining  to  plead  further,  final  judgment  upon  demurrer 
was  given  in  favor  of  the  defendants.  Consequently,  the 
only  question  presented  is :  were  the  demurrers  to  the  com- 
plaint rightly  sustained  ? 

The  circumstances  attending  the  alleged  transactions  be- 
tween the  defendants,  Plunkett  and  Hamilton,  are  someagerly 
stated  as  to  leave  us  in  much  doubt  as  to  the  precise  ground 
upon  which  the  plaintiff  bases  her  claim  for  relief.  The  com- 
plaint does  not  distinctly  charge  that  the  defendant  Plunkett 
purchased  the  lands  described  by  it,  out  of  his  own  means,  and 
caused  the  lands  to  be  conveyed  to  Hamilton.  Nor  does  it 
charge  that  he,  Plunkett,  first  obtained  title  and  then  made 
a  voluntary  conveyance  directly  to  Hamilton.  The  inference 
is  rather  that  other  parties  to  the  imputed  fraud  had  preceded 
Hamilton  as  the  merely  nominal  holders  of  the  title  to  the 
lands. 


NOVEMBER  TERM,  1887.  487 

Plankett  o.  Plankett  et  oL 

In  treating  of  fraudulent  conveyances,  reference  is  usually 
understood  to  be  made,  though  not  strictly  so  limited,  to  such 
conveyances  as  are  executed  by  a  failing  or  insolvent  debtor 
himself  to  some  other  person,  for  the  purpose  of  hindering, 
delaying  or  defrauding  his  creditors.    . 

Wait  on  Fraudulent  Conveyances,  at  section  96,  says  that 
the  great  and  practical  distinction  '^  between  existing  and 
antecedent  creditors  and  subsequent  creditors  in  most  of 
the  States,  is  that  a  voluntary  alienation  is,  as  to  the  former, 
presumptively  fraudulent,  while  as  to  the  latter  the  burden 
of  proving  an  intenjtion  to  commit  a  fraud  rests  upon  the 
creditor.  Subsequent  creditors  must,  generally  speaking, 
elicit  facts  showing  contemplation  of  future  indebtedness  by 
the  insolvent.  Voluntary  deeds,  it  should  be  remembered, 
are  ordinarily  invalid  only  at  the  suit  of  antecedent  credit- 
ors, and  the  absence  of  evidence  showing  fraud  in  the  trans- 
action will  usually  defeat  the  actions  of  subsequent  creditors. 
As  we  shall  presently  see,  there  is  no  presumption  to  aid  the 
latter  class.  A  specific  intent  to  defraud  subsequent  credit- 
ors will,  of  course,  avoid  the  transfer  as  to  them.  In  the 
absence  of  proof  of  such  an  intent  the  transaction  will  stand.'' 

This  court,  in  the  case  of  Stuniph  v.  Bruner,  89  Ind.  556, 
while  construing  sections  2974  and  2975,  R.  S.  1881,  having 
relation  to  cases  where  the  conveyance  is  made  to  one,  and 
the  consideration  is  paid  by  another,  recognized  substantially 
the  same  distinction  between  existing  or  antecedent  creditors 
on  the  one  hand,  and  subsequent  creditors  on  the  other. 
Some  of  our  older  cases  gave  a  more  liberal  construction  of 
former  statutes  in  favor  of  subsequent  creditors,  but  we  re- 
gard the  distinction  observed  by  Wait  as  above  as  fairly 
supported  by  the  weight  of  modern  authority. 

We  have  another  statute,  however,  known  as  section  4920, 
R.  S.  1881,  which  declares  that  "All  conveyances  or  assign- 
ments, in  writing  or  otherwise,  of  any  estate  in  lands,  *  *  * 
mad?  or  suffered  with  intent  to  hinder,  delay,  or  defraud 
creditors,  or  other  persons  of  their  lawful  damages,  forfeit- 
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ures,  debts,  or  demands,  shall  be  void  as  to  the  persons  sought 
to  be  defrauded.'^  Section  4924  further  declares  that  the 
question  of  fraudulent  intent,  in  such  a  case,  shall  be  deemed 
a  question  of  fact,  which  means  that  the  question  is  one 
which  must  be  decided  upon  the  evidence,  where,  for  the 
reasons  already  given,  certain  presumptions  count  for  much 
more  in  favor  of  existing  or  antecedent  creditors  than  they 
are  permitted  to  do  in  behalf  of  subsequent  creditors.  But 
proof  of  a  fraudulent  intent  as  to  antecedent  creditors  tends 
to  prove  a  similar  intent  as  to  subsequent  creditors,  and  such 
proof  may,  as  it  often  does,  become  an  important  element  in 
determining  whether  d  conveyance  is  fraudulent  as  to  such 
subsequent  creditors. 

A  conveyance  made,  or  caused  to  be  made,  by  a  person 
not  indebted  to  any  one  at  the  time  may,  nevertheless,  be 
fraudulent  as  to  subsequent  creditors.  Where,  for  instance, 
such  a  person,  on  account  of  the  peculiar  condition  in  which 
he  finds  himself  placed,  or  the  business  in  which  he  is  about 
to  engage,  and  in  anticipation  that  he  will  or  may  incur 
debts  which  he  may  not  wish  to  pay,  or  to  be  compelled  to 
pay,  conveys  his  property,  or  causes  it  to  be  conveyed,  for 
the  purpose  of  preventing  it  from  becoming  subject  to  the 
payment  of  such  debts  when  they  shall  accrue,  and  where 
the  person,  who  receives  the  conveyance,  has  knowledge  of, 
or  participates  in,  the  purpose  for  which  it  is  made,  such  con- 
veyance may  be  adjudged  to  be  fraudulent  as  against  subse- 
quent creditors.  Sexton  v.  MTieaton,  8  Wheat.  229  (1  Am. 
Leading  Cases,  17);  Horn  v.  Volcayio  Water  Co.,  13  CaL 
62;  Bishop  v.  Redmond^  83  Ind.  157. 

What  we  have  said,  however,  has  a  more  particular  appli- 
cation to  that  class  of  fraudulent  conveyances  in  which  the 
grantor  parts  with  his  title,  and  which  are  binding  upon 
every  one  except  the  creditors  injuriously  aflFected.  In  a  suit 
to  set  aside  such  a 'conveyance,  the  complaint  ought  to  aver  an 
intention  to  defraud  the  plaintiff,  or  the  class  of  creditors  to 
which  he  belongs,  and  this  is  particularly  so  in  suits  by  sub- 
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sequent  creditors,  upon  whom  rests  the  burden  of  proving 
all  that  is  necessary  to  establish  the  fraudulent  intent. 

The  complaint  before  us  is,  as  we  believe,  materially  de- 
fective as  a  complaint  to  set  aside  an  ordinary  fraudulent 
conveyance,  in  its  failure  to  aver  that  the  conveyance  was 
made,  amongst  qiher  things,  for  the  purpose  of  defrauding 
subsequent  creditors. 

But  there  is  another  view  of  this  complaint  in  which  we 
have  considered  the  question  of  its  sufficiency  as  a  cause  of 
action  in  favor  of  the  plaintiff.  Property  conveyed  to  the 
use  of  a  debtor  is  liable  for  his  debts.  This  is  upon  the  prin- 
ciple that  every  man^s  property,  not  exempt  from  execution, 
ought  to  be  subject  to  the  payment  of  his  debts,  and  nb 
transfer  which  is  merely  nominal  can  stand  in  the  way  of 
its  application  to  debts  which  he  is  legally  bound  to  pay. 
Property  so  conveyed  to  the  use  of  the  debtor  may  be  reached 
by  subsequent,  as  well  as  antecedent,  creditors,  upon  the 
theory  that  such  property  belongs  to  him,  notwithstanding 
the  nominal  title  is  in  another,  and  not  necessarily  upon  the 
supposed  ground  of  fraud  in  the  transaction.  But,  where 
fraud  enters  into  the  arrangement,  the  courts  will  more  read- 
ily afford  relief. 

Section  4921  of  our  last  revision  of  the  statutes  provides 
that  "All  deeds  of  gift,  conveyances,  transfers,  or  assignments, 
verbal  or  written,  of  goods  or  things  in  action,  made  in  trust 
for  the  use  of  the  person  making  the  same,  shall  be  void  as 
against  creditors,  existing  or  subsequent,  of  such  person." 

There  is  some  obscurity  in  the  phraseology  of  this  section, 
but  it  is  seemingly  comprehensive  enough  to  embrace  real  as 
well  as  personal  property,  and  to  include  secret  as  well  as 
declared  trusts.  As  thus  interpreted,  it  is  a  statutory  dec- 
laration of  the  law  as  we  have  stated  it,  and  as  the  author- 
ities have  formulated  it. 

In  Bump  on  Fraudulent  Conveyances,  it  is  said,  at  page 
326  that :  "  If  a  conveyance  is  merely  colorable,  and  a  secret 
trust  and  confidence  exist  for  the  benefit  of  the  grantor,  it  is 
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void  not  only  against  precedent  but  subsequent  creditors; 
for  it  is  in  such  a  case  a  continuing  fraud^  and  may  actually 
operate  as  such  as  well  in  reference  to  debts  contracted  after 
as  before  the  conveyance.  Property  conveyed  in  trust  is 
still  the  property  of  the  grantor  for  every  beneficial  purpose, 
and  the  secret  trust  in  a  conveyance  tainted  with  actual 
fraud  renders  the  property  liable  to  subsequent  creditors." 

The  authorities  recognize  still  further  discriminations  be* 
tween  the  different  kinds  of  fraudulent  conveyances  and 
transfers  of  property  and  the  varying  shades  of  fraud  in- 
volved in  each  distinctive  kind,  but  we  need  not  now  further 
enlarge  upon  the  subject  of  such  discriminations. 

Although  the  facts  are  not  technically  well  pleaded,  we 
think  enough  is  charged  to  make  the  complaint  sufficient  as 
an  application  to  subject  the  lands  described  in  it  to  sale  for 
the  satisfaction  of  the  plaintiff  ^s  judgment,  upon  the  theory 
that  such  lands  are  really  the  property  of  the  defendant 
Plunkett,  in  the  hands  of  Harailton'as  a  secret  trust,  under  a 
merely  colorable  and  nominal  title. 

The  plaintiff's  judgment  for  alimony  makes  her  a  subse- 
quent creditor  within  the  legal  meaning  of  that  term.  See 
Bishop  V.  Redmond,  auprcL 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  overrule 
both  demurrers  to  the  complaint,  and  for  further  proceed- 
ings. 

Filed  April  14, 1888. 

On  Petition  for  a  Rehearing. 

NiBLACK,  C.  J. — The  point  is  made,  upon  a  petition  for  a 
rehearing,  that  the  conclusion  reached  in  this  cause  is  incon- 
sistent with  the  case  of  Pennington  v.  Flock,  93  Ind.  378,  and 
others  of  our  cases  on  the  subject  of  fraudulent  conveyances; 
also,  that  we  erred  in  holding  that  section  4921,  R.  S.  1881, 
embraces  conveyances  of  real  estate. 

If  the  complaint  in  this  case  had  been  an  attack  upon  a 
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conveyance  upon  the  ground  that  it  was  fraudulent  as  against 
creditors  existing  at  the  time  it  was  made^  then  the  first  point 
would  be  well  taken  and  a  rehearing  ought  to  be  granted. 
But  a  careful  inspection  of  the  opinion  complained  of  will 
disclose  the  fact  that  the  complaint  w^as  not,  treated  as  an 
attack  of  that  kind^  but  regarded  as  an  application  to  reach 
property  held  in  trust  for  the  satisfaction  of  a  debt  subse- 
quently contracted,  under  the  provisions  of  section  4921 ; 
above  referred  to.  We  thought  then,  and  still  believe,  that 
the  fiiir  inference  from  all  the  facts  averred  is,  that  Hamilton 
held,  and  still  holds,  the  real  estate  in  controversy  in  trust 
for  the  appellee,  and  not  as  an  absolute  and  unconditional 
grantee  under  a  fraudulent  conveyance.  As  we  intimated, 
we  reached  that  conclusion,  in  part,  from  what  the  complaint 
in  some  respects  implies,  rather  than  directly  avers.  Upon 
further  consideration,  we  feel  quite  assured  that  section  4921 
includes  conveyances  of  real  estate  held  in  trust  for  the 
grantor,  or  for  him  who  causes  the  conveyance  to  be  made. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Jane  26, 1888. 
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Prezinger  v.  Harness. 

County  Com'hiSSIONEBS. — Special SeK<iion. — Dminnfje  Proceedings. — Premnnp- 
Hon, — Where  the  board  of  county  commissioners  meets  in  special  session 
and  transacts  business  which  the  law  authorizes  it  to  transact  at  a 
special  session  (such  as  acting  upon  petitions  for  drains  under  the  act 
of  1875,  1  R.  S.  1876,  p.  428),  it  will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  in  support  of  tlie  proceedings  when  collaterally 
questioned,  that  it  was  duly  convened. 
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Same. —  When  Pi^oceeding^  ai  Special  Setsion  art  /nuaZMf.— It  is  "only  where 
the  basiness  is  such  as  can  only  be  transacted  after  giving  notice,  and  in 
which  adversary  proceedings  may  be  had,  and  for  the  transaction  of 
which  at  a  special  session  no  express  statutory  authority  exists,  that  the 
board  can  not  lawfully  act  at  a  special  session.  City  of  Vineennes  v. 
Windman^  72  Ind.  218,  distinguished. 

Drain AOB.~  Nolice.Srroneous  Names, — Quieting  Tiile. —  Tender,— Where 
the  notice  in  drainage  proceedings,  instituted  before  the  board  of  com- 
missioners under  the  act  of  1875,  is  defective  by  reason  of  wrong  and 
inaccurate  names  of  land-owners  being  given,  yet  if  the  board  has 
adjudged  it  sufficient,  and  has  proceeded  toefttablish  the  drain,  the  pro- 
ceedings are  not  void  as  to  one  who  received  proper  dotice,  and  if  the 
latter's  land  has  been  sold  under  an  assessment,  he  can  have  his  title 
quieted  against  the  purchaser,  if  there  are  irregularities  justifying  suoh 
action,  only  by  paying  or  tendering  the  amount  due  from  him. 

Same. —  AcquieAcenee. —  Waiver  cf  Irregularities. —  K^toppel. —  A  party  who 
stands  by,  without  objecting,  until  after  a  drain,  beneficial  to  his  land, 
has  been  constructed  in  good  faith  under  color  of  statutory  proceedings, 
and  until  the  rights  of  others  have  intervened,  will  be  deemed  to  have 
waived  all  irregularities  in  the  proceedings  for  the  establishment  of  the 
drain. 

From  the  Cass  Circuit  Court. 

J,  C.  Nelson  and  Q.  A.  Myers,  for  appellant. 
8.  T.  McGonnell,  D.  B.  McConnell,  D.  B.  Dykeman,  W.  T. 
Wilson  and  G.  C,  Taber,  for  appellee. 

Mitchell,  C.  J. — Harness  complained  of  Prezinger,  in 
the  court  below,  and  charged  that  the  latter  was,  without 
any  right,  asserting  some  adverse  title,  claim  or  interest  in 
certain  lands  of  which  the  former  was  the  owner,  thereby 
casting  a  cloud  upon  the  plaintiff's  title,  which  he  prayed 
might  be  quieted.  There  was  a  judgment  for  the  plaintiff, 
and  a  decree  quieting  the  title,  according  to  the  prayer  of  the 
complaint. 

The  evidence  was  incorporated  in  a  duly  authenticated 
bill  of  exceptions,  which  is  properly  certified  to  this  court. 
Wagoner  v.  Wilson,  108  Tnd.  210. 

It  appears  therefrom  that,  in  the  year  1876,  certain  peti- 
tions were  filed,  and  proceedings  had,  before  the  board  of 
commissioners  of  Cass  countv,  for  the  location  and  estab- 


NOVEMBER  TERM,  1887.  493 

Prezinger  v.  Harness. 

lishment  of  a  drain,  or  rather  of  several  drains,  which  are 
said  to  constitute  practically  one  system  of  drainage.  These 
proceedings  were  instituted  and  carried  on  under  the  act  of 
1875,  1  E.  S.  1876,  p.  428.  One  set  of  viewers  was  ap- 
pointed to  examine  and  report  upon  the  several  ditches  peti- 
tioned for,  and  in  due  time  the  report  of  the  viewers  was 
filed  with  the  auditor.  Thereupon,  the  auditor  gave  notice 
of  the  pendency  and  prayer  of  the  several  petitions,  and 
that  the  hearing  had  been  set  for  the  15th  day  of  December, 
1877,  that  being  a  date  when  the  board  would  not  be  in 
regular  session,  according  to  the  law  fixing  the  time  for  the 
sessions  of  the  board  of  commi.<sioners  of  Cass  county.  The 
board  met  at  the  time  appointed  for  the  hearing,  and,  re- 
monstrances against  the  report  of  the  viewers  having  been 
filed,  reviewers  were  appointed.  Subsequently,  at  the  regu- 
lar March  term,  the  remonstrances  were  withdrawn,  and 
after  finding,  in  effect,  that  sufficient  notice  of  the  intention 
of  the  petitioners  to  make  their  several  applications  for  the 
ditches,  theretofore  petitioned  for,  had  been  given,  the  board 
found  that  the  several  dit<;hes  were  necessary  and  conducive 
to  public  health,  etc.,  and  ordered  the  drains  to  be  estab- 
lished as  prayed  for. 

The  report  of  the  viewers  allotted  the  construction  of  cer- 
tain portions  of  the  ditch  to  the  appellee.  Harness.  The 
construction  of  the  portions  so  allotted  was  afterwards, 
owing  to  the  failure  of  the  appellee  to  perform  the  work 
allotted  him,  duly  awarded  by  contract  to  one  Newhouse. 
The  work  was  constructed  by  the  contractor  and  duly  ac- 
cepted, the  amount  of  the  cost  thereof  placed  upon  the 
tax  duplicate,  and  the  appellee's  real  estate,  against  which 
the  amount  was  assessed,  duly  sold,  and  bid  in  by  Prezinger, 
who  in  due  time  received  a  deed.  To  remove  the  cloud 
thus  cast  upon  the  title  to  his  land,  the  appellee  commenced 
this  suit.  It  is  contended  on  his  behalf,  that  the  proceedings 
of  the  board  of  commissioners  which  resulted  in  a  final 
order  establishing  the  ditch   are   irregular  and  void,  and. 
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among  the  reasons  presented,  the  first  one  is,  that  it  was  not 
shown  that  the  board  of  commissioners  was  legally  convened 
in  special  session  on  the  15th  day  of  December,  1877,  that 
being  the  time  appointed  in  the  notice  for  the  hearing  of  the 
matters  involved  in  the  petitions  and  report  of  viewers.  This 
position  is  not  maintainable. 

The  petitions,  rep)rt  of  viewers,  and  the  notice  given  by 
the  county  auditor,  together  with  the  several  findings  and 
orders  of  the  board  made  during  the  progress  of  the  pro- 
ceedings, were  all  introduced  in  evidence.  Now,  it  is  doubt- 
less  true  that  some  of  these  matters  were  considered,  and 
some  of  the  proceedings  had,  at  a  special  session  of  the 
board.  They  were  admitted  in  evidence,  however,  and  there 
is  nothing  disclosed,  nor  was  it  necessary  that  there  should 
have  been,  touching  the  manner  in  which  the  board  of  com- 
missioners were  convened. 

While  it  is  quite  true  that  county  commissioners  are  bodies 
of  special  and  limited  jurisdiction,  and  that  they  can  only 
transact  business  when  lawfully  convened,  yet,  in  respect  to 
the  regularity  and  legality  of  their  special  or  called  sessions, 
the  same  presumptions  are  indulged,  when  their  proceedings 
are  collaterally  assailed,  as  prevail  in  favor  of  the  sessions  of 
other  courts.     Stoddard  v.  Johnson,  75  Ind.  20. 

The  statute  under  which  the  proceedings  in  question  were 
had,  expressly  authorized  boards  of  commissioners,  either  at 
a  regular  or  called  session,  to  cause  ditches  and  drains  to  be 
constructed.  Where  there  is  authority  for  holding  special  or 
adjourned  terms  of  court,  and  an  adjourned  or  special  term 
is  held  under  color  of  authority,  the  proceedings  are  not 
void.     Smurr  v.  State,  105  Ind.  125. 

It  has  been  repeatedly  held,  that  the  record  need  not  show 
that  the  commissioners  were  duly  served  with  notice  to  meet 
in  special  session,  and  that  if  they  actually  meet  in  pursuance 
of  notice  from  the  auditor,  the  notige  and  the  service  thereof 
become  practically  unimportant  and  immaterial.  Wihon  v. 
Board,  etc.,  68  Ind.  507  ;  Jussen  v.  Board,  etc,  96  Ind.  567; 
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Oipson  V.  Heathy  98  Ind.  100 ;  Board,  etc.,  v.  Brown,  28  Ind, 
161;  State,  ex  rel.,  v.  Board,  etc.,  104  Ind.  123;  White  v. 
Fleming,  post,  p.  560. 

It  must  follow,  when,  as  here,  proceedings  of  a  board  are 
drawn  collaterally  in  question — since  the  law  expiessly 
authorized  the  proceedings  to  be  had  at  a  special  session,  for 
the  calling  of  which  due  provision  had  been  made — that  the 
presumption  will  be  indulged,  at  least  until  the  contrary  ap- 
pears, that  the  board  was  duly  convened.  We  should  seri- 
ously question,  though  we  decide  nothing  now  upon  the  point, 
whether,  as  against  a  collateral  attack,  the  presumption  of 
regularity  would  not  be  conclusive  until  the  proceedings  were 
set  aside  or  impeached  insome  way  known  to  the  law.  Heagy 
V.  Black,  90  Ind.  534;  Tovm  of  Cicero  v.  Williainaon,  91  Ind. 
541 ;   Carr  v.  State.,  etc.,  103  Ind.  548. 

It  constitutes  no  valid  objection  to  the  notice  that  the 
hearing  was  set  for  the  15th  of  December,  a  date  when,  ac- 
cording to  law,  the  commissioners  of  Cass  county  would  not 
be  in  regular  session.  The  distinction  between  proceedings 
such  as  these  here  in  question,  and  those  involved  in  City  of 
Vincennes  v.  Windman,  72  Ind.  218,  was  very  clearly  pointed 
out  in  Jussen  v.  Board,  etc.,  supra. 

Where  the  statute  expressly  authorizes  the  transaction  of 
special  or  particular  business  at  a  called  session  of  the  board, 
even  though  it  be  business  of  a  judicial  character,  which  in- 
volves the  giving  of  notice  by  the  auditor,  since  to  the  auditor 
is  committed  the  duty  of  both  calling  the  board  in  session 
and  of  giving  the  required  notice  of  the  business,  to  be  con- 
sidered, there  can  be  no  practical  diflRculty  in  administering 
the  statute.  It  is  only  where  the  business  is  such  as  can  only 
be  transacted  after  giving  notice,  and  in  which  adversary 
proceedings  may  be  had,  and  for  the  transaction  of  which  at 
a  special  session  no  express  statutory  authority  exists,  that 
the  principles  which  ruled  City  of  Vincennes  v.  Windman, 
supra,  are  controlling. 

It  is  contended  next,  that  the  proceedings  were  fatally  de- 
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fective  for  want  of  proper  notices  to  some  of  those  whose 
lands  were  affected  by  the  construction  of  the  several  drains. 
This  contention  is  predicated  upon  the  fact  that;  in  the  peti- 
tionS;  notice  and  other  proceedings,  some  of  the  lands  affected 
are  described  as  belonging  to  ^^Adara  Houk's  heirs/'  some  as 

the  lands  of  *^  Gugle's  estate,"  some  as  belonging  to  " 

Armstrong.'^  Other  descriptions  similar  in  character  ap- 
pear. It  was  shown  that  Adam  Houk  died  before  the  filing 
of  the  several  petitions,  and  that  he  left  two  sons  atid  a 
daughter,  to  whom  the  lands  described  as  belonging  to  his 
heirs  descended.  Other  names,  defectively  stated  in  the 
proceedings,  were  also  shown. 

It  is  argued  that  within  the  rulings  in  Wright  v.  Wilson,  95 
Ind.  408,  and  Vizzard  v.  Taylor,  97  Ind.  90,  the  commis- 
sioners' court  acquired  no  jurisdiction  as  to  all  those  persons 
described  as  above,  and  that  as  to  them  and  their  lands  the 
proceedings  were  void,  and,  hence,  void  in  toto. 

Without  delaying  to  point  out  the  distinction  between  the 
present  case  and  those  relied  on,  it  must  suffice  that  we  say, 
the  authorities  do  not  sustain  the  position  contended  for. 
We  concede,  of  course,  that  notice,  or  that  which  is  tanta- 
mount to  notice,  is  necessary  to  confer  jurisdiction,  and  that, 
where  a  court  proceeds  without  having  acquired  jurisdiction, 
its  proceedings  are  void,  in  respect  to  all  persons  not  notified. 
Gavin  v.  Board,  etc,  104  Ind.  201. 

If,  being  void  as  to  one  or  more,  the  further  progress  of 
the  work  which  the  proceedings  are  intended  to  accomplish  is 
thereby  necessarily  arrested,  they  become  ineffectual^  and 
may  be  arrested,  by  taking  the  proper  steps,  as  to  all. 

There  is  a  fundamental  difference,  however,  between  pro- 
-ceedings  had  without  any  notice  and  those  which  follow  a 
defective  or  insufficient  notice — between  no  notice  at  all,  or 
notice  by  a  wrong,  incomplete  or  defective  name;  and  equally 
radical  is  the  distinction  between  an  attempt  to  arrest  pro- 
<5eedings,  that  may  be  void  as  to  some  third  pereon,  before  the 
work  which  the  proceedings  direct  is  completed,  and  which 
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<»D  not  be  completed  without  the  consent  of  such  person, 
and  an  attempt  to  have  them  adjudged  void  after  the  work 
has  been  fully  completed. 

Where  the  jurisdiction  of  a  court,  whether  it  be  a  court 
of  limited  or  general  jurisdiction,  depends  upon  the  suffi- 
ciency and  validity  of  a  certain  notice  or  process  which  it 
passes  upon  and  holds  sufficient,  although  the  decision  be 
entirely  erroneous,  the  proceedings  which  follow  are  not  on 
that  account  void,  but  are,  when  questioned  collaterally,  bind- 
ing upon  all  those  affected  by  the  judgment  finally  rendered, 
to  whom  there  was  an  apparent  attempt  made  to  give  notice. 
Kleyla  v.  HaskeU,  112  Ind.  515. 

The  record  in  the  present  case  shows  that  a  notice  therein 
set  out  was  duly  given,  and  it  shows  that  the  board  of  com- 
missioners adjudged  the  notice  to  be  sufficient.  It  can  not 
be,  and  is  not,  denied  but  that  the  appellee  was  duly  notified. 
Indeed,  it  appears  that  one  of  the  drains  belonging  to  the 
system  was  established  on  his  own  petition,  and  some  of  the 
irregularities  in  respect  to  names  are  found  in  the  proceedings 
which  he  instituted. 

It  is  not  disputed  but  that  the  persons  defectively  named 
have  fully  constructed  such  portions  of  the  work  as  were  al- 
lotted to  them,  nor  that  the  drains  have  been  fully  completed 
according  to  the  specifications ;  nor  is  there  any  dispute  but 
that  the  amount  which  it  cost  to  construct  the  work  allotted 
to  the  appellee  has  been  fully  realized  in  benefits  to  his  land. 
As  no  question  is  made  in  that  regard,  we  assume  the  work 
has  been  fully  completed.  The  appellee,  therefore,  so  far 
as  we  can  observe,  occupies  this  position :  after  seeing  the 
drains  fully  completed,  and  while  enjoying  whatever  benefits 
resulted  therefrom,  he  seeks  to  escape  paying  for  the  share 
allotted  to  him,  by  asserting  the  invalidity  of  the  proceed- 
ings. 

He  is  not  in  a  situation  to  do  this.  While  such  irregu- 
larities may  have  occurred  as  justify  the  quieting  of  his  title, 
Vol.  114.— 32 
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yet,  since  the  proceedings  are  not  absolutely  void,  the  appellee 
can  have  his  title  quieted  only  upon  condition  that  he  pay  or 
tender  his  proportionate  share  of  the  cost  of  the  construction 
of  the  ditch,  with  such  penalties  and  costs  as  are  provided  by 
law  in  other  like  cases.     Baker  v.  Clemy  102  Ind.  109. 

The  statute  in  force  at  the  time  provided  that  the  sum  due 
the  contmctor  should  be  entered  upon  the  tax  duplicate 
^^  against  the  tract  or  lot  benefited/'  and  that  the  amount  so 
entered  should  be  collected,  as  other  taxes  were  collected,  bv 
the  county  treasurer.  When  so  entered,  the  amount  is  to  be 
treated  as  other  taxes,  with  all  the  incidents  which  pertain  to 
taxes,  including  the  lien.  Kirkpatrick  v.  PearcCy  107  Ind. 
520  (526) ;  Broaemer  v.  Kelseyy  106  Ind.  504,  and  cases  cited. 

The  authorities  fully  justify  the  statement  that,  where  aa 
improvement  is  made  under  color  of  statutory  proceedings, 
unless  such  proceedings  are  so  totally  and  palpably  void  as^ 
that  the  person  who  made  the  improvement  or  performed  the 
work  must  have  proceeded  with  a  degree  of  recklessness  that 
amounted  to  bad  faith,  the  property-owner  who  stood  by  and 
received  the  benefits  assessed  against  his  property  will  be 
estopped  to  assert  the  invalidity  of  the  proceedings  without 
first  paying,  or  oflFering  to  pay,  the  benefits.  Ross  v.  Stnck- 
house,  ante,  p.  200.  A  suit  like  this  is  essentially  of  an 
equitable  character,  and  in  equity,  whatever  a  party's  rights^ 
may  have  been  in  the  beginning,  if  he  has  stood  by  and 
acquiesced  until  the  rights  of  others  have  intervened,  he 
will  be  deemed  to  have  made  an  effectual  election  to  waive 
any  and  all  irregularities  that  may  have  arisen  during  the 
progress  of  the  proceedings  under  which  rights  have  been 
acquired.  Quinlan  v.  MyerSy  29  Ohio  St.  500;  Corry  v. 
Gaynovy  22  Ohio  St.  584;  Kellogg  v.  Elyy  15  Ohio  St.  64; 
Hathaway  v.  Payne y  34  X.  Y.  92. 

Having  accepted  the  benefits,  he  will  be  deemed  to  have 
ratified  the  proceedings,  whatever  may  have  been  their  char- 
acter. The  plaintiff  made  no  offer  to  pay.  It  follows  that 
the  finding  of  the  court  was  not  sustained  by  the  evidence. 
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The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  sustain  the  appellant's  motion  for  a  new 
trial. 

Filed  March  29, 1888;  petition  for  a  rehearing  overruled  July  10, 1888. 
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Goodwine  v.  Leak  et  al. 

DBAnrAGE. — Ad  cf  1886, — Additional  Notice  a»  to  Lands  Affected.—Time  (f 
Filing  Renumstranee, — Where  the  land  of  an  owner,  affected  by  a  drain 
proposed  to  be  constructed  under  the  act  of  1885,  is  not  all  described  in 
the  petition,  he  is  not  limited  to  ten  days  from  the  filing  of  the  final  re- 
port of  the  commissioners  within  which  to  remonstrate,  but  the  last  pro- 
viso in  section  3  of  the  act  (Acts  of  1885,  p.  133)  governs,  and  he  has 
ten  days  after  the  additional  notice  there  provided  for  has  been  given. 

From  the  Warren  Circuit  Court. 

J.  W.  Sutton  and  W.  L.  Rabourn,  for  appellant. 
J.  W.  Gole,  for  appellees. 

Elliott,  J. — The  appellees  petitioned  for  the  establish- 
ment of  a  ditch,  under  the  drainage  law  of  1885.  Notice 
was  given.  At  the  time  appointed  for  the  commissioners  to 
file  their  report,  a  partial  report  was  filed,  and  it  was  ordered 
that  further  time  be  granted  in  which  to  file  the  final  report. 
In  this  partial  report  the  commissioners  stated  that  lands  not  * 

described  in  the  petition  would  be  affected  by  the  construc- 
tion of  the  drain.  On  the  21st  day  of  December,  1885,  the 
final  report  was  filed.  Notice  to  the  owners  of  the  land  not 
described  in  the  petition,  was  ordered  on  the  28th  day  of  that 
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month.  On  the  9th  day  of  January,  1886,  the  appellant 
filed  a  remonstrance.  The  appellees  moved  to  strike  out  the 
remonstrance,  but  the  motion  was  then  overruled ;  subse- 
quently, however,  the  court  changed  its  ruling,  and  sustained 
the  motion  of  the  appellees  in  so  &r  as  it  related  to  the  land 
described  in  the  petition,  but  overruled  it  in  so  far  as  it  re- 
ferred to  the  land  not  described  in  the  petition.  It  is  our 
judgment  that  the  fii'st  ruling  was  right,  and  the  last  wrong. 

The  provision  of  the  statute  requiring  the  remonstrance  to 
be  filed  within  ten  days  after  the  filing  of  the  final  report, 
does  not  apply  to  cases  where  the  land  of  an  owner  is  not  all 
described  in  the  petition,  but  does  apply  to  cases  where  all 
the  land  is  described  by  the  petitioners.  Where  the  land  is 
not  all  described  in  the  petition,  the  last  proviso  in  section  3 
of  the  act  of  1885  governs,  and  that  leaves  the  entire  case 
open  until  the  notice  there  specified  has  been  duly  given.  Acts 
of  1885,  p.  133.  By  force  of  that  proviso,  a  land-owner  is 
not  in  court  as  to  all  of  his  land  until  the  notice  required 
has  been  given,  and  until '  he  is  in  court  he  is  not  bound  to 
file  the  remonstrance  against  the  report  of  the  commissioners. 
He  has  ten  days  after  the  notice  has  been  given  to  file  his 
remonstrance,  for,  as  against  him,  the  final  report  of  the  com- 
missioners does  not  operate  until  he  has  been  notified  as  the 
law  requires.  He  is  not  bound  to  try  his  case  by  piecemeal, 
but  may  wait  until  he  is  brought  into  court  by  due  notice, 
and  then  make  his  remonstrance  apply  to  the  entire  report,  so 
far  as  it  affects  his  property.  It  is  evident  that  to  give  any 
other  construction  to  the  statute  would  make  it  inconsistent 
and  inharmonious,  and  produce  confusion  in  the  proceedings 
under  it.,  The  law  requires  that  one  trial  shall  settle  the 
entire  controversy,  and  that  one  remonstrance  shall  present 
the  entire  issue. 

Judgment  reversed,  with  instructions  to  set  aside  the  sub- 
mission, overrule  the  appellees'  motion,  and  again  try  the 
case. 

Filed  April  25, 1888. 
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No.  14,080. 

Bebnuameb  v.  Milleb. 

GuABDiAN  AND  Ward,— Removal  of  Ouordian. — Discretion  <^  Probate  Court. 

— Supreme  Court, — The  Supreme  Court  will  not  reverse  the  action  of  a 

court  of  probate  jurisdiction  in  removing  a  guardian,  except  for  abuse 

of  the  large  discretion  vested  in  it. 
Same. — Coets. — Where  a  guardian  is  removed  on  petition,  the  costs  of  the 

proceedings  should  be  taxed  against  him. 

From  the  Marion  Circuit  Court. 

W  F.  A.  Bernhamer  and  W.  B.  Walla,  for  appellant. 

/.  S,  Duncan,  C.  W.  Smith  and  J.  i2.  Wilson,  for  appellee. 

ZoLLARS^  J. — Upon  a  petition  by  appellee^  and  aflber  a 
hearing  of  the  cause^  the  court  below  removed  appellant 
from  the  guardianship  of  the  persons  and  property  of  Charles 
F.,  Elizabeth  Ida  and  Edward  A.  Miller,  minor  children ; 
ordered  him  to  make  a  final  report  and  accounting  within 
thirty  days,  and  to  turn  over  to  his  successor,  who  might 
thereafter  be  appointed,  the  custody  of  the  children,  and 
their  money  in  his  hands,  and  adjudged  against  him  the  costs 
of  the  proceeding. 

The  evidence  is  not  in  the  record.  The  only  questions 
made  here  are,  that  the  petition  is  insufficient,  and  the  judg- 
ment erroneous. 

The  sufficiency  of  the  petition  was  called  in  question  be- 
low by  a  demurrer,  which,  of  course,  admitted  as  true  all 
that  is  therein  properly  stated. 

It  would  not  be  profitable,  we  think,  nor  beneficial  to  the 
parties  concerned,  to  set  the  petition  out  in  full,  or  in  sub- 
stance. We  have  examined  it  carefully,  and  the  argument 
of  counsel  in  relation  thereto.  After  such  an  examination, 
we  are  satisfied  that  sufficient  causes  are  stated  in  the  peti- 
tion to  justify  the  court  in  removing  the  guardian.  It  may 
be  that  the  charges  in  the  petition  were  neither  proven  nor 
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provable,  but,  as  we  have  stated,  the  evidence  is  not  in  the 
record,  and  the  demurrer  admits  as  true  all  that  is  properly 
charged^ 

After  naming  certain  causes  for  which  a  guardian  may  be 
removed,  the  statute  provides^  ^^  or  any  other  cause  which,  in 
the  opinion  of  such  court,  or  the  judge  thereof  in  vacation, 
renders  it  for  the  interest  of  the  ward  that  such  guardian 
shall  be  removed/'     B.  S.  1881,  section  2524. 

The  courts  of  this  State,  having  probate  jurisdiction^  have 
no  more  important  duty  to  perform  than  to  guard  the  prop- 
erty and  the  education  and  training  of  minor  children  who 
are  left  without  the  care  of  their  natural  guardians.  A  large 
discretion  is  left  with  such  courts  in  the  appointment,  con- 
trol and  removal  of  guardians.  This  court  will  not  dis- 
turb their  actions  in  those  regards,  unless  there  has  been  an 
abuse  of  the  discretion.     Nettleton  v.  ^aiCy  13  Ind.  159. 

The  court  below,  clearly,  did  not  err  in  adjudging  against 
appellant  the  costs  in  the  proceeding  for  his  removal.  They 
could  not  have  been  taxed  against  the  petitioner,  who  was 
successful  in  the  litigation,  and  as  clearly  they  should  not 
have  been  made  a  charge  upon  the  estates  of  the  wards. 

Some  other  features  of  the  judgment  are  objected  to  in 
argument,  but  we  need  not  extend  this  opinion  to  examine 
tJic  objections  thus  urged,  as  no  such  objections  were  made 
to  the  judgment  below  as  bring  it  before  this  court  for  re- 
view in  those  particulars. 

Judgment  affirmed,  with  costs. 

FUed  May  12, 1888. 
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No.  13,242, 
BUEKET  V.  PhEISTEB. 

Kbplevin.— .B^ore  JuaUee  of  the  Peace, —  Evidence  of  Tax  Aasesameni  Liai. — 
Tax  assesBxnent  lists  may  be  competent  either  as  original  evidence  or,  if 
the  proper  foundation  be  laid,  to  impeach  in  rebuttal. 

SAUE.—Emdenee  as  Limiied  by  Section  1549,  R,  S,  i55i.—Ji*rtw?ic<i(w.— Un- 
der section  1549,  R.  S.  1881,  the  jurisdiction  of  a  justice  of  the  peace  In 
replevin  cases  is  limited  to  an  inquiry  concerning  the  ownership  and 
right  of  possession  of  property  seized  by  virtue  of  the  writ,  and  to  the 
property  which  the  officer  returns  as  "  not  found ; "  hence,  where  the 
complaint  is  respecting  five  hogs,  the  constable  making  return  of  a  levy 
upon  four,  with  no  return  of  "  not  found  "  as  to  the  other,  the  evidence 
must  be  confined  to  those  levied  upon. 

Same. — Sufficiency  of  Verdict, — In  a  case  in  replevin  appealed  to  the  circuit 
court  from  a  juFtice  of  the  peace,  the  jury  found  for  defendant,  and  that 
he  was  entitled  to  the  return  of  the  property  seized. 

HeUlf  that  the  verdict  is  sufficient  under  section  15o0,  R.  S.  1881,  wHhout 
fissessing  the  value  of  the  property  or  the  damages  for  its  taking  or  de- 
tention. 

From  the  Marshall  Circuit  Court. 

ir.  B.  Hess,  D,  McDuffie  and  W.  H.  Sickman,  for  appellant. 
A.  C,  CaproUy  for  appellee. 

Mitchell.  C.  J. — Replevin  commenced  before  a  justice 
of  the  peace  by  Burket  against  Pheister,  to  recover  possession 
of  five  hogs.  After  a  trial  before  the  justice  to  whom  the 
venue  had  been  changed,  the  cause  was  appealed  to  the  cir- 
cuit court. 

It  is  recited  in  a  bill  of  exceptions  that,  at  the  trial  in  the 
circuit  court,  the  plaintiff,  by  way  of  rebuttal,  offered  to  road 
in  evidence  the  assessment  list,  containing  a  statement  of  the 
personal  property  owned  by  the  defendant  on  the  1st  day  of 
April,  1885,  as  sworn  to  and  returned  by  him  to  the  assessor 
on  the  28th  day  of  April  of  that  year. 

The  statement  as  returned  showed  that  the  defendant  owned 
eleven  hogs.    The  bill  of  exceptions  recites,  that  the  plaintiff 
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stated  to  the  court  that  his  object  in  offering  the  assessment 
list  was  to  rebut  and  contradict  the  sworn  statement  of  the 
defendant  made  on  the  trial,  which  statement,  the  plaintiff 
saidy.was  to  the  effect  that  the  defendant  had  seventeen  or 
eighteen  hogs  some  eight  or  nine  months  before  those  in  dis- 
pute first  strayed  off.  The  court,  upon  objection,  excluded 
the  list. 

Assuming,  what  does  not  distinctly  appear,  that  the  de* 
fendant  signed  and  returned  the  list  offered  to  the  assessor, 
there  was,  nevertheless,  no  error  in  the  ruling  of  the  court 
in  excluding  it  from  the  jury. 

Such  lists  are  competent  original  evidence  under  some  cir- 
cumstances, and  may  tend  to  show  the  amount  and  kind  of 
personal  property  owned  or  claimed  by  the  lister,  at  the  time 
to  which  they  relate.  We  can  see  no  reason  why  they  may 
not  be  used,  also,  to  impeach  or  contradict  the  evidence  of  a 
witrfess  when  the  proper  foundation  to  that  end  is  laid.  Le- 
fever  v.  Johnaoriy  79  Ind.  554 ;  Painter  v.  Hall,  75  Ind.  208 ; 
CSndnnati,  etc.,  R,    R.   Co.  v.  McDougall^   108    Ind.    179. 

After  a  careful  examination  of  all  the  evidence  in  the  rec- 
ord, we  are  unable  to  discover  any  testimony  given  by  the 
defendant  to  the  effect  that  he  had  seventeen  or  eighteen 
hogs,  or  any  other  given  number,  eight  or  nine  months  be- 
fore those  in  controversy  strayed  off.  It  does  not  appear,  nor 
did  the  plaintiff  propose  to  prove,  that  the  hogs  in  dispute 
were  not  part  of  the  number  given  in  to  the  assessor,  nor 
that  a  state  of  facts  then  existed  which  would  show,  or  tend 
to  show  (assuming  that  the  defendant  had  eleven  hogs,  and  no 
more,  at  the  time  his  assessment  list  was  made,)  that  those  in 
dispute  did  not  belong  to  him.  So  far  as  the  record  discloses, 
there  is  nothing  in  the  defendant's  testimony  which  the  list 
tended  to  contradict  or  rebut> 

The  constable's  return  on  the  writ  showed  that  he  had 
taken  four  hogs  from  the  possession  of  the  defendant  and  de- 
livered them  to  the  plaintiff.  There  was  no  return  that  the 
other  hog  could  not  be  found. 
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The  court,  of  its  own  motion,  confined  the  evidence  to  the 
ownership  and  right  of  possession  of  those  seized  by  the  con- 
stable and  delivered  to  the  plaintiff. 

Section  1549,  R.  8.  1881,  which  declares  that  if  the  prop- 
erty claimed,  or  any  part  thereof,  can  not  be  found  by  the 
constable,  the  suit  shall  proceed  as  if  it  had  been  so  found, 
relates  to  property  which  the  return  of  the  constable  shows 
can  not  be  found. 

The  jurisdiction  of  justices  of  the  peace  in  cases  of  replevin 
is  special  and  statutory,  and  is  acquired  in  the  manner  pointed 
out  in  the  statute.  The  jurisdiction  of  the  court  was,  there- 
fore, limited  to  an  inquiry  concerning  the  ownership  and  right 
of  possession  of  the  animals  seized  in  virtue  of  the  writ,  and 
of  those  which  the  return  of  the  oflScer  showed  were  "  not 
found.^' 

Lastly,  it  is  contended  that  the  verdict  is  defective,  because 
it  is  not  in  conformity  with  the  provisions  of  section  549,  R. 
S.  1881.  The  verdict  and  judgment  conformed  to  the  pro- 
visions of  section  1550,  R.  S.  1881.  The  cause  originated 
before  a  justice  of  the  peace.  The  verdict  was  for  the  de- 
fendant, and  that  he  was  entitled  to  have  return  of  the  prop- 
erty seized.  It  was  not  necessary  that  the  jury  should  have 
assessed  the  value  of  the  property,  or  the  damages  for  the 
taking  or  detention  thereof. 

The  judgment  is  affirmed,  with  costs. 

nied  May  12, 1888. 
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11*   *^l  No  U249 

HoLSCLAw  V.  The  State. 

Criminax*  Law. — Justice  of  PeaoR, — Appeal frcmi  Judgment  Entered  UjfHm  JPUa 
of  OuUty. — Neither  section  1643,  B.  S.  1881,  nor  any  other  law  of  this 
State,  authorizes  an  appeal  bj  the  defendant  from  a  judgment  rendered 
by  a  justice  of  the  peace  upon  a  plea  of  guilty,  and  for  the  payment  of 
which  the  defendant  has  procured  replevin  bail. 

From  the  Greene  Circuit  Court. 

W.  W.  Moffett  and  C.  E.  Davis,  for  appellant. 
L.  T.  Michmery  Attorney  General,  W.  C.  Hultz,  Prosecut- 
ing Attorney,  and  W.  L.  Slinkardy  for  the  State. 

HowK,  J. — On  the  16th  day  of  October,  1886,  this  prose- 
cution was  commenced  before  a  justice  of  the  peace  of  Greene 
county,  against  the  appellant,  upon  an  affidavit,  wherein  it 
was  charged  that,  on  or  abput  the  15th  day  of  October,  1886, 
at  said  county,  said  appellant  "  did  then  and  there  unlaw- 
fully sell  to  Jacob  R.  Blaker  and  Thomas  Terrell,  each  of 
whom  was  then  and  there  a  person  under  the  age  of  twenty- 
one  years,  one-half  pint  of  whiskey  at  and  for  the  price  of 
twenty-five  cents,  contrary  to  the  form  of  the  statute,"  etc. 
Afterwards,  on  the  same  day,  appellant  appeared  in  person 
and  by  counsel  before  such  justice  of  the  peace,  and,  having 
been  arraigned  on  said  affidavit,  for  plea  thereto  said  that  he 
was  guilty  as  charged  therein ;  and  thereupon  it  was  ad- 
judged by  such  justice  that  appellant  make  his  fine  to  the 
.  State  in  the  sum  of  twenty  dollars  and  pay  the  costs  of  pros- 
ecution taxed,  etc.,  and  that  he  stand  committed,  etc.  And 
afterwards,  on  the  same  day,  he  procured  replevin  bail  for  the 
payment  of  such  fine  and  costs.  On  the  23d  day  of  Octo- 
ber, 1886,  appellant  prayed  an  appeal  from  the  justice's  judg- 
ment to  the  court  below,  which  was  granted.  In  that  court, 
at  its  November  term,  1887,  the  motion  of  the  State,  by  its 
prosecuting  attorney,  to  dismiss  the  appeal  herein  was  sus- 
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taiaed  by  the  cburt^  and  such  appeal  was  accordingly  dis- 
missed. From  such  dismissal  of  his  appeal  from  the  justice 
by  the  court,  this  appeal  is  now  here  prosecuted  by  defend- 
ant below,  and  the  only  error  whereof  he  complains  is  the 
sustaining  the  motion  of  the  State  to  dismiss  his  appeal  from 
the  judgment  of  the  justice  to  the  court  below. 

It  is  manifest  that  the  question  for  our  decision,  presented 
by  this  appeal,  may  be  thus  stated :  Is  there  any  law  of  this 
State  which  authorized  his  attempted  appeal  from  the  judg- 
ment of  the  justice,  entered  upon  his  plea  that  he  was  guilty 
of  the-  offence  charged,  and  after  he  had  procured  replevin 
bail  for  the  payment  of  such  judgment?  We  are  of  opinion 
that  this  question  must  be  answered  inthe  negative.  It  is 
certain  that  defendant  had  no  right  of  appeal  from  such 
judgment  of  the  justice  to  the  circuit  court  of  the  county, 
unless  such  right  of  appeal  was  expressly  given  by  some 
statutory  provision.  The  only  statute  of  this  State  provid- 
ing for  an  appeal  from  the  judgment  of  a  justice  in  crim- 
inal cases  is  section  1643,  R.  S.  1881,  in  force  since  Septem- 
ber 19th,  1881,  which  reads  as  follows: 

"Any  prisoner  against  whom  any  punishment  is  adjudged 
may  appeal  to  the  criminal  court,  and,  if  there  be  none,  then 
to  the  circuit  court  of  the  county,  within  ten  days  after  trial, 
on  entering  into  recognizance  for  his  appearance  at  the  next 
term  of  such  court,  as  in  other  cases ;  and  such  appeal  shall 
stay  all  proceedings." 

Did  this  section  of  the  statute  authorize  defendant's  appeal 
from  the  justice's  judgment  against  him  to  the  circuit  court  of 
the  county  ?  The  statute  does  not  in  terms  provide  for  an 
appeal  from  the  judgment  of  a  justice  entered,  without  trial, 
upon  the  defendant's  plea  of  guilty.  If  it  had  been  the  legisla- 
tive will  and  intent  to  provide  that  appeals  would  lie  from  all 
justices'  judgments,  in  criminal  cases,  to  the  proper  criminal 
or  circuit  courts,  we  may  well  suppose  that  the  statute  would 
have  provided  that  such  appeals  might  be  taken  within  ten 
days  afi^r  judgment,  instead  of  "after  trial,"  as  the  statute 
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reads.  The  statute  does  not  contemplate,  and  makes  no  pro- 
vision for,  an  appeal  by  the  defendant  from  a  judgment,  en- 
tered upon  his  plea  of  guilty,  without  trial,  by  a  justice  of 
the  peace  in  a  criminal  cause.  There  is  nothing  in  the  record 
of  this  cause  to  indicate  that  defendant's  plea  of  guilty  be- 
fore the  justice  was  procured  by  fiuud,  imposition  or  evil 
practice ;  on  the  contrary,  it  may  reasonably  be  presumed 
from  the  record  that  his  plea  of  guilty  was  entered  advisedly 
by  defendant,  as  it  is  shown  that  he  was  accompanied  by  his 
attorney  when  he  was  arraigned  before  the  justice  and  entered 
his  plea  of  guilty. 

Our  conclusion  is,  that  there  is  no  law  of  this  State  which 
authorized  the  defendant's  attempted  appeal  from  the  justice's 
judgment,  entered  upon  defendant's  plea  that  he  was  guilty 
of  the  offence  charged  herein,  after  he  had  procured  replevin 
bail  for  the  payment  of  such  judgment.  The  court  below 
did  not  err,  therefore,  in  sustaining  the  State's  motion  to 
dismiss  such  attempted  appeal. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  11, 1888. 


No.  13,246. 

Heth  Township  t?.  Lewis  et  al. 

Township  Trustee. — D^aication, — Allowance  for  Services,— Assignment  o/",  to 
Sureties  far  Indemnity. —  When  Not  Enforceabfe  Against  TotDnskip, — The  sure- 
ties on  the  bond  of  a  defaulting  township  trustee  can  not  recover 
against  the  township,  as  assignees  of  an  order  of  the  board  of  county 
commissioners,  payable  out  of  the  township  funds,  given  to  the  trustee 
for  his  services,  and  assigned  for  the  indemnity  of  the  sureties,  so  long 
as  the  township  has  an  unpaid  judgment  against  the  township  trustee 
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for  money  lost  by  his  default,  in  excess  of  the  amount  of  the  order.  The 
order  of  allowance  is  not  a  commercial  instrument,  and  the  sureties' 
rights  are  no  greater  than  their  principal's. 

From  the  Harrison  Circuit  Court. 

B.  P.  Douglass  and  8,  if.  StookBlager,  for  appellant. 
W,  N,  Tracewdl  and  R.  J.  Tracewelly  for  appellees. 

Elliott,  J. — This  action  was  instituted  by  the  appellees 
upon  an  allowance  made  by  the  board  of  commissioners  of 
Harrison  county  in  favor  of  Benjamin  S.  Thornbury,  trustee 
of  Heth  township,  for  services  for  the  year  ending  October 
16th,  1876. 

A  certified  copy  of  the  order  was  issued  by  the  auditor  to 
Thornbury,  and  he  assigned  it .  to  Lewis  W.  Bowling,  as 
trustee  for  the  sureties  on  his  official  bond.  Bowling  sub- 
sequently assigned  the  certified  order  to  the  appellees.  The 
order  making  the  allowance  contains  this  clause  : 

"  It  is  therefore  ordered  by  the  board  that  B.  S.  Thorn- 
bury be  allowed  said  sum  of  one  hundred  and  seventy-two 
and  f^^  dollars  out  of  the  proper  funds  of  said  township." 

The  answer  of  the  appellant  alleges  that  the  order  was  as- 
signed to  Bowling  as  trustee  for  the  sureties  on  Thornbury's 
official  bond,  to  indemnify  them  against  any  loss  they  might 
sustain  because  of  his  default  in  failing  to  pay  over  money 
due  the  township;  that  an  action  was  brought  on  the  bond, 
and  was  defeated  by  the  sureties,  who  filed  a  plea  of  non  eat 
Jaetumj  and  that  it  was  on  the  issue  tendered  by  that  plea 
that  they  were  successful ;  that  judgment  was  recovered  against 
Thornbury  for  eighteen  hundred  dollars ;  that  he  then  was 
and  still  is  insolvent ;  that  the  judgment  is  in  force  and  un- 
satisfied. 

The  appellees  replied  to  this  answer  that,  prior  to  the  as- 
signment of  the  order  to  Bowling  as  trustee,  they  had  signed 
the  bond  of  Thornbury ;  that  an  action.had  been  instituted 
thereon  which  resulted  as  stated  in  the  answer;  that  they  ex- 
pended in  the  defence  of  the  action  the  sum  of  two  hundred 
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dollars,  and  devoted  ten  days'  time  to  the  work  of  preparing 
for  trial. 

The  answer  is  good,  and  the  reply  bad.  The  township  was 
not  liable  for  services  to  its  trustee  who  had  wrongfully  ap- 
propriated its  funds,  for  the  allowance  by  the  board  of  com- 
missioners did  not  vest  in  the  defaulting  officer  a  right  to 
compel  the  township  to  pay  him  for  services,  while  he  was  the 
debtor  of  the  township  in  a  sum  largely  in  excess  of  the 
value  of  those  services. 

The  order  of  allowance  is  not  a  commercial  instrument, 
and  is  not  protected  as  commercial  paper  in  the  hands  of  a 
bona  fide  holder,  so  that  it  is  subject  to  the  same  defences  in 
the  hands  of  the  appellees  as  it  would  have  been  in  the  hands 
of  the  defaulting  trustee.  It  is  perfectly  clear  that  a  trustee 
who  has  unlawfully  appropriated  eighteen  hundred  dollars 
of  the  money  of  the  township  can  not  enforce  a  claim  for 
services,  and  the  rights  of  his  assignees  can  not  be  any  bet- 
ter than  his.  The  question  seems  to  us  too  plain  for  diefcus- 
sion,  for  we  can  conceive  no  principle  of  law  or  justice  which 
will  justify  a  defaulting  officer  or  his  assignees  in  pressing  a 
claim  for  services  while  a  judgment  for  the  money  ifnlawfully 
appropriated  by  the  officer  remains  in  force. 

We  have  not  deemed  it  necessary  to  discuss  the  minor 
questions  presented  by  the  appellant's  counsel,  for  the  merits 
of  the  case  are  so  decisively  with  their  client  that  there  is  no 
necessity  for  passing  upon  questions  not  affecting  the  merits 
of  the  controversy. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  reply,  and  to  proceed  in  accordance  with  this 
opinion. 

Filed  May  12, 1888. 


NOVEMBER  TERM,  1887. 


511 


The  Western  Union  Telegraph  C-ompany  v.  McKibben. 


114  511 

115  900 


^    No.  12,777. 

The  Western  Union  Telegraph  Company  v.  Mc- 
Kibben. 

Teusoraph  Cokpajsty. —Repeal  of  Statute. — Section  4177,  R.  8. 1881,  mak- 
ing telegraph  companies  liable  for  special  damages  occasioned  by  a  neg- 
lect of  duty  rn  respect  to  messages,  was  not  repealed  or  affected  by  the 
act  of  April  8th,  1885  (Acts  of  1885,  p.  151j,  relating  to  telegraph  and 
telephone  companies. 

Same. — Failure  to  Deliver  Meemge. — Special  Damages. — ContraeL — Condition 
Requiring  Claim  to  he  Presented  Within  Sixty  Days. — A  person  to  whom  a 
message  has  been  sent  may  maintain  an  action  under  section  4177,  R.  S. 
1881,  for  the  recovery  of  special  damages  caused  by  the  failure  of  the 
telegraph  company  to  deliver  the  message.  He  is  not  bound  by  the  con- 
tract between  the  sender  of  the  message  and  the  company,  and  hence  his 
failure  to  present  his  claim  for  damages  within  sixty  dayH,  as  stipulated 
in  the  contract,  is  not  a  defence. 

Samir,— Agency. —  ContribriUory  Negligence. — Where  a  person  applies  to  a 
manufacturing  company,  doing  business  in  itnother  city,  for  a  situation, 
and  directs  that  in  the  event  of  a  vacancy  he  shall  be  notified  al  the 
place  of  his  residence,  the  agent  of  the  company,  who  sends  a  message 
to  him  offering  a  situation,  can  not,  without  more,  be  regarded  as  his 
agent,  and  the  neglect  of  the  sender  to  give  further  information  to  the 
telegraph  company,  after  an  ineffectual  effort  to  deliver  the  message,  is 
not  a  defence  to  an  action,  by  the  person  to  whom  the  message  was  sent, 
for  damages. 

Same. — Delivery  of  Message. — Ineffectual  Search. — Where  the  complaint  in 
.  such  case  alleges  that  the  person  to  whom  the  niessage  was  sent  had  re- 
sided within  one  mile  of  the  receiving  telegraph  oflSce,  in  the  same  house^ 
for  six  years,  when  the  message  came  to  the  receiving  office,  the  mere  fact 
that  the  messenger  of  the  telegraph  company  made  ineffectual  search 
and  inquiry  for  him  is  not  a  defence. 

Same. — Measure  of  Damages.  — Instruction  to  Jury. — In  an  action  under  sec- 
tion 4177,  R.  S.  1881,  to  recover  damages  for  the  loss  of  an  offered  sit- 
uation, at  two  dollars  per  day,  occasioned  by  the  neglect  of  a  telegraph 
company  to  deliver  a  message,  an  instruction  that  the  measure  of  plain- 
tiff's damages  will  be  two  dollars  per  day  from  the  time  the  message 
was  sent  to  the  commencement  of  the  action,  excluding  Sundays,  and 
deducting  money  earned  at  other  employment,  or  which  might  have  been 
earned  by  the  exercise  of  reasonable  diligence  in  seeking  other  employ- 
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ment,  is  not  harmful  to  the  defendant,  and,  even  if  erroneous,  is  not 
available  for  the  reveisal  of  the  judgment    Niblack,  J.,  dissents. 

From  the  Brown  Circuit  Court. 

J,  E.  McDonaldy  J.  if.  Butler,  A.  L.  Mason^  A*  H.  Snow 
and  A,  J.  Beveridge,  for  appellant. 
J.  G.  Orr,  for  appellee. 

HowK,  J. — This  suit  was  commenced  by  appellee^  Mc- 
Kibben^ against  the  appellant,  on  the  11th  day  of  April, 
1885,  in  the  Bartholomew  Circuit  Court,  The  object  of  the 
suit  was  to  recover  certain  special  damages,  which  appellee 
averred  that  he  had  sustained  by  and  through  the  alleged 
negligence  of  appellant,  its  operators  and  servants,  in  failing 
to  deliver  a  certain  telegraphic  dispatch  or  message.  After 
the  cause  was  put  at  issue,  on  appellant's  application,  the 
venue  thereof  was  changed  to  the  court  below.  There,  the 
issues  joined  were  tried  by  a  jury,  and  a  general  verdict  was 
returned  for  appellee,  assessing  his  damages  in  the  sum  of 
$244.50.  With  their  general  verdict,  the  jury  also  returned 
into  court  their  special  findings  on  particular  questions  of 
fact,  submitted  to  them  by  appellant  under  the  direction  of 
the  court.  Over  appellant's  motions  for  judgment  in  its 
favor  on  the  special  findings  of  the  jury,  notwithstanding 
their  general  verdict,  and  for  a  new  trial,  the  court  rendered 
judgment  for  appellee  for  his  damages,  assessed  by  the  jury 
in  their  general  verdict,  and  for  his  costs  in  this  action  ex- 
pended. 

In  this  court,  errors  are  assigned  by  appellant  which  call 
in  question  the  rulings  of  the  trial  court,  in  sustaining  ap- 
pellee's demurrers  to  the  second,  third  and  fourth  paragraphs 
of  its  answer,  and  in  overruling  its  motions  to  strike  out 
parts  of  the  deposition  of  William  F,  Thompson,  and  for  a 
new  trial,  and,  also,  the  sufficiency  of  the  facts  stated  in  ap- 
pellee's complaint  herein  to  constitute  a  cause  of  action. 

In  his  complaint,  appellee  averred  that  appellant  was  a 
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telegraph  company  exercising  the  franchises  of  a  corporation 
under  the  laws  of  this  State,  and  had  a  line  of  telegraph 
wires  extending  from  Terre  Haute,  in  Vigo  county,  to  Co- 
lumbus, in  Bartholomew  county,  in  this  State;  that,  on  the 
11th  day  of  Noyember,  1884,  appellant  was  engaged  in  tele- 
graphing for  the  public  generally,  and  in  receiving  and  trans- 
mitting, over  such  wires,  of  telegraphic  messages  for  hire; 
that  appellee  'was,  by  occupation  or  trade,  a  mechanical  or 
steam  engineer,  and  was  wholly  dependent  upon  his  said  trade 
and  his  labor  thereat  for  the  daily  maintenance  of  himself 
and  his  family;  that,  on  the  day  last  named,  and  for  a  short 
time  prior  thereto,  appellee  was  out  of  employment,  and  had 
^ipplied  to  the  Keyes  Manufacturing  Company,  of  Terre 
Haute,  Indiana,  then  and  there  engaged  in  manufacturing, 
for  employment  as  an  engineer,  but,  at  the  time  of  his  ap- 
plication to, such  company,  no  vacancy  existed  in  the  en- 
gineer's department  of  such  factory,  and  he  was  not  em- 
ployed therein ;  that,  thereupon,  appellee  requested  of  the 
tigents  of  such  manufacturing  company  that,  when  a  vacancy 
should  occur  in  the  engineer's  department  thereof,  he  should 
be  employed  therein,  and  further  requested  such  agents  to 
notify  him,  when  such  company  should  want  him,  by  a  tele- 
gram to  John  M.  Thompson,  at  Columbus,  Indiana;  that, 
thereupon,  appellee  made  arrangements  with  said  John  M. 
Thompson  that,  in  case  he  should  receive  any  telegram  from 
Terre  Haute  in  reference  to  appellee,  or  to  his  employment 
by  such  company,  said  Thompson  would  find  appellee  and 
<;ommunicate  to  him  the  contents  of  such  telegram. 

And  appellee  further  alleged  that,  on  November  11th, 
1884,  a  vacancy  occurred  in  the  engineer's  department  of 
such  company's  establishment ;  that  one  William  F.  Thomp- 
son, an  employee  and  .as  the  agent  of  such  company,  having 
full  authority  therein  to  employ  appellee  as  an  engineer  in 
such  factory,  for  and  on  behalf  of  such  company,  on  the  day 
last  named,  sent  from  appellant's  office  in  Terre  Haute,  In- 
VoL.  114.— 33 
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diana,  to  said  John  M.  Thompson,  at  Columbus,  Indiana,  for 
the  use  and  benefit  of.  appellee,  a  telegraphic  message  of  the 
terms  and  tenor  following,  to  wit : 

"Terre  Haute,  Ind.,  Nov.  11th,  1884. 

"  To  John  M.  Thompson,  Columbus,  Ind.':  Tell  McKib- 
ben to  come  at  once.     Two  dollars  per  day. 

(Signed)  "  Wm.  F.  Thompson." 

And  appellee  averred  that  he  was  the  same  McKibben 
mentioned  in  such  telegram,  which  was  in  reference  to  his 
employment  as  an  engineer  by  the  Keycs  Manufacturing 
Company,  at  and  for  the  wages  of  two  dollars  per  day ;  that 
such  message  was  duly  sent  from  Terre  Haute,  over  appel- 
lant's wires,  and  arrived  at  its  office  in  Columbus,  Indiana, 
at  about  2  o'clock  p.  M.  of  November  11th,  1884;  that  said 
John  M.  Thompson  was  then  and,  for  six  years  preceding, 
had  been  a  resident  of  such  city  of  Columbus,  and,  during- 
all  of  such  six  years,  had  resided  in  the  same  house  and  loca* 
tion  in  such  city,  and  within  one  mile  of  appellant's  office 
or  station  therein  ;  ruA  that  said  John  M.  Thompson  was  at 
home  on  that  day,  and  was  easily  accessible  to  appellant's 
agents  at  Columbus,  for  the  purpose  of  the  delivering  of  the 
aforesaid  telegram. 

But  the  appellee  averred  that,  notwithstanding  the  facts 
aforesaid,  appellant  and  its  agents  and  employees  in  charge 
of  its  office  and  business  at  Columbus  negligently  failed  and 
refuscd/to  deliver  such  telegram  to  said  John  M.  Thompson 
on  said  day,  or  to  make  any  proper  inquiries  and  search  for 
said  John  M.  Thompson  or  his  place  of  residence,  and  neg- 
ligently permitted  such  telegram  to  lie  in  appellant's  office  at 
Columbus,  and  wholly  failed,  neglected  and  refused  to  deliver 
such  telegram  to  said  John  M.  Thompson,  or  to  any  one  else; 
that  if  appellant  had  promptly  delivered  such  message  to 
said  John  M.  Thompson,  as  it-  might  and  ought  to  have  done, 
he  would  have  promptly  communicated  the  contents  thereof 
to  appellee,  who  would  have  gone  at  once  to  Terre  Haute 
and  accepted  the  situation  so  offered  by  the  Keyes  Manu- 
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facturing  Company  at  the  wages  mentioned  in  such  telegram ; 
that  said  company  held  such  situation  open  for  appellee  for 
about  forty-eight  hours  after  sending  such  message ;  and  ap- 
pellee having  failed  to  arrive  at  Terre  Haute  to  take  such 
situation,  said  company  had  not  since  a  vacancy  in  its  estab- 
lishment wherein  appellee  could  be  engaged ;  that  appellee 
was  a  competent  engineer, and  would  have  given  satisfaction 
to  such  company  had  he  been  employed  thereby ;  that,  by 
reason  of  appellant's  negligence  in  failing  to  deliver  such 
telegram  as  aforesaid,  appellee  was  and  had  been  deprived 
of  employment  in  the  situation  aforesaid  from  November 
11th,  1884,  until  the  commencement  of  this  suit,  and  had 
been  during  such  time  out  of  employment  of  any  kind,  al- 
though, during  all  of  such  time,  he  had  made  diligent  efiTorts 
to  obtain  employment  in  his  trade  or  occupation,  and  to  ob- 
tain work  at  anything  ;  that,  by  reason  of  such  negligence  of 
appellant,  appellee  had  lost  the  $2  per  day  which  he  would 
have  obtained  in  the  employment  offered  him  by  such  man- 
ufacturing company  for  160  days,  and  had  lost  the  oppor- 
tunity for  permanent  employment,  which  would  have  been 
given  him  in  such  situation  by  the  Koycs  Manufacturing 
Company,  By  reason  of  all  which,  appellee  had  been  and 
was  damaged  in  the  sum  of  $500,  which  was  due  and  unpaid. 
Wherefore,  etc. 

The  first  error  complained  of  here  by  appellant's  learned 
counsel  is  the  sustaining  of  appellee's  demurrer  to  the  sec- 
ond paragraph  of  answer. 

In  this  paragraph  of  answer,  appellant  alleged  that  the  tel- 
egraphic message  mentioned  in  appellee's  complaint  was  de- 
livered to  appellant's  agent  at  its  oflBce  in  the  city  of  Terre 
Haute,  Indiana,  on  the  11th  day  of  November,  1884 ;  that 
such  message,  when  delivered  to  appellant  for  transmission, 
was  written  upon  one  of  its  message  blanks  provided  for  that 
purpose ;  that  the  terms  and  conditions  upon  which  appellant 
agreed  and  undertook  to  transmit  such  message  were  printed 
upon  such  message  blank,  and  the  sender  of  such  message 
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agreed  to  such  terms  and  conditions  subject  to  which  such 
message  was  to  be  transmitted ;  that  the  terms  and  condi- 
tions upon  which  appellant  undertook  the  transmission  of 
such  message  were  in  the  words  and  figures  following:  Here 
are  set  out  such  "  terms  and  conditions/'  all  of  which  we 
omit  except  the  following,  namely  •  "The  company  will  not 
be  liable  in  any  case  for  damages  where  the  claim  is  not  pre- 
sented in  writing  within  sixty  days  after  sending  the  mes- 
sage." 

And  appellant  averred  that  no  claim  for  the  damages  al- 
leged in  appellee's  complaint,  nor  for  any  damages  growing 
out  of  the  non-delivery,  as  averred,  of  the  aforesaid  telegram, 
was  presented  to  appellant  in  writing  within  sixty  days  after 
sending  such  message,  as  provided  for  in  such  terms  and  con- 
ditions |)rinted  on  such  message  blank,  and  agreed  to  by  the 
sender.     Wherefore,  etc. 

It  is  earnestly  contended  on  behalf  of  appellant  that  the 
facts  stated  in  the  second  paragraph  of  its  answer,  and  ad- 
mitted to  be  true  by  the  demurrer  thereto,  are  amply  suffi- 
cient to  bring  appellee's  case  within  the  decisions  of  this 
court  in  Western  Union  Tel.  Co.  v.  Meredith,  95  Tnd.  93,  and 
Western  Union  Tel.  Co.  v.  Jones,  95  Ind.  228  (48  Am.  R. 
713),  and  to  bar  his  right  of  recovery  herein.  In  each  of 
these  cases  it  was  held,  substantially,  that  a  telegraph  com- 
pany might  reasonably  limit  its  liability  to  the  sender  of  a 
message  by  an  express  contract,  and  that  a  limitation  of  sixty 
days  for  the  presentation  of  claims  is  a  reasonable  one. 

Our  statute,  in  force  since  May  6th,  1853,  provides  as  fol- 
lows :  "  Telegraph  companies  shall  be  liable  for  special  dam- 
ages occasioned  by  failure  or  negligence  of  their  operators  or 
servants,  in  receiving,  copying,  transmitting,  or  delivering 
dispatches,"  etc.     Section  4177,  R.  S.  1881. 

In  considering  this  section  of  the  statute,  it  was  held  by 
this  court,  in  Western  Union  Tel.  Co.  v.  Fenton,  58  Ind.  1, 
that  the  section  is  clearly  broad  enough  to  authorize  a  person 
to  whom  a  dispatch  is  sent  to  recover,  in  a  proper  case,  al- 
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though  the  relation  of  contractors  does  not  exist  between  him 
and  the  company.  In  the  case  cited  it  appeared  that  a  dis- 
patch was  sent  to  the  plaintiiF,  Fenton^  under  stipulations 
agreed  to  by  the  sender,  one  Evelyn,  providing  for  repeating 
messages  at  half-rates  in  addition,  and  that  the  company 
should  not  be  liable  for  mistakes  or  delavs  in  the  transmis- 
sion  or  delivery  of  any  unrej)eated  message  beyond  the 
amount  received  for  sending  the  same. ,  It  appeared  further 
that  the.  sender,  Evelyn,  did  not  order  the  repeating  of  the 
message,  nor  pay,  or  offer  to  pay,  for  repeating  it,  but  paid 
merely  the  regular  rates. 

It  was  there  held  that  the  statutoiy  provisions  above 
quoted  were  ^*  clearly  broad  enough  to  authorize  a  person  to 
whom  a  dispatch  is  sent  to  recover,  in  a  proper  case,  though 
the  relation  of  contractors  does  not  exist  between  him  ond 
the  company."  The  court  there  said :  "A  telegraph  com- 
pany, exercising  corporate  franchises,  whose  business  it  is  to 
transmit  and  deliver  messages,  owes  certain  duties  to  the  pub- 
lic; and  among  those  duties  is  that  of  delivering,  without 
unreasonable  delay,  messages  which  are  thus  transmitted. 
For  a  violation  of  tliat  duty,  the  company,  it  would  seem, 
ought  to  be  responsible  to  the  party  injured." 

With  respect  to  the  stipulation  providing  for  repeating 
messages  at  half-rates  in  addition,  and  that  the  company 
should  not  be  liable  for  delays  in  the  delivery  of  any  unre- 
|)eated  message  beyond  the  amount  it  received  for  sending 
the  same,  it  was  further  held  by  this  court,  in  the  same  case, 
(1)  that  the  stipulation  was  unreasonable,  as  it  was  not  ap- 
parent how  the  repetition  of  a  message  would  conduce  to  its 
prompt  delivery,  (2)  that  the  company  could  not  contract 
against  liability  for  its  own  negligence,  and  (3)  that  the  ac- 
tion was  based  upon  the  statute,  and  not  upon  any  contract 
between  the  parties. 

The  same  doctrine,  at  least  to  the  extent  that  the  person  to 
whom  a  dispatch  was  sent  may  maintain  an  action  against 
the  company  based  upon  the  provisions  of  section  4177,  «w- 
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'  pra,  for  the  recovery  of  special  damages,  without  regard  to 
tlie  stipulations  in  the  contract  between  the  sender  of  the 
message  and  the  company,  has  been  recognized  and  approved 
in  several  other  decisions  of  this  court.  Western  Union  Tel. 
Co.  V.  Meek,  49  Ind.  53 ;  Western  Union  Tel.  Go.  v.  HopkinSj 
49  Ind.  223 ;  Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  12 
(48  Am.  R.  692). 

In  the  case  last  cited,  the  court  said  :  ^'  The  English  cases 
deny  that  the  person  to  whom  the  message  is  sent  can  main- 
tain an  action  for  damages  against  the  company,  for  the  rea- 
son that  there  is  no  privity  of  contract.  Dickson  v.  Reuter^s 
Tel.  Co.,  L.  R.,  2  C.  P.  D.  62 ;  Playford  v.  U.  K.  Tel.  Co., 
L.  R.,  4  Q.  B.  706.  The  American  cases,  however,  take  a 
different  view  of  the  subject,  for  they  hold  that  if  the  error 
occurs  in  transmitting  the  message,  the  person  to  whom  the 
message  is  sent  may  maintain  an  action  for  damages,  but, 
while  this  is  held,  it  is  conceded  that  the  holding  consjritutes 
an  exception  to  the  general  rule."  Western  Union  Tel.  Co. 
V.  Blanchard,  68  Ga.  299  (45  Am.  R.  480,  and  note,  p.  486). 

In  the  case  in  hand,  appellee's  action  is  founded  upon  the 
provisions  of  section  41.77,  above  quoted,  and  the  facts  of  the 
case  are  very  similar  to  those  in  Western  Union  Tel.  Co.  v. 
Fenton,  supra.  We  are  of  opinion,  therefore,  that  appellee 
was  not  bound  or  affected  by  the  stipulation  in  the  contract 
between  the  company  and  the  sender  of  the  message,  and  that 
the  demurrer  to  the  second  paragraph  of  appellant's  answer 
was,  for  this  reason,  correctly  sustained.  In  this  connectioii; 
we  may  properly  remark  that  section  4177,  supra,  in  force 
since  May  6th,  1853,  is  not  repealed  or  in  any  manner  af- 
fected by  any  of  the  provisions  of  the  act  of  April  8th,  1885, 
entitled  "An  act  prescribing  certain  duties  of  telegraph  and 
telephone  companies,  prohibiting  discrimination  between  pa- 
trons, providing  penalties  therefor,  and  declaring  an  emer- 
gency."    Acts  of  1885,  pp.  151  and  152. 

Appellant  next  complains  in  argument  of  the  sustaining 
of  appellee's  demurrer  to  the  third  paragraph  of  its  answer. 


NOVEMBER  TERM,  1887.  519 


The  Western  Union  Telegraph  Company  v.  McKibben. 


In  this  paragraph^  appellant  alleged  that  the  message  men- 
tioned in  appellee's  complaint  was  delivered  to  its  agent  at 
its  office  in  the  city  of  Terre  Haute  at  two  o'clock  p.  m.  of 
the  11th  day  of  November,  1884,  and  was  transmitted  from 
thence  promptly  and  without  delay,  and  in  the  order  of 
time  in  which  it  was  received,  to  the  city  of  Columbus,  In- 
diana, the  place  of  its  address ;  that  immediately  on  the  re- 
ceipt of  such  message,  appellant's  agent  at  said  city  of  Co- 
lumbus copied  and  enclosed  the  same  in  one  of  its  envelopes 
and  sent  it  out  for  delivery  to  the  person  to  whom  it  was 
addressed,  by  appellant's  messenger-boy  employed  for  that 
purpose,  promptly  and  without  delay  and  in  its  regular  order; 
that  neither  appellant's  agent  nor  its  messenger  was  ac- 
quainted with  said  John  M.  Thompson,  to  whom  the  message 
was  addressed,  nor  with  his  place  of  residence,  and  that  said 
messenger  inquired  at  all  the  hotels  and  at  the  post-office, 
and  of  persons  on  the  streets  in  such  city  of  Columbus,  as 
to  the  whereabouts  and  residence  of  said  John  M.  Thomp- 
son, but  could  get  no  information  either  as  to  his  where- 
abouts or  place  of  residence ;  that,  failing  to  find  said  Thomp- 
son, said  messenger  returned  to  appellant's  office  in  such  city 
of  Columbus  with  said  message,  and  reported  to  such  agent 
at  said  office  that  he  could  not  find  said  Thompson ;  that  ap- 
pellant's agent  again  sent  said  messenger  out  to  deliver  said 
message,  with  instructions  to  deliver  it  to  McKibben,  the  party 
mentioned  in  the  message,  if  he  could  be  found;  that  said 
messenger  was  unable  to  find  either  Thompson  or  McKibben, 
and  returned  to  appellant's  said  office  with  said  message, 
having  made  diligent  search  for  said  parties  and  having 
failed  to  find  either  of  them. 

Appellant  further  averred  that,  having  failed  to  deliver 
said  message  to  said  John  M.  Thompson,  its  agent  at  such 
city  of  Columbus,  on  the  evening  of  November  11th,  1884, 
sent  an  office  message  to  such  city  of  Terre  Haute,  notifying 
appellant's  said  agent  that  said  Thompson  could  not  be  found 
and  that  said  message  was  undelivered ;  that,  upon  the  fol- 
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lowing  day,  to  wit,  November  12th,  1884,  appellant's  agent 
at  such  city  of  Terre  Haute  notified  W.  F.  Thompson,  the 
sender  of  said  message,  that  said  John  M.  Thompson  could 
not  be  found  at  Columbus,  and  that  the  message  had  not 
been  delivered ;  that  said  W.  F.  Thompson  gave  no  further 
or  better  instructions  as  to  how  said  message  could  be  de- 
livered, and  gave  no  other  or  better  address  of  said  John  M. 
Thompson  at  such  city  of  Columbus  to  appellant's  said  agent ; 
that  said  W.  F.  Thompson  knew  that  said  message  was  not 
delivered  to  said  John  M.  Thompson,  and  that  said  McKib- 
ben had  not  been  notified,  by  means  of  said  telegram,  of  the 
contents  thereof;  that,  at  the  time  of  being  notified  by  ap- 
pellant's said  agent  of  the  non-delivery  of  said  message,  the 
said  W.  F.  Thompson  assented  to  appellant's  action  in  not 
delivering  said  message,  and  said  it  was  all  right,  and  paid 
appellant  its  charges  for  sending  said  message.  Where- 
fore, etc. 

We  are  of  opinion  that  the  facts  stated  by  appellant,  in 
this  third  paragraph  of  its  answer,  were  and  are  wholly  in- 
sufficient to  constitute  a  valid  defence  to  aj)pellee's  action^ 
unless  it  can  be  correctly  said  that  W.  F.  Thompson,  the 
sender  of  the  message  mentioned  in  the  complaint,  was  at 
the  time  the  agent  merely  of  appellee,  McKibben,  and  acted 
for  him  and  by  his  procurement,  and  not  as  the  agent  and 
by  the  authority  and  direction  of  the  Keyes  Manufacturing 
Company,  in  sending  such  message.  This,  indeed,  is  the 
theory  of  appellant's  learned  counsel  in  discussing  the  alleged 
sufficiency  of  the  third  paragraph  of  answer,  namely :  "  That 
the  sender  of  the  message  acted  as  the  agent  of  the  plaintiff 
and  under  his  directions  in  sending  the  same,  and  that,  there- 
fore, when  the  sender  of  the  message  refused  to  give  a  further 
or  better  address,  that  failure  was  the  failure  of  the  plaintiff 
himself,  and  the  plaintiff,  through  the  act  of  his  agent,  be- 
came a  contributor  to  the  negligence,  if  such  there  was, 
which  caused  the  non-delivery  of  the  telegram." 

If  appellant  had  averred,  as  it  might  easily  have  done  if 
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the  facts  would  have  warranted  the  averment,  in  the  third 
paragraph  of  its  answer,  that  W.  F.  Thompson,  "  the  sender 
of  the  message,  acted  as  the  agent  of  the  plaintifiP  and  under 
his  directions  in  sending  the  same,''  its  connsel  would  have 
had  some  foundation  for  their  contention  that,  when  W.  F, 
Thompson  failed  or  refused  to  giVe  a  further  or  better  ad- 
dress for  John  M.  Thompson  than  Columbus,  Indiana,  the 
failure  or  refusal  was  that  of  the  plaintiff,  and  tliat  he, 
through  such  failure  or  refusal  of  W.  F.  Thompson,  became 
a  contributor  t5  the  negligence  which  caused  the  non-de- 
livery of  the  telegram  to  John  M.  Thompson.  But  the 
third  paragraph  of  appellant's  answer  contained  no  such 
averment,  and  none  from  which  it  might  be  inferred  even, 
by  any  fair  rule  of  construction,  that  W.  F.  Thompson  acted 
as  the  agent  of  the  plaintiff  and  under  his  directions  in  send- 
ing the  message  mentioned  in  his  complaint.  Indeed,  this 
much  is  virtually  conceded  by  appellant's  counsel  in.  argu- 
ment. "  But  (counsel  say),  under  the  averments  of  the  com- 
plaint, nothing  is  plainer  than  that  the  sender  of  the  message, 
William  F.  Thomjyson,  acted  as  the  agent  of  the  plaintiff  in 
sending  the  message." 

We  do  not  so  understand  the  averments  of  the  complaint.  It 
is  shown  thereby  that  plaintiff  applied  to  the  Keyes  Manu- 
facturing Company  for  employment  as  an  engineer,  and  was 
promised  such  employment  when  a  vacancy  might  occur  in 
the  engineering  department  of  tlie  factory ;  and  he  left  with 
the  agents  of  that  company  the  address  of  John  M.  Thomp- 
son, at  Columbus,  Indiana,  as  the  person  through  whom  the 
company  or  its  agents  might  communicate  with  him  when 
such  vacancy  should  occur.  It  is  nowhere  averred  in  tlie 
complaint,  in  terms  or  in  effect,  that  he  had  appointed  W.  F. 
Thompson  his  agent  to  send  such  telegram ;  but,  on  the  con- 
trary, it  is  expressly  averred  therein  that  William  F.  Thomp- 
son, "as  the  agent  of  such  company,  having  full  authority 
therein  to  employ  plaintiff  as  an  engineer  in  said  factory  for 
and  on  behalf  of  said  company,"  sent  the  aforesaid  telegram. 
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In  the  face  of  this  allegation  it  can  not  be  correctly  said^  we 
think,  that,  under  the  averments  of  the  complaint,  •'the 
sender  of  the  message,  William  F.  Thompson,  acted  as  the 
agent  of  the  plaintiff  in  sending  the  message." 

The  averments  of  the  third  paragraph  of  answer,  in  rela- 
tion to  the  search  and  inquiry  for  John  M.  Thompson  by  ap- 
pellant's messenger-boy,  are  no  sufficient  answer,  as  it  seems 
to  us,  to  the  uncontroverted  fact  stated  in  the  complaint  that 
said  John  M.  Thompson  had  reside'd  in  the  same  house  and 
location,  in  the  town  or  city  of  Columbus,  during  all  of  six 
years  preceding  the  11th  day  of  November,  1884.  For  the 
reasons  given,  we  are  of  opinion  that  the  court  did  not  err  in 
sustaining  appellee's  demurrer  to  the  third  paragraph  of  ap- 
pellant's answer. 

Appellant  next  complains  of  the  sustaining  of  appellee's 
demurrer  to  the  fourth  paragraph  of  its  answer.  In  this 
paragraph  appellant  alleged  substantially  the  same  facts  as 
were  pleaded  by  it  in  both  the  second  and  third  paragraphs  of 
its  answer,  and  the  additional  fact "'  that  the  plaintiff  himself, 
six  days  after  the  sending  of  the  message,  was  notified  of  the 
fact  that  the  message  had  been  sent."  What  we  have  said,  in 
considering  separately  the' sufficiency  of  the  second  and  third 
paragraphs  of  answer,  disposes,  also,  of  the  error  assigned 
upon  the  decision  of  the  court  in  sustaining  the  demurrer  to 
the  fourth  paragraph  of  answer.  The  consolidation  of  the 
facts  stated  in  the  second  and  third  paragi-aphs  in  the  fourth 
paragraph  of  answer  does  not  make  the  latter  paragraph  a 
good  defence  to  appellee's  action,  nor  does  the  averment  of 
the  additional  fact,  above  stat^ed,  make  the  answer  good.  For 
reasons  already  stated,  the  court  committed  no  error,  we 
think,  in  sustaining  the  demurrer  to  the  fourth  paragraph  of 
answer. 

Under  the  alleged  error  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial,  the  only  question  presented  not 
already  considered  and  decided,  is  the  one  of  excessive  dam- 
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ages.     On  this  question  the  trial  court  instructed  the  jury  as 
follows : 

*^The  measure  of  plaintiff's  damages,  in  the  event  you 
find  for  plaintiff,  will  be  two  dollars  per  day  for  the  time 
which  elapsed  from  the  date  of  the  sending  of  the  message, 
to  wit,  November  11th,  1884,  up  to  the  date  of  the  com- 
mencement of  this  action,  excluding  Sundays,  and  deducting 
therefrom  any  amount  of  money  plaintiff  has  earned  at  other 
€mployment  between  the  11th  day  of  November,  1884,  and 
the  date  of  the  commencement  of  this  action.  It  was  the 
duty  of  plaintiff  to  make  reasonable  effort  to  secure  other 
employment  after  failing  to  secure  the  position  mentioned  in 
the  telegram ;  and  you  should  deduct  from  any  amount  found 
due  plaintiff,  according  to  the  above  standard,  such  amount 
as  you  find  that,  by  reasonable  diligence,  he  might  have 
earned." 

It  is  manifest,  we  think,  from  the  general  verdict  of  the 
jury  and  their  special  findings  of  facts,  that  they  assessed 
plaintiff's  damages  substantially  in  accordance  with  the  rules 
stated  in  the  foregoing  instruction.  Did  the  trial  court  err 
in  giving  such  instruction  ?  It  may,  perhaps,  be  subject  to 
criticism,  in  that  the  rule  laid  down  therein  for  the  measure 
of  plaintiff's  damages  would  seem  to  be  much  better  adapted 
to  an  action  for  the  breach  of  an  executory  contract  than  to 
an  action  such  as  the  one  at  bar,  to  recover  damages  for  the 
wrongful  negligence  of  the  defendant.  But  while  this  is  so, 
the  instruction  was  more  favorable  to  the  appellant,  we  think, 
than  it  was  entitled  to  upon  the  facts  of  this  case,  as  shown 
by  the  evidence.  It  seems  clear  to  us  that  the  instruction 
quoted  could  not,  and  did  not,  harm  the  appellant,  and,  there- 
fore, even  if  it  were  erroneous,  it  would  not  authorize  the 
reversal  of  the  judgment.  The  damages  were  not  excessive. 
The  evidence!  fully  sustains  the  allegations  of  the  complaint, 
the  general  verdict  of  the  jury,  and  their  special  findings  of 
fact. 

The  motion  for  a  new  trial  was  correctly  overruled. 
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We  have  found  no  error  in  the  record  of  this  eause^  which 
authorizes  or  requires  the  reversal  of  the  judgment. 
The  judgment  is  affirmed^  with  costs. 

NiBLACEy  J.^  dissents. 

Filed  Dec.  27, 1887 ;  petition  for  a  rehearing  dyerruled  May  16, 1888. 

Dissenting  Opinion. 

NiBLACK,  J. — I  feel  constrained  to  dissent  in  this  case 
upon  the  ground  that  the  instruction  set  out  in  the  opinion 
does  not,  as  I  believe,  state  the  law  correctly  as  to  the  meas- 
ure of  damages  in  a  case  of  the  class  to  which  this  belongs. 
The  action  is  based  upon  a  statute,  and  not  upon  a  contract. 
It  is  a  demand  for  special  damages  for  the  failure  of  the  ap- 
pellant to  perform  a  duty  imposed  by  law.  The  damages  in 
such  a  case  are  in  the  nature  of  an  unliquidated  penalty,  and 
are,  generally,  more  or  less  speculative  as  to  the  amount  which 
ought  to  be  assessed. 

The  elements  which  may  enter  into  the  question  of  dam- 
ages must  necessarily  depend  upon  the  facts  of  each  par- 
ticular case.  No  such  general  rules  can,  therefore,  be  pre- 
scribed for  the  measure  of  damages  as  are,  and  have  been,  in 
actions  for  a  breach  of  contract. 

The  telegram  which  the  appellant  failed  to  deliver  did  not 
either  offer  or  promise  to  employ  the  appellee  for  any  definite 
time.  The  telegram,  if  delivered,  might  have  proved  to  be 
of  great  value  to  the  appellee,  or  of  little  or  no  value,  de- 
pendent upon  events  thereafter  to  occur. 

The  instruction  in  question  was  given  upon  the  evident 
theory  that  if  the  telegram  had  been  delivered  it  would  have 
at  once  fixed,  and  certainly  continued,  contractual  relations 
between  the  appellee  and  the  Keyes  Manufacturing  Com- 
pany, of  a  definite  money  value  to  the  appellee,  and  that,  by 
its  failure  to  deliver  the  telegram,  the  appellant  had  become 
responsible  to  the  appellee  for  the  value  of  the  contractual 
relations  which  would  have  thus  resulted  to  him. 
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This  I  respectfully  submit  was  an  improper  construction 
of  the  legal  effect  which  a  delivery  of  the  telegram  would 
have  produced,  and  was  the  application  of  a  rule  for  the 
measurement  of  damages  known  only  in  cases  for  a  breach 
of  contract  to  an  action  sounding  in  tort. 

The  case  of  Western  Union  Tel.  Co,  v.  FentoUj  52  Ind.  1, 
a  case  brought  under  a  statute  similar  to  that  on  which  this 
action  is  based,  does  not,  as  I  read  it,  lend  any  support  to 
the  instruction  under  discussion.  The  only  question  there 
made  upon  the  damages,  arose  upon  the  evidence,  and  the 
only  ruling  upon  the  points  presented  was  that  the  damages 
were  neither  remote  nor  wholly  speculative.  Nothing  was 
there  decided,  or  even  intimated,  as  to  the  proper  measure 
of  damages  in  such  a  case. 

I  can  not,  therefore,  resist  the  impression  that  the  appel- 
lant has  good  cause  to  complain  of  the  instruction,  and  that, 
for.  that  reason,  the  judgment  ought  to  be  reversed. 

FUed  Dec.  27, 1887. 


No.  13,233. 

The  Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Railway  Company  v.  Wynant. 

Evidence. — Negligence. — Injury  hy  FrigUened  Hones. — Railroad  Oarsin  High- 
way.— In  an  action  against  a  railroad  company  to  recover  for  an  injury 
caused  by  the  plaintiff's  horses  taking  fright  at  cars  negligently  per- 
mitted to  encroach  and  stand  npon  a  highway,  where  it  was  crossM  by 
a  side-track,  the  testimony  of  other  persons,  who  had  travelled  upon  the 
highway  some  days  prior  to  the  accident,  that  their  horses  had  likewise 
taken  fright  at  the  cars,  is  not  competent,  and  its  admission  harmful 
error. 
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Same. — Simiiar  Oeeurrences. — Evidence  off  Sot  Competent. —'Evidence  of  eimi- 
lar  occurrencefi  on  other  occasions  is  not  admissible  to  raise  a  presump- 
tion that  the  accident  in  question  happened,  or  that  the  place  was  de-  . 
fective  and  dangerous,  or  that  the  situation  was  of  such  a  character  that 
the  accident  resulting  in  the  injury  for  which  damages  are  claimed,  might 
have  taken  place. 

8 AUK.-- Objects  CaletUaled  to  Fru/htcn  Horses, — It  b  not  a  subject  to  be  pleaded 
and  proved  whether  a  box-car,  or  other  particular  object,  is  naturally- 
calculated  to  frighten  horses,  but  this  is  to  be  determined  by  the  ex- 
perience, observation  and  intelligence  of  the  court  and  jury,  as  applied 
to  the  facts  of  the  case  before  them. 

Obstruction  op  Highway. —  ViolcUvon  ofStahUe. — Frighlened  Horses. — i>o»i- 
ages. — The  mere  fact  that  an  object  is  in  a  highway,  in  violation  of  a 
statute,  does  not  necessarily  make  the  owner  Ihible  for  damages  result- 
ing from  the  frightening  of  horses,  but  to  create  liability  there  must  be 
a  natural  causative  connection  between  the  violation  of  the  statute  and 
the  frightening  of  the  horses,  and  the  injury  must  be  proximately  within 
the  purpose  and  protection  of  the  statute. 

Same. —  JRailroad.  —  Intermeddlers.  —  Negligenee.  —  Instnietion. — A  railroad 
company  may  leave  its  cars  standing  upon  its  side-track  at  any  point 
except  in  a  highway ;  and  if  a  car  is  so  placed  that  it  does  not  obstruct 
the  highway,  and  is  afterwards  moved  into  the  highway  by  intermed- 
dlers, the  company  is  not  liable  for  an  injury  caused  thereby,  Unless  the 
car  is  negligently  permitted  by  it  to  remain  upon  the  highway  an  un- 
reasonable time,  and  it  is  error  to  refuse  to  so  instruct  the  jury. 

From  the  Madison  Circuit  Court. 

H.  H.  Poppleton,  S.  H,  Holding^  M.  8.  Robinson  and  J.  W. 
Lovettj  for  appellant. 

H.  D.  Thojnpson,  for  appellee. 

MiTCHELT^,  C.  J. — Action  by  Hai:riet  Wynant  against  the 
appellant  railway  company,  to  recover  damages  for  injuries 
alleged  to  have  been  suffered  by  the  plaintiff  from  the  over- 
turning of  her  carriage,  the  horses  having  taken  fright  at  a 
box-car  which,  it  is  charged,  the  company  unlawfully  and 
negligently  permitted  to  be  and  remain  partially  in  and  upon 
a  public  highway  over  which  the  plaintiff  was  travelling. 

The  case  was  considered  once  before  by  this  court,  and  re- 
versed because  the  evidence  did  not  sustain  the  verdict  of 
the  jury.   Cleveland,  etc,  R.  W.  Co,  v.  Wynant.,  lOOInd.  160. 
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A  second  trial  has  been  had,  with  the  result  that  judgment 
has  again  been  rendered  for  the  plaintiff.  The  case  is  before 
us  a  second  time  upon  the  same  pleadings,  and,  according  to 
the  insistence  of  appellant's  counsel,  upon  substantially  the 
same  evidence. 

Waiving  any  observations  concerning  the  suflBciency  of  the 
evidence,  or  whether  it  is  in  any  essential  respect  variant 
from  what  it  was  before,  it  is  enough  to  say  the  judgment 
must  be  reversed,  for  errors  hereinafter  pointed  out. 

To  sustain  her  case,  the  plaintiff  gave  evidence  tending  to 
show  that  certain  empty  and,  for  the  time  being,  unused 
freight  cars,  which  had  been  stored  on  a  short  railway  track, 
which  diverged  from  the  company^s  main  line  to  a  gravel 
pit,  had  been  permitted  to  encroach  from  five  to  eight  feet 
on  either  side  of  a  public  highway  over  which  the  above 
mentioned  track  lay,  leaving  a  space  of  from  fifteen  to  twenty- 
five  feet  in  width  of  the  travelled  way  between  the  projecting 
cars. 

There  was  evidence  tending  to  show  that  the  plaintiff  and 
her  husband  were  passing  over  the  highway  in  a  vehicle 
drawn  by  two  gentle  horses.  When  about  to  go  upon  the 
railway  track  between  the  cars,  without  having  previously 
shown  any  signs  of  fear,  the  horses  suddenly  took  fright  and 
became  unmanageable.  Whether  they  were  frightened  at  an 
empty  car  or  at  noise  which  proceeded  from  it,  is  immaterial 
to  the  questions  to  be  considered. 

There  was  some  evidence  tending  to  show  that  a  box-car 
had  encroached  upon  the  road  for  several  days  prior  to  the 
accident. 

The  railway  company  introduced  evidence  tending  to  show 
that  the  car  had  been  let  down  on  the  highway,  on  the  day  of 
the  accident,  by  the  unauthorized  interference  of  some  boys 
with  the  brakes.  The  car  was  an  ordinary  empty  box-car, 
such  as  is  in  common  use  on  all  railroads. 

At  the  trial,  the  plaintiff  produced  witnesses  who  testified 
that  they  had  passed  over  the  highway  in  question  several 
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days  prior  to  that  on  which  the  accident  happened,  and,  after 
describing  the  situation  of  the  cars  as  they  then  observed 
them,  and  the  manner  in  which  they  then  projected  into  the 
highway,  they  were  permitted  to  testify,  over  objection,  that 
their  horses  took  fright  or  "  shied  "  at  the  cars. 

Nothing  appeared  concerning  the  disposition  of  the  horses 
driven  by  the  several  witnesses  in  respect  to  whether  or  not 
they  were  ordinarily  gentle  and  well  disposed,  or  whether 
they  were  under  careful  guidance,  and  so  the  evidence  might 
well  have  been  excluded  on  that  account.  But,  if  these  ob- 
jections had  been  obviated,  we  can  discover  no  sound  prin- 
ciple which  justified  the  admission  of  the  evidence. 

The  principal  facts  in  dispute  under  the  issues  were,  whether 
or  not  the  railway  company  had  unlawfully  or  negligently 
placed,  or  unreasonably  permitted,  ite  empty  cars  to  remain 
upon  a  public  highway,  thereby  causing  the  horses  attached 
to  the  carriage  in  which  the  plaintiff  was  seated  to  take  fright 
and  run  away,  resulting  in  an  injury  for  which  she  was  in  no 
way  blamable. 

The  evidence  admitted  pertained  to  facts  altogether  aside 
from  those  in  dispute,  and  in  no  way  tended  to  raise  a  legal 
presumption  as  to  the  disputed  facts.  It  could  have  had  no 
other  effect  than  to  mislead  the  jury  and  distract  their  atten- 
tion from  the  real  issues  in  the  case.  There  is  no  fixed  rule 
governing  the  frightening  of  horses.  An  object  that  may 
render  one  unmanageable  from  fear,  another  may  pass  with- 
out notice.  It  does  not  follow,  because  one  or  more  may  have 
taken  fright  at  a  given  object  in  a  highway,  that  the  object 
was  necessarily  frightful  to  all  gentle  horses ;  nor  does  proof 
that  a  number  of  horses  took  fright  at  an  object  raise  a  legal 
presumption  that  another  horse,  on  a  different  occasion,  be- 
came frightened  at  the  same  object.  PioUet  v.  Simmers,  106 
Pa.  St.  95 ;  Denver,  etc.,  R.  W.  Go.  v.  Glasscott,  4  Col.  270 ; 
Xeicsom  v.  Georgia  Railroad,  62  Ga.  339 ;  Durbrow  v.  Me^ 
Donald,  5  Bosw.  130;    Wentworth  v.  Smith,  44  N.  H.  419. 

The  railway  company  was  not  bound  to  anticipate  and 
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make  preparation  to  meet  testimony  of  the  character  of  that 
in  question;  nor  would  it  have  been  heard  to  prove,  in  re- 
buttal, that  other  gentle  horses  had  passed  between  the  cars 
without  taking  fright,  or  that  the  horses  which  took  fright 
were  vicious  and  unsafe  under  ordinary  circumstances.  Bauer 
V.  aty  of  Indianapolis,  99  Ind.  56 ;  Kidder  v.  Inhabitants 
of  Dunstable,  11  Gray,  342;  Tempetance  Hall  Ass'n  v.  Giles, 
33  N.  J.  260. 

Thus,  in  the  case  first  above  cited,  it  was  held,  in  a  suit 
against  a  city  for  an  injury  received  in  consequence  of  an  ob- 
struction upon  a  sidewalk,  that  it  was  not  proper  to  admit 
evidence  to  show  that  others  had  passed  over  the  same  ob- 
struction without  injury. 

Where  it  becomes  necessary  to  affect  those  charged  with 
the  duty  of  keeping  highways,  bridges  or  other  structures  in 
a  safe  condition,  or  of  keeping  only  competent  persons  in 
their  service,  with  notice  of  defects  or  unfitness,  or  where 
the  question  is  as  to  the  safety  or  availability  of 'a  machine 
or  contrivance  designed  for  a  particular  purpose  or  for  prac- 
tical use,  evidence  is  admissible  to  show  how  the  thing  served 
when  put  to  the  use  for  which  it  was  designed,  in  the  one 
case,  or  that  occurrences  of  a  character  to  make  the  defect 
or  incompetency  notorious  had  taken  place,  iu  the  other. 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Ruby,  38  Ind.  294  (10  Am.  R. 
Ill);  Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  104  Ind.  264  (54 
Am.  R.  312);  Qty  of  Delphi  v.  Lowery,  74  Ind.  520  (39 
Am.  R.  98);  Gty  of  Fort  Wayne  v.  Coombs,  107  Ind.  75. 

The  present  case  does  not  come  within  the  rule  above 
stated.  None  of  the  occurrences  described  were  of  such  a 
character  as  to  convey  notice  to  the  railway  company,  or  to 
be  known  to  any  others  than  the  witnesses  themselves. 

Evidence  of  other  similar  occurrences,  on  other  occasions, 

is  not  admissible  for  the  purpose  of  raising  a  presumption 

that  the  particular  accident  in  question  happened,  or  that 

the'place  was  defective  and  dangerous,  or  that  the  situation 
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was  of  such  a  character  that  the  occurrence  resulting  in  the 
injury  complained  of  might  well  have  taken  place.  The 
facts  are  the  only  legitimate  evidence  of  the  injury  and  of 
the  manner  and  cause  of  the  occurrence.  Ramsey  v.  Rush- 
mlley  etc.y  G.  R.  Co,,  81  Ind.  394 ;  Collins  v.  Inhabitants  of 
Dorcfiester,  6  Cusb.  396;  Hubbard  v.  City  of  Concord ,  35' 
N.  H.  52;  Maguire  v.  Middlesex  R,  R.  Co,y  115  Mass.  239; 
Hawks  V.  Inhabitants  of  Charlemonty  110  Mass.  110;  Blair 
V.  Inhabitants  of  Pelham,  118  Mass.  420. 

The  case  is  parallel  in  principle  with  Hudson  v.  Chica^go, 
etc.,  R.  W,  Co.,  59  Iowa,  581.  In  that  case,  the  plaintiff" 
claimed  damages  for  injuries  to  his  horse,  resulting  from 
defective  planking,  at  a  railway  crossing.  The  judgment 
of  the  lower  court  was  reversed  because  a  witness  was  per- 
mitted to  testify  that,  some  time  prior  to  the  injury  com- 
plained of,  a  horse  driven  by  him  had  got  his  foot  between 
the  plank  and  rail  at  the  same  place  where  the  plaintiff^'s 
horse  was  injured. 

We  are  aware  of  the  fact  that  some  contrariety  exists  in 
the  decisions  upon  the  point  in  question.  In  our  opinion, 
the  rule  above  indicated  is  the  one  justified  by  the  decisions 
of  this  court,  and  altogether  the  safer  one  upon  principle. 
Patterson  Railway  Accident  Law,  420. 

There  is,  in  the  present  case,  no  open,  visible  connection 
between  the  evidentiary  facts,  or  independent  occurrences, 
out  of  which  it  is  assumed  certain  presupiptions  arise,  and 
the  facts  sought  to  be  established,  by  deduction  from  the  evi- 
dentiary facts  proved.  This  the  law  requires.  The  jury 
must  not  be  left  to  decide  the  principal  facts  by  making  re- 
mote inferences  from  facts  having  no  visible  connection  with 
those  in  dispute.     United  States  v.  Ross,  92  U.  S.  281. 

The  only  presumptions  of  fact  which  the  law  recognizes 
are  those  which  arise,  or  may  be  inferred,  immediately  from 
the  facts  proved.  Manning  v.  Insurance  Co.,  100  U.  S.  693; 
Douglass*v.  Mitchell,  35  Pa.  St.  440. 

It  must  have  been  assumed,  because  some  other  horses 
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frightened  at  the  car,  that  it  was  necessarily  an  object  calcu- 
lated to  frighten  gentle  horses,  and,  ^therefore,  that  those 
drawing  the  plaintiff's  carriage  became  frightened  at  it.  The 
conclusion  was  not  a  natural  deduction  from,  nor  had  it  any 
visible  or  probable  connection  with,  the  facts.  MeAleer  v. 
McMwrray,  68  Pa.  St.  126. 

It  might  be  proved  that  horses  of  ordinary  gentleness  took 
fright  at  a  newspaper,  or  other  like  object,  casually  left  in  a 
public  highway,  but  it  would  hardly  be  contended  that  proof 
might  be  heard  to  show  that  a  newspaper  was  an  object  nat- 
urally calculated  to  frighten  horses  of  ordinary  gentleness. 

It  is  well  settled,  that  one  who  negligently  or  without  right 
places  an  object,  naturally  calculated  to  frighten  horses  of 
ordinarily  gentleness,  within  the  limits  of  a  public  highway, 
or  who  wrongfully  suffers  such  an  object,  although  placed 
there  without  fault,  to  remain  an  unreasonable  length  of  time, 
may  become  liable  for  an  injury  occasioned  by  the  fright  of 
horses  thereat.  Tomn  of  Rushville  v.  Adams,  107  Ind.  475  ; 
TkLmer  v.  Buchanan,  82  Ind.  147  (42  Am.  R.  485) ;  Piolkt 
v.  Simmers,  supra. 

Such  an  object,  wrongfully  placed  or  unreasonably  kept  or 
maintained  in  a  public  highway,  may  become  a  nuisance,  for 
which  the  author  may  incur  liability  to  a  person  suffering 
special  injury  therefrom. 

As  to  what  objects  may  lawfully  be  placed  within  tlic 
limits  of  a  public  highway,  and  as  to  what  may  constitute  a 
reasonable  time  during  which  such  objects  may  be  kept  there, 
must  depend  upon  the  circumstances  of  each  particular  case. 
Horses  may  take  fright  at  wheelbarrows,  road-engines,  cov- 
ered wagons,  box-cars,  reaping-machines,  building  material, 
and  an  indefinite  number  of  other  things  which  are  not  nui- 
sances j)cr  «6,  when  found  within  the  limits  of  a  public  high- 
way; and  yet  all  these  may  become  nuisances  by  being  negli- 
gently permitted  to  obstruct  a  highway,  depending  upon  the 
circumstances  of  each  case.  Horses  of  ordinary  gentleness 
become  accustomed  to  such  objects,  when  the  objects  are  found 
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in  their  customary  places.  They  are  more  liable  to  become 
alarmed  when  they  encounter  such  an  object  in  an  unusual 
place  or  under  extraordinary  circumstances.  This  is  part  of 
the  common  knowledge  possessed  by  all  intelligent  persons 
of  mature  years. 

All  horses  are  disposed  to  scare  or  shy  at  objects  of  an  un- 
usual character  in  a  highway.  Roads  are  prepared  with 
reference  to  this  generally  known  disposition^  and  persons  who 
place  or  leave  objects  in  a  highway  are  likewise  charged  with 
notice  of  this  habit. 

These  are  things  which  every  adult  person  of  ordinary  ex- 
perience must  be  presumed  to  know.  It  is  not,  therefore^  a 
subject  to  be  pleaded  and  proved^  whether  a  box-car,  or  any 
other  particular  object,  is  naturally  calculated  to  frighten 
horses.  This  is  to  be  determined  by  the  experience,  obser- 
vation and  intelligence  of  the  court  and  jury  as  applied  to  all 
the  facts  of  the  particular  case  before  them.  Gilbert  v.  Flint, 
etc.,R.  W.  Co.y  51  Mich.  488;  Waba%h,  etc.,  R.  W.  Co.  v. 
Farver,  111  Ind.  195. 

The  mere  fact  that  an  object  is  in  the  highway,  in  violation 
of  a  statute,  does  not  necessarily  make  the  owner  liable  for 
damages  resulting  from  fright  which  the  object  may  have  oc- 
casioned to  horses.  There  must  have  been  some  natural, 
causative  connection  between  the  violation  of  the  statute  and 
the  frightening  of  the  horses.  The  object,  in  the  situation  in 
which  it  was  left,  must  have  had  a  necessary  or  natural  tend- 
ency to  that  end,  according  to  common  experience.  A  cow 
or  a  sheep  may  be  upon  a  public  highway  in  violation  of  a 
statute,  and  a  horse  of  ordinary  gentleness  may  take  fri^t 
at  such  an  animal.  The  frightening  of  horses  was  not,  how- 
ever, the  mischief  which  the  statute  requiring  certain  ani- 
mals to  be  restrained  from  running  at  large  was  intended  to 
prevent.  The  injury  must  in  each  case  be,  proximately,  sach 
as  was  within  the  purpose  and  protection  of  the  statute. 
Wabash,  etc,  R.  W.  Go.  v.  Locke,  112  Ind.  404.  It  was  error 
to  admit  the  evidence. 
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At  the  proper  time,  the  defendant  company  &sked  the  court 
to  instruct  the  jury  to  the  effect  that  the  i*ailway  company 
had  the  right  to  have  its  cars  standing  on  its  branch  road  at 
any  point  except  in  or  upon  the  highway,  and  that  if  the  car 
at  which  the  plaintiff^s  horses  took  fright  was  placed  by  it 
at  a  point  so  as  not  to  obstruct  the  highway,  and  was  after- 
wards moved  into  the  highway  by  persons  for  whom  the 
company  was  not  responsible,  the  company  would  not  be 
liable  to  the  plaintiff  for  the  injury  suffered  by  her,  unless  it 
negligently  permitted  the  car  to  remain  upon  the  highway  an 
unreasonable  length  of  time. 

This  was  undoubtedly  a  correct  statement  of  the  law,  and 
it  was  applicable  to  the  defence  which  the  defendant  sought 
to  maintain  by  its  evidence. 

It  is  the  right  of  a  party  applying  for  it,  to  have  his  theory 
of  the  case  clearly  and  distinctly  presented  to  the  jury,  when 
he  has  adduced  evidence  fairly  tending  to  support  it.  Ten- 
brooke  v.  Jahke,  77  Pa.  St.  392 ;  Pittsburgh,  etc.,  R.  W.  Go. 
V.  Krichbaum,  24  Ohio  St.  119;  Comstock  v.  Norton,  36 
Mich.  277;  Thornton  Juries  and  Instr.,  section  165. 

The  instructions  given  by  the  court,  although  correct  in 
the  abstract,  were  general.  The  defendant  had  a  rfght  to  an 
instruction  adapted  to  the  special  features  of  the  defence 
which  it  undertook  to  support  by  its  evidence.  Parkhill  v. 
Tovm  of  Brighton,  61  Iowa,  103 ;  Parmlee  v.  Adolph,  28 
Ohio  St.  10;  Marietta,  etc.,  R.  R.  Co.  v.  Picksley,  24  Ohio 
St.  654. 

For  the  foregoing  reasons  the  judgment  is  reversed,  with 
co6t«,  with  directions  to  the  court  to  sustain  the  appellant's 
motion  for  a  new  trial. 

FUed  Mb7  15, 188& 
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The  Second  National  Bank  of  Richmond  v.  Town- 
send^  Assignee. 

Voluntary  Assionmemt. — Judgment. — PromiMory  Note, — Merger, — Where 
a  creditor,  after  the  voluntary  assignment  of  his  debtor,  obtains  judg- 
ment upon  notes  held  by  him  at  the  time  of  the  assignment,  the  judg- 
ment merges  the  notes  as  a  cause  of  action,  and  changes  the  evidence  of 
the  debt,  but  the  incidental  right  to  share  in  the  trust  funds  in  the 
hands  of  the  assignee  is  not  merged,  and  the  creditor  may  subsequently 
file  and  prove  his  claim.     Bowen  v-.  Eichel,  91  Ind.  22,  distinguished. 

From  the  Wayne  Circuit  Court. 

J.  F.  Kibbey,  W.  A.  Biclde  and  J".  H.  Kibbey,  for  appellant. 
C.  H.  Burchenal  and  J,  L.  Rupe,  for  appellee. 

Elliott,  J. — Joseph  W.  Moore  assigned  all  of  his  prop- 
erty for  the  benefit  of  his  creditors.  The  assignment  was 
made  under  the  statute  regulating  voluntary  assignments, 
and  the  deed  was  duly  recorded.  At  the  time  the  deed  was 
executed  and  recorded,  the  appellant  held  two  notes  exe- 
cuted by  Moore,  and  subsequently  obtained  judgment  upon 
them.  After  judgment  was  recovered,  the  appellant  filed  a 
complaint  against  the  assignee  asking  an  allowance  of  the 
claim  evidenced  by  the  judgment,  and  on  the  trial  offered  in 
evidence  a  transcript  of  the  judgment,  but  it  was  excluded, 
as  were  the  notes  on  which  the  judgment  was  founded. 

The  appellee's  counsel,  in  a  very  able  and  ingenious  brief, 
defend  the  ruling  of  the  trial  court  upon  the  ground  that  the 
judgment  merged  the  debt  and  created  a  new  one  not  in 
existence  when  the  deed  of  assignment  was  executed  and 
recorded.  In  support  of  their  theory,  counsel  refer  to  the 
case  of  Bowen  v.  Eichely  91  Ind.  22  (46  Am.  R.  574),  and  the 
cases  there  collected.  That  case  decides,  that  a  defendant 
against  whom  an  action  is  pending  can  not  avail  himself  of  a 
discharge  in  a  bankruptcy,  unless  he  pleads  it  in  the  action 
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prosecuted  against  him.  The  decision  in  the  case  cited  is 
supported  by  the  decisions  of  the  Supreme  Court  of  the 
United  States,  and  is,  as  we  believe,  a  correct  declaration  of 
the  law.  Dimock  v.  Revere  Copper  Co.,  117  U,  S.  559,  and 
cases  cited. 

While  we  adhere  with  confidence  to  the  decision  in  Bowen 
V.  Eichely  supra,  we  can  not  apply  the  doctrine  it  asserts  to 
such  a  case  as  that  now  before  us.  In  that  case  the  question 
^as,  whethei:  a  defendant,  who  had  suffered  a  judgment  to 
be  rendered  against  him,  could  subsequently  avail  himself  of 
a  defence  that  he  might  successfully  have  made  to  a  pending 
action ;  while  here  the  question  is,  does  the  creditor,  by  tak- 
ing judgment  on  l^is  claim,  lose  the  right  to  participate  in 
the  benefit  of  a  fund  created  by  the  assignment  of  the  debtor? 
It  is  obvious  that  there  is  a  wide  and  plain  difference  be- 
tween the  two  cases.  Here,  the  question  is  not  between  the 
creditor  and  debtor,  nor  is  it  as  to  the  right  of  the  debtor 
to  defend  against  the  judgment,  for  the  only  question  here 
is  as  to  the  right  of  the  creditor  to  share  in  the  distribution 
of  the  trust  funds  in  the  hands  of  his  debtor's  assignee.  We 
have  no  doubt  that  the  judgment  merged  the  notes  as  a  cause 
of  action ;  this  is  decided  in  Gould  v.  Hayden,  63  Ind.  443, 
and  that  case  has  been  often  approved.  But  the  merger  of 
a  claim  as  a  cause  of  action  does  not  deprive  the  creditor 
of  his  right  to  resort  to  a  fund  held  by  a  trustee,  or  to  make 
available  a  security  held  for  the  debt.  Thus,  for  example,  a 
judgment  will  merge  the  mortgage  as  a  cause  of  action,  but 
will  not  destroy  the  lien^.  Muncie  Nat'l  Bank  v.  Brown,  112 
Ind.  474;  Curtis  v.  Goodingy  99  Ind.  45;  Pence  v.  Arm- 
strong, 95  Ind.  191 ;  Manns  v.  Broohnlle  NaVl  Bank,  73 
Ind.  243;  Evansville  Gas-Light  Co,  v.  Siate^  ex  reL,  73  Ind. 
219  (38  Am.  R.  129) ;  Teal  v.  Hinchman,  69  Ind.  379. 

Property  fraudulently  conveyed  may  be  subjected  to  the 
creditor's  claim  and  the  grantee  charged  as  a  trustee,  although 
the  original  debt  is  transformed  into  a  judgment  and  the 
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jadgment  is  rendered  after  the  conveyance.     Stout  v.  Stout, 
77  Ind.  537 ;  Bump  Fraudulent  Conveyances,  498. 

These  familiar  illustrations  prove  that,  while  a  judgment  so 
merges  the  claim  as  a  cause  of  action  that  a  second  action 
can  not  be  maintained  upon  it,  and  so  concludes  the  defend- 
ant that  he  can  not  interpose  a  defence  existing  against  the 
original  claim,  still,  the  judgment  does  not  so  change  the 
debt  as  to  deprive  the  creditor  of  the  collateral  rights  con- 
ferred upon  him  by  the  original  debt.  But  there  are  author- 
ities more  directly  in  point. 

In  Rawley  v.  Hooker ^  21  Ind.  144,  it  was  held  that  a  judg- 
ment did  not  so  merge  the  contract  as  to  prevent  a  reference 
to  it  for  the  purpose  of  determining  the  rights  of  the  parties 
under  it.  In  that  case  Worden,  J.,  said :  "  To  be  sure,  the 
notes  were  merged  in  the  judgment,  but  it  does  not  seem  to 
us  to  follow  necessarily  that  the  parties  could  not  go  behind 
it  in  order  to  determine  their  rights  in  relation  to  the  mode 
of  collection  i^  to  appraisement." 

The  question  here  presented  was  discussed  in  Donald  v. 
Kellj  111  Ind.  1,  and  it  was  said :  '^  It  has  long  been  the  law 
that,  wherever  justice  requires  it,  a  judgment  will  be  adjudged 
to  be  an  old  debt  in  a  new  form,  and  will  not  be  regarded  as 
creating  a  new  debt."  The  same  doctrine  was  declared  in 
Madison  Tp.  v.  Dunkle,  ante,  p.  262,  and  many  cases  were 
cited  in  its  support. 

Equity  always  refuses  to  permit  a  merger  where  it  will 
work  injustice.  In  this  instance,  this  equitable  principle 
should  be  applied.  The  act  of  the  creditor  in  reducing  his 
claim  to  judgment,  neither  prejudiced  the  rights  of  any  other 
creditor  nor  interfered  with  the  administration  of  the  trust. 
The  debt  remains ;  the  evidence  'is,  it  is  true,  changed  into  a 
new  and  higher  form,  but  the  appellant  is  still  a  creditor. 
We  can  not  conceive  any  solid  ground  upon  which  it  can  be 
held  that  a  creditor,  by  putting  his  claim  in  judgment,  loses 
his  right  to  share  in  the  trust  funds  created  by  thfe  debtor's 
assignment.     If  a  creditor  should  file  his  claim  one  day  and 
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take  judgment  the  next,  he  certainly  would  not  lose  his  right 
to  participate  io  the  distribution  of  the  trust  funds,  and  we 
can  not  perceive  any  just  reason  for  holding  that  the  fact  that 
the  claim  is  reduced  to  judgment  before  it  is  filed  with  the 
assignee,  deprives  him  of  that  right.  ' 

Equity  looks  through  form  to  substance,  and  the  substance 
to  wiiich  it  will  here  look  is,  that  the  appellant  was  a  cred- 
itor when  the  assignment  was  made,  and  continued  a  creditor, 
although  the  form  of  the  evidence  of  his  debt  was  changed. 
Even  if  we  should  accept  appellee's  theory  that  there  was  a 
technical  merger,  it  would  be  a  sacrifice  of  substance  to  form 
to  permit  that  merger  to  cut  ofi^  the  appellant's  right  to  re- 
sort to  the  trust  fund  created  for  the  benefit  of  creditors. 
But  we  do  not  accept  that  theory ;  on  the  contrary,  we  hold 
that,  although  the  notes  were  merged  as  a  cause  of  action , 
an  incidental  right,  such  as  the  right  to  share  in  the  trust  funds 
in  the  hands  of  the  assignee,  was  not  even  technically  merged 
in  the  judgment.  Incidental  rights  and  equities  of  that 
nature  were  not  litigated,  and  were  not  concluded  by  the 
judgment,  and  there  can,  therefore,  be  no  merger. 

Judgment  reversed. 

Filed  Maj  16, 1888. 


No.  13,286. 

Meadows  et.al.  v.  The  State,  ex  rel.  Alderson. 

Guardian's  Bond. — LiabUHy  (^  SureUes^—Sureiiea  in  a  guardian's  bond 
are  not  liable  beyond  the  amount  of  the  penalty  fixed  therein.  Sections 
1221,  2459  and  2527,  R.  S.  1881,  can  not  be  so  construed  as  to  extend 
their  liability. 

From  the  Monroe  Circuit  Court. 
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Meadows  et  al,  v.  The  State,  ex  rel,  Aldersoo. 

IF.  H,  East,  E.  Corr  and  M.  M,  Dunlap,  for  appellants. 
J,  W.  Bvskirk  and  H.  G,  Duncan,  for  appellee. 

NiBLACi,  J. — This  was  an  action  by  the  State,  upon  the 
relation  of  Eliza  A.  Alderson,  on  a  guardian's  bond,  in  which 
James  McBride  was  principal  and  Pleasant  W.  Meadows 
was  surety,  and  in  which  the  penalty  was  fixed  at  one  hun- 
dred dollars.  The  circuit  court  made  a  finding  in  favor  of 
the  State,  and  assessed  the  relatrix's  damages  at  the  sum  of 
two  hundred  and  four  dollars  and  fifty-five  cents.  Meadows 
moved  for  a  new  trial  upon  the  ground  that  the  damages  as 
against  him  were  excessive,  but  his  motion  was  overruled, 
and  judgment  was  rendered  against  him,  as  well  as  Mc- 
Bride, for  the  amount  of  the  damages  so  assessed  in  favor 
of  the  relatrix. 

The  only  question  made  in  this  court  is  upon  the  alleged 
excess  of  the  damages  as  against  Meadows,  the  contention 
being  that,  as  he  was  only  a  surety  in  the  bond  in  suit,  his 
liability  was  limited  to  the  amount  of  the  penalty  named  in 
that  instrument. 

In  support  of  the  proceedings  below,  it  is  claimed  that, 
under  section  1221,  R.  S.  1881,  a  guardian's  bond  ought  to 
be  construed  as  intending  to  embrace,  and  as  actually  embrac- 
ing, all  the  damages  which  may  accrue  by  reason  of  the  de- 
fault or  misconduct  of  the  guardian,  and  that,  under  section 
2459,  as  supplemented  by  section  2527,  of  the  same  revision 
of  the  statutes,  the  measure  of  damages  in  an  action  on  the 
bond  of  a  guardian  is  the  injury  which  the  ward  may  have 
sustained,  with  such  exemplary  damages  as  the  court  or  jury 
trying  the  cause  may  be  willing  to  give,  and  ten  per  centum 
on  the  whole  amount  which  may  be  assessed. 

As  applicable  to  the  principal  in  a  guardian's  bond,  the 
construction  contended  for  is  doubtless  the  true  construction ; 
but,  as  against  the  surety,  this  rule  as  to  the  measure  of  dam- 
ages is  subordinate  to  the  further  general  rule  that  a  surety 
in  a  statutory  bond  can  not  be  held  liable  for  a  sum  greater 
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than  the  penalty  fixed  in  the  bond.  A  surety  in  such  a  case 
is  entitled  to  stand  upon  the  letter  of  the  bond  as  to  the  ex- 
tent of  his  liability.  This  is  the  doctrine  of  the  text- writers 
on  the  subject  of  suretyship,  and  of  the  recent  and  well  con-r 
sidered  case  of  Graeter  v.  DeWolf,  112  Ind.  1.  See,  also, 
Brandt  Suretyship,  section  93;  Baylies  Sureties  and  Guar- 
antors, p.  171 ;  2  Sedgwick  Damages,  208,  and  note. 

There  have  been  cases  in  which,  owing  to  some  defence  of 
the  surety,  a  sum  in  addition  to  the  amount  of  the  penalty 
of  the  bond,  not  exceeding  the  legal  rate  of  interest,  was  as- 
sessed against  him  ;  but  such  cases  constitute  rare  exceptions 
to  the  general  rule  to  which  we  have  referred,  and  have  no 
practical  application  to  the  case  before  us.  Brandt  Surety- 
ship, mipra,  and  authorities  cited. 

The  circuit  court,  therefore,  erred  in  assessing  damagi^s 
against  Meadows  in  excess  of  the  sum  of  one  hundred  dol- 
lars, and,  in  consequence,  his  motion  for  a  new  trial  ought  to 
have  been  sustained. 

If  the  relatrix  shall,  within  sixty  days  herefrom,  enter  a 
remittitur  of  all  the  judgment  below,  as  against  Meadows,  in 
excess  of  the  sum  of  one  hundred  dollars,  such  remittitur  to 
take  effect  as  of  the  date  of  the  judgment,  then  the  judgment 
will  stand  .affirmed ;  otherwise  the  judgment  will  be  treated 
as  reversed.  In  either  event,  the  costs  of  this  appeal  will  be 
taxed  against  the  relatrix. 

Filed  May  15, 1888. 
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No.  14,032. 

Winemiller  et  al.  v.  Winemiller. 

DivoBCB. — Decree  for  Alimony.— Payment  in  InsUUments. — InUreH. — Where 
alimonj  is  allowed  in  a  gross  sum,  which  is  made  payable  in  instalments 
maturing  at  fixed  dates,  interest  on  the  instalments  is  not  recoverable, 
if  they  be  paid  when  due,  unless  it  is  so  provided  in  the  decree ;  and  the 
fact  that  the  judgment  defendant,  under  an  order  of  the  court,  gives 
bond  conditioned  for  the  payment  of  interest,  makes  no  difference.  If 
the  instalments  be  not  paid  at  maturity,  they  thereafter  bear  interest  at 
the  rate  of  six  per  cent,  as  provided  in  section  5199,  B.  S.  1881. 

From  the  Knox  Circuit  Court. 

« 

W.  A,  Cullopy  G,  W.  Shaw  and  /.  C.  Adams,  for  appel- 
lants. 

O.  G.  Reily,  for  appellee. 

• 

Mitchell,  C.  J. — On  the  9th  day  of  March,  1886,  Bachel 
Winemiller  obtained  a  decree  of  the  Knox  Circuit  Court  by 
which  the  marriage  relation  theretofore  existing  between  her- 
self and  Thomas  Winemiller  was  annulled.  By  the  terms  of 
the  decree,  she  was  awarded  the  gross  sum  of  |2,250  as  ali- 
mony. The  court  ordered  that  upon  the  defendant,  within 
thirty  days,  giving  a  bond  in  the  penal  sum  of  three  thousand 
dollars,  payable  to  the  plaintiff,  with  sufficient  surety,  condi- 
tioned for  the  payment  of  the  instalments  and  interest  thereon 
as  they  severally  became  due,  the  amount  awarded  for  ali- 
mony should  become  due  and  payable  as  follows :  Two  hun- 
dred and  fifty  dollars  at  the  expiration  of  ninety  days,  and 
the  residue  in  four  equal  instalments  of  five  hundred  dollars 
each,  payable,  respectively,  in  one,  two,  three  and  four  years 
from  the  10th  day  of  June,  1886. 

The  defendant  filed  a  bond  in  compliance  with  the  order 
of  the  court.  He  paid  the  first  two  instalments  when  they 
fell  due,  but  refused  to  pay  interest.  An  execution  was  issued, 
upon  the  assumption  that  the  full  amount  due  had  not  been 
paid.     This  suit  was  brought  to  restrain  the  officer  from  pro- 
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ceeding  to  enforce  payment  of  the  amount  claimed,     Judg- 
ment for  the  complainant. 

The  sole  question  involved,  is,  whether  or  not  the  deferred 
payments  draw  interest  from  the  date  of  the  order  or  decree 
of  the  court. 

Section  1047,  R.  S.  1881,  requires  that  the  decree  for  ali- 
mony to  the  wife  shall  be  for  a  sum  in  gross,  and  not  for  an- 
nual payments,  but  that  the  court,  in  its  discretion,  may  give 
a  reasonable  time  for  payment  by  instalments,  on  sufficient 
surety  being  given. 

In  pursuance  of  the  statute,  $2,250  was  fixed  in  the  decree 
under  consideration,  as  a  sum  in  gross,  for  alimony  to  the 
wife.  In  the  exercise  of  its  discretion  the  court  gave  time 
for  the  payment  of  the  amount  fixed,  upon  condition  that 
sufficient  security  by  bond  should  be  given.  The  efiect  of 
the  decree,  therefore,  was  to  make  the  sum  of  f  2,250  fall 
due  in  instalments  of  the  several  amounts,  and  at  the  re- 
spective dates,  mentioned.  At  each  given  date  a  specified 
sum  was  to  be  paid.  The  court,  undoubtedly,  within  its 
discretion,  could  have  provided  by  its  decree  that  the  several 
instalments  should  be  payable  with  interest.  But  it  made 
no  such  decree.  The  provision  that  certain  specific  sums 
should  be  paid  on  certain  given  dates,  rather  excludes  the 
idea  that  interest  was  to  be  paid  in  addition  to  the  sums 
mentioned.  In  the  absence  of  a  requirement  that  the  sev- 
eral instalments  should  be  paid  with  interest,  we  must  as- 
sume the  court  found  that  $2,250,  payable  at  the  time  and 
in  the  manner  fixed  in  the  decree,  was  such  a  sum  as  the 
circumstances  of  the  case  rendered  just  and  proper  to  be 
paid  as  alimony. 

A  decree  directing  that  a  sum  in  gross  be  paid  in  specified 
amounts,  and  upon  given  dates,  will  be  satisfied  by  paying 
the  several  amounts  upon  the  dates  fixed,  without  paying  in- 
terest, unless  the  payment  of  interest  is  required  by  the  de- 
cree. In  such  a  case,  the  several  amounts  specified  must  be 
regarded  as  falling  due  according  to  the  terms  of  the  decree. 
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and,  like  any  other  obligation  which  does  not  provide  for 
interest,  it  may  be  discharged  by  paying  the  amount  therein 
stipulated,  provided  payment  be  made  before  default. 

Section  5199,  R.  S.  1881,  which  declares,  in  effect,  that 
interest  on  judgments  for  money  shall  be  at  the  rate  of  six 
per  cent,  from  the  return  of  the  verdict  or  finding  of  the 
court,  if  there  be  no  contract,  is  not  controlling  when  ap- 
plied to  a  case  like  the  present,  in  which  specific  sums  of 
money  are  ordered  to  be  paid  upon  a  date,  or  dates,  fixed  by 
the  court. 

That  the  court  ordered  the  bond  to  be  conditional  for  the 
payment  of  the  several  instalments,  and  interest  thereon, 
does  not  make  the  instalments  draw  interest  before  they  be- 
come due.  The  obligation  of  the  bond  would  only  become 
operative  in  the  event  of  a  failure  to  pay  any  instalment  at 
maturity.  After  that,  each  instalment  past  due  would,  of 
course,  draw  interest,  under  section  5199,  from  the  date  it 
fell  due.     There  was  no  error. 

The  judgment  is  affirmed. 

Filed  May  16, 1888. 
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No.  14,188. 

Ard  et  al,  v.  The  State. 

Criminal  Law. — Affidavit  B^ore  Justice  of  the  Peace, —  Unknown  Penons,— 
Under  section  1755,  R.  S.  1881.— which  is  held  applicable  to  proceedings 
before  justices  of  the  peace — an  affidavit  charging  a  public  offence  will 
be  sufficient  if  the  defendant  is  described  therein  as  a  person  whose 
name  is  unknown  to  the  affiant. 

Same. — Insuffieieni  Warrant. — Appearance, —  Waiver  of  Defects, — A  warrant 
issued  by  a  justice  of  the  peace  commanding  the  arrest  of  a  named 
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person  **  and  five  other  persons,  whose  names  are  unknown,"  is  bad  as 
to  all  persons  arrested  thereander,  except  the  one  whose  name  is  given, 
if  timely  objection  be  taken ;  but  a  motion  to  quash  the  warrant  and 
discharge  the  defendants  fi-om  custody  will  be  unavailing  if  made  after 
such  parties  have  secured  a  continuance  and  entered  into  a  recognizance 
for  their  future  appearance. 

Same. —  Weight  cf  Evidence. — Swprem/t  Court, — A  finding  or  verdict,  if  sus- 
tained by  evidence  on  every  material  point,  will  not  be  disturbed  by  the 
Supreme  Court,  even  in  a  criminal  case,  on  the  mere  weight  of  the 
evidence. 

PROSECUTING  Attorney. — Doekei  Fees, — Where  a  prosecuting  attorney 
appears  and  prosecutes  a  defendant,  both  before  a  justice  of  the  peace 
and  in  the  circuit  court  on  appeal,  each  time  obtaining  a  judgment  of 
conviction,  he  is  entitled  to  a  fee  in  each  court,  as  provided  by  section 
6866,  R  S.  1881. 

From  the  Montgomery  Circuit  Court. 

(?,  W.  Friedley,  W.  B.  Herod  and  W.  W.  Thornton,  for 
appellants. 

L.  T.  Michener,  Attorney  General,  and  /.  H.  Gillette  for 
the  State. 

HowK,  J. — On  the  19th  day  of  May,  1887,  this  prosecu- 
tion was  commenced  upon  the  affidavit  of  one  John  Daven- 
port, then  filed  before  a  justice  of  the  peace  of  Montgomery 
county.  This  affidavit  charged  "  that,  at  and  in  the  county 
of  Montgomery,  and  State  of  Indiana,  on  the  1 9th  day  of 
May,  1887,  Oscar  Ard  and  five  other  persons,  whose  names 
are  to  affiant  unknown,  did  then  and  there  unlawfully  and 
wrongfully  obstruct  a  certain  highway,  running  north  and 
south  upon  and  over  the  section  line  dividing  sections  17 
and  18,  in  township  20  north,  of  range  4  west,  in  said  county, 
by  then  and  there  unlawfully  and  wrongfully  putting,  build- 
ing and  erecting  a  fence  and  fencer-posts  upon  and  across 
said  highway,  contrary  to  the  statute,"  etc.  Upon  the  filing 
of  such  affidavit,  the  justice  issued  his  warrant  to  the  mar- 
shal of  the  city  of  Crawfordsville,  commanding  him  to  ar- 
rest Oscar  Ard  and  the  five  unknown  persons  mentioned  in 
such  affidavit,  which  warrant  was  returned  to  the  justice  by 
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such  city  marshal^  with  his  endorsement  thereon  as  follows: 
'*I  have  arrested  the  within  named  Oscar  Ard,  and  five 
others  with  him,  believed  by  me  to  be  the  five  persons  in- 
tended, whose  names  were  unknown,  but  who  declare  their 
names  to  be  Richard  Briniger,  Marshall  Steele,  Hamilton 
Priest,  Andrew  J.  Mitchell  and  David  A.  Brown,  and  have 
their  bodies  now  in  court,  this  19th  day  of  May,  1887." 
Defendants  not  being  ready  for  trial,  by  agreement  of  the 
parties,  the  cause  was  continued  until  May  25th,  1887,  and 
each  of  the  persons  arrested,  and  named  in  the  marshal's  re- 
turn, entered  into  a  recognizance,  with  surety,  for  his  appear- 
ance before  such  justice  on  the  day  last  named.  On  that  day 
all  the  parties  appeared  before  the  justice,  and  upon  the  trial 
then  had,  defendants  were  each  found  guilty  of  the  offence 
charged,  and  the  justice  rendered  judgment  against  them  for 
the  fines  assessed  and  costs. 

From  the  judgment  of  the  justice,  defendants  appealed  to 
the  circuit  court  of 'the  county,  where  the  cause  was  tried  by 
the  court,  and  they  were  each  found  guilty  of  the  offence 
charged,  and  assessed  with  a  fine  in  the  sum  of  one  cent  ; 
and  over  their  motion  for  a  new  trial,  judgment  was  ren- 
dered accordingly. 

In  this  court,  defendants  have  assigned  a  number  of  er- 
rors, and  these  we  will  consider  in  the  same  order  in  which 
their  counsel  have  presented  and  discussed  them  in  their  ex- 
haustive brief  of  this  cause. 

Counsel  say :  "  The  first  question  we  present  for  the  con- 
sideration of  the  court  is  the  sufficiency  of  the  warrant 
under  which  the  defendants  were  arrested,  and  the  sufficiency 
of  the  affidavit  under  which  they  were  arraigned  and  tried. 
The  defendants  severally  moved,  before  the  justice  of  the 
peace  trying  the  cause,  to  quash  the  warrant  and  to  quash 
the  affidavit;  and  those  motions  were  severally  renewed  in 
the  circuit  court,  overruled  and  exceptions  taken."  Each 
of  these  motions  was  in  writing,  and  neither  of  them  was 
filed  when  defendants  were  first  brought  before  the  justice. 
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When  they  were  first  arrested  and  appeared  before  the  jus- 
tice, the  first  thing  they  did,  as  we  have  seen,  was  to  apply 
for  a  continuance,  and,  that  having  been  granted,  to  enter 
into  recognizance,  with  surety,  for  their  appearance  before  the 
justice  on  the  day  to  which,  by  their  agreement  and  on  their 
application,  the  cause  had  been  continued.  On  that  day 
they  appeared,  and  objected  then,  for  the  first  time,  to  the 
^sufficiency  of  the  warrant  issued  by  the  justice,  under  which 
they  were  arrested,  ahd  to  the  sufficiency  of  the  affidavit 
charging  the  offiince,  upon  which  affidavit  the  justice  issued 
such  warrant. 

It  is  to  be  noted  that  defendant  Oscar  Ard  did  not  join 
in  the  objections  to  the  sufficiency  of  the  warrant.  But  the 
other  defendants,  appearing  and  pleading  in  the  same  names 
which,  on  their  arrest  by  the  marshal,  they  declared  to  be 
their  names,  moved  the  justice  in  writing  (1)  "that  the  war- 
rant issued  in  this  case,  as  to  them,  be  quashed  and  set  aside, 
and  that  they  be  released  from  custody ;  ^^  and  (2)  "  that  they 
be  released  from  custody  and  be  discharged  from  arrest." 
At  the  same  time,  and  before  the  justice,  all  "  the  defendants, 
«ach  for  himself,  separately  and  severally  move  the  court  to 
quash  the  affidavit  filed  herein  against  them."  These  mo- 
tions having  been  overruled,  the  record  proceeds  as  follows : 
*^The  defendants  being  duly  arraigned,  the  defendant  Oscar 
Ard,  for  plea  to  the  affidavit,  says  he  is  not  guilty  as  charged, 
and  the  other  defendants  (naming  them)  refuse  to  plead 
thereto ;  whereupon  the  court  enters  a  plea  of  '  not  guilty ' 
for  said  defendants  so  refusing  to  plead."  Upon  the  trial 
of  the  cause  before  the  justice,  defendants  were  found  guilty 
of  the  offence  charged,  and  were  each  fined  in  the  sum  of 
one  dollar,  and  the  justice  rendered  judgment  accordingly 
for  such  fines  and  the  costs  of  prosecution.  From  this  judg- 
ment defendants  appealed  to  the  circuit  court  of  Montgomery 
•county,  and  each  of  them  gave  bond,  with  surety  to  the  ap- 
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proval  of  the  justice,  tor  his  appearance  before  such  circuit 
court  on  the  first  day  of  the  next  ensuing  term  thereof. 

Defendants  appeared  in  the  circuit  court  and  there  renewed 
their  written  motions,  theretofore  filed  before  the  justice  of 
the  peace,  to  quash  the  warrant  issued  by  such  justice,  and 
for  the  discharge  of  the  defendants,  except  Oscar  Ard,  from 
arrest  and  custody,  and  to  quash  the  affidavit  filed  before  the 
justice. 

These  motions  were  overruled  by  the  court  below,  and  these 
rulings  are  complained  of  here  as  errors.  It  may  be  con- 
ceded that  the  warrant  issued  by  the  justice  did  not  authorize 
the  city  marshal  to  arrest  or  hold  in  custody  any  of  the  de- 
fendants, except  Oscar  Ard,  and  that  if  the  defendants,  other 
than  Ard,  upon  being  brought  before  the  justice  on  the  day 
of  their  arrest,  had  then  moved  for  their  release  from  custodv 
and  their  discharge  from  arrest,  under  such  warrant,  and  had 
renewed  their  motion  thus  made  upon  their  appeal  to  the  cir- 
cuit court,  it  would  have  been  error  to  have  overruled  such 
motion.  But  it  does  not  follow,  by  any  means,  from  this  con- 
cession, that  the  court  below  committed  any  available  error 
in  overruling  defendants'  motions,  made  at  the  time  they  were 
shown  to  have  been  made,  to  quash  either  the  affidavit  or 
warrant,  or  to  discharge  or  release  any  of  the  defendants  from 
arrest  or  custody.  We  are  of  opinion,  indeed,  that  there  was 
no  such  error  in  either  of  the  rulings  now  under  consider- 
ation as  would  authorize  or  require  the  reversal  of  the  judg- 
ment below. 

The  affidavit  charged  the  public  offence  which  is  defined 
in  section  1964,  R.  8.  1881,  substantially  in  the  language  of 
the  statute,  and  was,  therefore,  sufficient.  Howard  v.  Statef 
87  Ind.  68 ;  StaU  v.  Miller,  98  Ind.  70;  Trout  v.  S^te,  111 
Ind.  499. 

The  justice  of  the  peace  before  whom  such  affidavit  was 
filed  had*  jurisdiction  of  the  subject-matter  of  the  offence 
charged.  Section  1637,  R.  S.  1881.  The  fact  that  some  of 
the  persons  charged  with  the  commission  of  the  offence  were 
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described  as  "  five  other  persons,  whose  names  are  to  affiant 
unknown,"  did  not  vitiate  such  affidavit.  In  section  1755, 
R.  S.  1881,  it  is  provided  as  follows  :  "  The  indictment  or 
information  is  sufficient,  if  it  can  be  understood  therefrom — 
*  *  *  Second.  That  the  defendant  is  named  or  described  in 
an  indictment  as  a  person  whose  name  is  unknown  to  the 
grand  jurors,  or  in  an  information  to  the  prosecuting  at- 
torney.'' 

Defendants'  counsel  insist  that  this  provision  of  our  crim- 
inal code  does  not  apply  to  an  affidavit  filed  before  a  justice 
of  the  peace  charging  a  public  offence,  because  it  refers  only, 
in  express  terms,  to  an  indictment  or  information.  We  do 
not  think,  however,  that  the  rule  of  crin^inal  pleading  here 
declared  should  be  so  rigidly  and  literally  construed  and  con- 
fined in  its  meaning.  As  a  general  rule,  pleadings  before  a 
justice  of  the  peace,  whether  criminal  or  civil,  should  be 
more  libei'ally  construed  than  if  they  originated  in  the  higher 
courts.  We  think,  therefore,  that  the  rule  of  criminal  plead- 
ing above  quoted  should  be  held  applicable  to  an  affidavit 
charging  a  public  offence,  filed  before  a  justice  of  the  peace, 
and  that  such  an  affidavit  should  be  held  to  be  sufficient  if  it 
can  be  understood  therefrom  that  the  defendant  is  named  or 
described  in  such  affidavit  as  a  person  whose  name  is  un- 
known to  the  affiant. 

As  the  justice  had  jurisdiction  of  the  offence  charged  in 
the  affidavit,  it  was  competent  for  Oscar  Ard  and  the  five 
other  persons  referred  to  therein  to  give  the  justice  full  and 
complete  jurisdiction  of  their  persons.  That  is  precisely 
what  they  did  when,  having  been  taken  before  the  justice, 
they  applied  for  and  agreed  to  a  continuance  of  the  cause, 
and  entered  into  a  recognizance,  with  surety,  for  their  appear- 
ance before  the  justice  on  a  day  named  in  the  future.  There- 
after they  were  held,  not  by  virtue  of  the  warrant,  but  by 
force  of  their  recognizance.  The  warrant  had  accomplished 
its  purpose,  had  spent  its  force,  and  was  functus  officio,  and 
it  became  and  was  of  very  little  moment  whether  the  war- 
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rant  was  quashed  or  not.  Defendants  were  held  by,  and  were 
answerable  to,  their  recognizance  in  a  prosecution,  whereof 
the  justice  had  undoubted  jurisdiction  of  the  subject-matter, 
and  wherein,  by  their  own  action,  they  had  given  such  justice 
full  and  complete  jurisdiction  of  their  persons.  By  their  ap- 
plication for  a  continuance,  and  their  entering  into  recog- 
nizance for  their  subsequent  appearance,  defendants  appeared 
fully  to  this  prosecution,  and  a  full  appearance  is  a  waiver 
of  all  defects  in  process,  or  the  service  thereof.  Free  v. 
Haworth,  19  Ind.  404 ;  Albertaon  v.  Williams,  23  Ind.  612; 
Bich  V.  Starbucky  45  Ind.  310. 

Our  conclusion  is,  therefore,  that  the  court  below  did  not 
err  in  overruling  defendants'  motions  to  quash  the  affidavit 
or  the  warrant  issued  thereon,  or  for  their  discharge  from  ar- 
rest and  release  from  custody. 

Defendants'  counsel  next  contend  that  the  finding  of  the 
trial  court  was  not  sustained  by  sufficient  evidence.  We  can 
not  disturb  the  finding  of  the  court  on  the  evidence.  What- 
ever else  may  be  said  of  the  case,  it  can  not  be  questioned  or 
controverted  that  there  is  evidence  in  the  record  which  fully 
sustains  the  finding  of  the  court  on  every  material  point.  In 
such  a  case,  as  we  have  often  decided,  the  finding  of  the  court 
or  the  verdict  of  a  jury  will  not  be  disturbed  here,  even  in  a 
criminal  cause,  upon  what  might  seem  to  be  the  weight  of 
the  evidence.  Hudson  v.  Staiey  107  Ind.  372 ;  Garrett  v. 
State,  109  Ind.  527  ;  RUter  v.  State,  111  Ind.  324.  We  can 
see  no  sufficient  reason  for  departing  from  this  rule  of  de- 
cision and  attempting  to  weigh  the  evidence,  and  thus  reach 
a  different  conclusion  from  the  trial  court  in  the  case  under 
consideration. 

Defendants'  counsel  next  complain  of  alleged  errors  of  the 
court  in  the  exclusion  of  offered  evidence ;  but,  in  each  in- 
stance, the  alleged  error,  if  such  it  were,  was  rendered  harm- 
less by  the  fact,  appearing  in  the  record,  that  defendants  were 
elsewhere  permitted  to  introduce  on  the  trial  substantially 
the  same  evidence,  and  that  it  was  uncontradicted.   We  need 
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not,  therefore,  extend  this  opinion  in  the  consideration  of 
these  alleged  errors. 

A  careful  examination  of  the  record,  and  of  the  evidence 
appearing  therein,  and  the  rulings  of  the  court  in  relation 
thereto,  has  led  us  to  the  conclusion  that  no  error  was  com- 
mitted in  overruling  the  motion  for  a  new  trial. 

Defendants^  motion  to  retax  the  costs  in  this  case  was  over- 
ruled by  the  court,  and  this  ruling  is  assigned  here  as  error. 
Complaint  is  first  made  by  defendants'  counsel,  of  the  docket 
fees  taxed  by  the  clerk  below  in  favor  of  the  prosecuting  at- 
torney. In  section  5866,  R.  S.  1881,  in  force  since  August 
24th,  1875,  it  is  provided  as  follows :  "  The 'prosecuting  at- 
torney's fees  shall  be  as  follows :  For  *  *  *  *  docket  fee 
before  a  justice  of  the  peace,  on  a  plea  of  guilty,  or  on  con- 
viction, five  dollars ;  *  *  *  *  docket  fee  on  plea  of  not 
guilty,  in  misdemeanors,  seven  dollars.'' 

In  this  case  the  prosecuting  attorney,  before  the  justice  of 
the  peace,  obtained  the  conviction  of  each  of  the  defendants, 
and  a  docket  fee  of  five  dollars  was  taxed  in  his  favor  as  to 
each  defendant  before  the  justice ;  and  on  appeal,  on  pleas 
of  not  guilty,  a  docket  fee  of  seven  dollars  as  to  each  de- 
fendant was  taxed  in  his  favor  in  the  circuit  court.  De- 
fendants' counsel  object  to  the  taxation  of  what  they  call 
double  fees  in  favor  of  the  prosecuting  attorney  in  this 
case,  that  is,  one  fee  for  his  services  before  the  justice,  and 
another  fee  for  his  services  in  the  circuit  court.  It  is  not 
claimed  that  the  prosecuting  attorney  did  not  appear  and 
prosecute  defendants,  both  before  the  justice  and  in  the  cir- 
cuit court ;  nor  is  it  claimed  that  the  fees  taxed  in  his  favor, 
either  before  the  justice  or  in  the  court  below,  were  in  excess 
of  what  the  statute  expressly  declares  he  shall  be  entitled  to 
for  his  services  in  such  cases.  But  it  is  claimed  with  much 
earnestness,  that  the  efiect  of  the  appeal  from  the  justice  to 
the  circuit  court  was  to  vacate  the  justice's  judgment  and  all 
its  incidents,  and  that,  inasmuch  as  the  fees  and  costs  taxed 
by  and  before  the  justice  were  merely  incidents  of  his  judg- 
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ment,  they  were  vacated  or  aoDulled  by  force  of  the  appeal. 
This  position  is  untenable,  and  can  not  be  sustained.  The 
fees  and  costs  legally  taxed  by  and  before  the  justice  in  such 
a  case  as  the  one  now  before  us,  are  fixed  charges  in  favor  of 
the  officers  rendering  the  services,  and  are  not  affected  in  any 
manner  by  an  appeal  from  the  justice's  judgment  to  the  cir- 
cuit court,  unless  the  trial  of  the  cause  there  had  results  in  a 
verdict  for  defendants  or  in  their  discharge. 

Some  other  small  items  of  costs  are  complained  of,  but, 
without  considering  these  in  detail,  we  may  say  generally 
that  the  taxation  of  the  costs  herein  has  seemed  to  us  to  be 
authorized  by  the  statute,  and  substantially  correct.  No  such 
error  was  committed  by  the  trial  court  in  this  cause,  either 
as  to  the  merits  or  upon  the  question  of  the  taxation  of  fees 
and  costs,  as  would  authorize  or  justify  a  reversal  of  the  judg- 
ment. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  27, 1888 ;  petition  for  a  rehearing  overmled  May  17, 1888. 


No.  13,269. 

Miller  v.  Hudson. 

RlPLEViN.— iVoperey  Seized  Upon  Execution,— RighU  of  BepUmn  Rn/l— The 
statute  authorizes  the  issuing  of  an  execution  against  a  replevin  hail, 
but  it  is  the  duty  of  the  officer  to  first  exhaust  the  property  of  the  prin- 
cipal debtor ;  and  while  the  bail  may  compel  the  performance  of  that 
duty,  he  can  not  maintain  an  action  of  replevin  against  the  officer  to 
recover  possession  of  property  levied  upon. 

From  the  Greene  Circuit  Court. 
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J,  D.  Alexander  and  H.  W.  Letsinger,  for  appellant. 
A.  O.  Ckimn8y  E,  H.  C  Cavina  and  W,  L.  Cavins,  for  ap- 
pellee. 

Elliott,  J. — This  is  an  action  of  replevin  prosecuted  by 
the  appellant  against  a  constable  who  had  seized  his  property 
upon  an  execution  duly  issued  on  a  judgment  on  which  he 
was  replevin  bail.  The  action  can  not  be  maintained.  It  is 
the  doctrine  of  the  common  law,  that  a  party  against  whom 
an  execution  is  issued  can  not  maintain  replevin  against  the 
officer  who  levies  upon  his  property.  This  rule  is  declared 
by  our  statute,  but  is  so  modified  as  to  permit  the  action  to 
be  maintained  against  the  officer  when  the  property  seized  is 
exempt  from  execution.  B.  S.  1881,  sections  1266,  1267, 
1547. 

It  has  often  been  decided  that  an  execution  defendant  can 
not  maintain  replevin,  except  where  he  shows  that  the  prop- 
erty is  not  subject  to  seizure  on  execution.  Hartlep  v.  Cbfe, 
101  Ind.  468  ;  McCoy  v.  Reck,  50  Ind.  283;  Dowelly.  Rich- 
ardson, 10  Ind.  573. 

The  statute  expressly  provides  that  the  complaint  shall 
show  that  the  property  was  not  seized  upon  an  execution ;  or 
if  it  fails  to  show  this,  it  must  show  that  the  property  was 
exempt.  In  the  face  of  this  positive  statute  it  is  difficult  to 
conceive  any  plausible  theory,  much  less  a  sound  one,  upon 
which  a  party  against  whom  an  execution  is  issued  can  main- 
tain replevin  without  showing  that  the  property  was  not  sub- 
ject to  execution. 

The  execution  was  ^  properly  issued  against  the  replevin 
bail.  The  statute  provides  that  every  recognizance  of  bail 
shall  have  the  effect  of  a  judgment  confessed,  and  that  at  the 
expiration  of  the  stay  a  joint  execution  shall  issue.  R.  S. 
1881,  sections  697,  698. 

Those  provisions  fully  authorized  the  issue  of  the  execu- 
tion, and  justified  the  officer  in  levying  it  upon  the  property 
of  the  execution  defendants,  and  in  that  position  the  replevin 
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bail  stands.  As  the  law  authorizes  the  execution^  the  prop- 
erty  can  not  be  taken  from  the  possession  of  the*  officer  by  a 
writ  of  replevin,  although  he  may  not  have  done  his  duty  in 
levying  it. 

It  is  undoubtedly  the  duty  of  the  officer  to  first  exhaust 
the  property  of  the  principal  debtor  subject  to  execution^  and 
this  he  can  be  compelled  to  do ;  but  replevin  is  not  the  ap- 
propriate remedy.  Elaon  v.  0' Dowdy  40  Ind.  300 ;  Johnson 
v.  Harris,  69  Ind.  305. 

In  the  cases  cited,  it  was  held  that  the  replevin  bail  was 
entitled  to  an  injunction,  and  this^  of  course^  implies  that  he 
can  not  maintain  replevin,  for  it  is  a  settled  principle  that 
where  replevin  will  lie,  a  suit  for  injunction  can  not  be  main- 
tained. 

A  replevin  bail  occupies  the  position  of  surety ;  but  he  is, 
nevertheless,  an  execution  defendant  upon  the  judgment  he 
confesses  when  he  enters  of  record  his  undertaking  as  baiL 
When  the  execution  issues,  he  becomes  an  execution  defend* 
ant  as  much  as  his  principal,  although  he  is  entitled  to  the 
rights  of  a  surety.  He  is  a  party  to  the  execution,  for  it 
issues  against  his  property  as  well  as  against  that  of  his  prin- 
cipal, and  he  can  not  maintain  replevin,  although  he  may 
have  his  rights  protected  and  preserved  by  other  remedies. 

Judgment  affirmed. 

FUed  May  16, 1888. 
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No.  18,243. 

Andbbson  et  al.  t7.  Scholey. 

Neqlioence. — Carrier  and  Pcjaaenger, — Injury  from  Overtwmed  Coach, — Own- 
plaini  for  Damages. — A  complaint  alleging  the  existence  of  the  relation 
of  passenger  and  carrier  between  the  plaintiff  and  defendant,  and  that 
the  former  was  injured  by  the  overturning  of  the  latter's  stage-coach, 
states  a  prima  facie  case  against  the  carrier,  without  alleging  the  pre- 
cise manner  in  which  the  particular  acts  of  negligence  charged  resulted 
in  the  accident  and  injury. 

Same. — Efficient  Driver, — Duty  of  Carrier  to  Provide, — It  is  not  a  defence  to 
an  action  for  damages  that  the  driver,  the  night  being  dark,  suffered 
the  suggestions  of  the  passenger  to  lead  him  off  the  roadway,  as  it  was 
the  duty  of  the  carrier  to  supply  the  coach  with  a  driver  who  himself 
knew  the  way. 

Same. — Accord  and  Satisfaction, — Instruction  to  Jury, — Accord  and  satisfac- 
tion being  pleaded,  an  instruction  to  the  jury  that  if  the  plaintiff  had 
agreed  to  accept  payment  of  his  doctor's  bill,  and  the  right  to  ride  in 
the  defendant's  coaches  for  a  time  fixed  free  of  charge,  in  full  satisfac- 
tion of  his  claim  for  damages,  he  would  not  be  entitled  to  recover,  pro- 
vided the  agreement  had  been  executed,  is  correct. 

Same.— Fai/ttre  to  Provide  Lights. — Assumption  of  Bisk, — The  fact  that  the 
carrier  habitaally  used  coaches  to  which  no  lights  were  attached,  and 
that  the  plaintiff  had  knowledge  of  the  custom,  when  he  became  a  pas- 
senger, does  not  relieve  the  carrier  of  liability,  unless  the  failure  to 
provide  lights  was  such  a  glaring  deficiency  as  to  make  it  apparent  to 
prudent  persons  that  the  journey  without  them  could  not  be  taken  with 
safety. 

From  the  Dearborn  Circuit  Court.  . 

N.  S,  Grivan  and  8,  H.  Stewart,  for  appellants. 

•7".  B.  ColeSy  (?.  M.  Roberts  and  0.  W.  Stapp,  for  appellee. 

Mitchell,  C.  J. — This  was  an  action  by  William  Scholey 
against  Mason  W.  Anderson  and  Timothy  McHenry  to  re- 
cover damages  for  an  injury  sustained  by  the  overturning  of 
a  stage-coach  in  which  the  plaintiff  was  being  carried  as  a 
passenger,  and  of  which  Anderson  and  McHenry,  who  were 
partners,  were  the  proprietors. 

The  complaint  charges  that  the  defendants  undertook  to 
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carry  the  plaintiff  from  the  city  of  Aurora  to  Rising  Sun  on 
the  evening  of  the  15th  day  of  January,  1885,  and  that  by 
reason  of  the  negligence  of  the  defendants  in  failing  to  pro- 
vide lights,  the  night  being  dark,  so  as  to  enable  the  driver 
to  see  and  keep  in  the  road,  and  by  providing  unreliable 
horses,  and  a  negligent  and  inefficient  driver,  the  vehicle  was 
upset,  whereby  the  plaintiff  was  severely  injured. 

The  defendants  answered  the  general  issue,  and  specially, 
by  way  of  accord  and  satisfaction,  that,  before  the  bringing 
of  the  suit,  by  agreement  between  the  plaintiff  and  defend- 
ants, the  latter  had  paid  the  charges  of  the  physicians  for  their 
services  in  waiting  upon  the  plaintiff  after  he  had  received 
the  injuries  complained  of,  and  had,  also,  permitted  him  to 
ride  in  their  co|iches  from  Eising  Sun  to  Aurora  and  return 
free  of  charge,  which  payment  of  the  physicians'  bill  and 
riding  free  of  charge  had  been  accepted  by  the  plaintiff  in 
full  satisfaction  of  all  liability  of  the  defendants  on  account 
of  the  injuries  complained  of. 

Without  demurring  to  the  special  answer,  the  plaintiff  re- 
plied in  denial,  and,  upon  trial  by  a  jury,  the  latter  had  a 
verdict  in  his  favor.  From  the  judgment  which  followed 
this  appeal  is  prosecuted. 

On  behalf  of  the  appellants,  it  is  first  contended  that  there 
is  no  connection  shown  between  the  particular  acts  of  negli- 
gence charged  and  the  injury  complained  of,  and  hence  that 
the  court  erred  in  overruling  the  demurrer  to  the  complaint. 
The  point  is  not  well  made. 

The  gravamen  of  the  complaint  is,  that,  while  the  relation 
of  passenger  and  carrier  existed  between  the  plaintiff  and  the 
defendants,  the  former  was  injured  by  the  negligent  over- 
turning of  the  vehicle  in  which  he  was  being  carried.  The 
relation  of  carrier  and  passenger  having  been  established,  the 
fact  that  the  passenger  sustained  an  injury  by  the  overturning 
of  the  carriage  made  a  prima  facie  case  of  negligence  against 
the  carrier. 

The  carrier  then  assumed  the  burden  of  showing  that  he 
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used  all  reasonable  and  practicable  precaution  in  providing  a 
sufficient  conveyance,  together  with  safe  horses,  and  other 
suitable  and  proper  appliances  for  the  journey,  and  that  the 
driver  was  qualified  for  the  position,  and  that  he  acted  with 
reasonable  skill  and  caution  ;  in  short,  it  became  the  duty  of 
the  carrier  to  rebut  the  presumption  of  negligence  which 
arose  from  the  happening  of  the  accident,  by  showing  that 
the  injury  was  not  occasioned  by  any  want  of  skill  or  pru- 
dence on  the  part  of  the  driver,  or  by  any  neglect  or  want 
of  practicable  care  or  foresight  on  the  part  of  the  carrier. 
Cleveland,  etc.,  JR.  R.  Go.  v.  Newell,  104  Ind.  264  (54  Am. 
R.  312),  and  cases  cited;  Woolery  v.  Louisville,  etc.,  R.  W. 
Co.,  107  Ind.  381 ;  Louisville^  etc.,  R.  W.  Co.  v.  Pedigo,  108 
Ind.  481 ;  Stokes  v.  Saltonsiall,  13  Pet.  181, 

The  omission  to  state  just  how  the  defendants'  failure  to 
supply  the  carriage  with  lights  on  a  dark  night,  or  to  furnish 
safe  and  tractable  horses  and  a  careful  and  efficient  driver, 
resulted  in  the  overturning  of  the  carriage,  did  not  make  the 
complaint  bad.  They  were  causes  adequate  to  have  produced 
the  injurious  result.  It  was  the  duty  of  the  defendants  to 
explain  the  causes  of  the  accident,  so  far,  at  least,  as  to  show 
that  it  was  not  attributable  to  any  omission  on  their  part,  or 
on  the  part  of  the  driver,  who  was  their  agent. 

Concerning  the  contention  that  the  evidence  does  not  sus- 
tain the  verdict,  it  is  enough  to  say,  if  the  jury  believed  the 
plaintiff's  testimony  in  relation  to  the  occurrence,  there  can 
be  no  doubt  but  that  the  verdict  is  abundantly  sustained.  It 
is  true  the  driver  testified  that  he  was  in  the  road,  pursuing 
the  right  track,  and  that  he  pulled  to  the  left,  thereby  up- 
setting the  conveyance  over  the  bank,  because  the  plaintiff 
told  him  repeatedly  he  was  too  far  to  the  right.  The  plaintiff 
denies  this.  However  the  fact  may  be,  it  was  the  duty  of 
the  defendants  to  supply  the  coach  with  a  driver  who  knew 
the  way  for  himself,  and  who  would  not  be  controlled  by  the 
suggestion  of  a  passenger  on  the  inside,  while  he  occupied  the 
seat  charged  with  the  duties  and  responsibility  of  driver. 
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So,  in  respect  to  the  alleged  compromise,  while  the  plain- 
tiff admitted  that  the  defendants  paid  the  expenses  of  the 
doctor  for  setting  his  shoulder,  and  that  he  had  been  per- 
mitted to  ride  gratuitously  from  Rising  Sun  to  Aurora  on 
several  occasions,  he  denied  that  this  had  been  done  under  an 
agreement  to  compromise  his  claim  against  the  defendants  for 
damages. 

On  th<3  appellee's  behalf  it  is  insisted  that  the  second  par- 
agraph of  answer  did  not  state  facts  sufficient  to  constitute  a 
defence,  and  that  even  if  the  facts  therein  pleaded  had  been 
proved,  the  refusal  to  grant  a  new  trial  would  not  have  con- 
stituted reversible  error.  However  that  might  be,  the  jury 
manifestly  found,  upon  the  strength  of  the  plaintiff's  evidence, 
that  they  were  not  proved. 

The  plaintiff  testified  that  the  doctor's  bill  was  paid  by  the 
driver,  and  that  he,  plaintiff,  promised  at  the  time  to  repay 
him. 

Some  of  the  instructions  given  by  the  court  to  the  jury  are 
made  the  subjects  of  unfavorable  comment.  Without  setting 
them  out  in  detail,  it  is  only  necessary  to  say  they  relate  for 
the  most  part  to  the  degree  of  care  the  law  exacts  of  a  car- 
rier of  passengers. 

The  jury  were  told,  in  one  of  the  instructions  to  which  ob- 
jection is  made,  that  a  company  or  corporation,  or  one  or 
more  persons  engaged  in  transporting  passengers  for  hire  from 
one  point  to  another,  constituted  such  company,  corporation, 
or  person  a  common  carrier  of  passengers,  and  that  the  omis- 
sion of  any  reasonably  practicable  precaution  tending  to  in- 
sure the  safety  of  passengers,  was  such  neglect  as  would  make 
a  common  carrier  liable  to  a  passenger  who  was  injured  there- 
from without  fault. 

There  was  nothing  objectionable  in  this  instruction,  nor 
was  there  in  any  of  the  others  in  which  the  court  defined  the 
duties  of  carriers  of  passengers. 

Relevant  to  the  plea  of  accord  and  satisfaction,  and  the  evi- 
dence pertaining  thereto,  the  court  instructed  the  jury  to  the 
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effect  that  if  the  plaintiff  had  agreed  to  accept  payment  of 
his  doctor's  bill,  and  the  right  to  ride  in  the  defendants' 
coaches,  for  a  time  fixed,  free  of  charge,  in  full  satisfaction  of 
his  claim  for  damages,  then  he  would  not  be  entitled  to  re- 
cover, provided  the  agreement  had  been  executed. 

The  doctrine  is  elementary,  that  in  order  to  make  out  the 
defence  of  accord  and  satisfection,  it  must  be  shown  that  the 
agreement  to  accept  something  of  value  in  satisfaction  of  the 
liability  incurred  has  been  fully  executed,  and  that  the  thing 
to  be  so  taken  has  been  accepted  and  received.  Jackson  v. 
Obnatead,  87  Ind.  92 ;  Deweese  v.  Cheek,  35  Ind.  514. 

We  have  examined  the  other  instructions  complained  of, 
and  find  them  correct,  within  the  principles  heretofore  ex- 
pressed in  this  opinion. 

It  is  the  duty  of  the  court  in  cases  like  the  present  to  in- 
struct the  jury  whether  or  not  a  given  state  of  facts,  if  estab- 
lished by  a  preponderance  of  the  evidence,  may  or  might 
constitute  negligence.  Woolet'y  v.  Louisville,  etc.,  R.  W,  Co., 
supra.  The  instructions  given  by  the  court  were  consistent 
with  this  rule. 

The  appellants  complain  because  the  court,  upon  objection, 
refused  to  permit  them  to  ask  the  plaintiff  whether  the  de- 
fendants' coaches  had  been  supplied  with  lights  prior  to  the 
accident  complained  of.  It  is  assumed  that  if  the  defendants 
habitually  used  coaches  to  which  no  lights  were  attached,  and 
the  plaintiff  knew  the  fact  when  he  became  a  passenger,  he 
took  the  risk,  and  would  have  no  right  to  complain.  This 
position  is  not  maintainable. 

It  is  the  carrier's  duty  to  make  reasonable  provision  for 
the  safety  of  the  passenger,  and  the  former  is  supposed  to 
know  better  than  the  latter  what  precautions  are  necessary  to 
enable  him  to  execute  his  undertaking.  While  the  carrier 
is  not  an  insurer  of  the  sufficiency  of  his  appliances,  he  does 
in  effect  insure  those  whom  he  undertakes  to  carry  that  he 
has  not  neglected  any  reasonable  precaution  necessary  to  make 
the  journey  safe.    Unless,  therefore,  the  instrumentalities  pro- 
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vided  by  the  carrier  are  so  glaringly  defective  as  to  make  it 
apparent  to  every  prudent  person  that  they  are  insufficient^ 
and  that  the  journey  could  not  be  taken  with  safety,  the  pas- 
senger may  rely  upon  the  care  and  foresight  of  the  carrier. 
Bradbury  v.  Goodwin^  108  Ind.  286. 

The  court  excluded  testimony  offered  by  the  appellants 
tending  to  show  that  they  had  instructed  their  drivers  to 
carry  the  plaintiff  free  of  charge  after  the  accident.  The  in- 
structions given  by  the  defendants  to  the  drivers  of  their 
coaches,  in  the  absence  of  the  plaintiff,  did  not  tend,  in  any 
proper  manner,  to  prove  any  fact  in  issue.   We  find  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  17, 1888. 


No.  14,202. 

Mercer  v.  Mercer. 

DiYOBCS. — Complawi. — Suffidency  of, — A  complaint  by  a  wife  for  divorce, 
alleging  crael  and  inhuman  treatment,  and  charging  specifically  that 
the  defendant  had  struck,  kicked  and  choked  the  plaintiff,  and  neglected 
to  secure  medical  attention  for  her  when  sick  or  to  give  her  any  atten- 
tion himself,  is  good. 

Same.— il/iwkmy. — Diacrdion  (/  Trial  OourL — ^The  Supreme  Court  will  not 
review  the  decision  of  the  trial  court  respecting  alimony,  unless  there 
has  been  an  abuse  of  discretion. 

New  Tbial. — Newly  DUeovered  Evidence, — A  complaint  for  a  new  trial,  on 
the  ground  of  newly  discovered  evidence,  is  bad  if  it  fails  to  show  that 
the  new  evidence  was  not  discovered  during  the  term  at  which  the  decree 
was  rendered. 

From  the  Rush  Circuit  Court. 

B.  L.  Smith  and  W,  J.  Henley y  for  appellant. 
J".  Q.  Thomas  and  D,  S.  Morgan,  for  appellee. 
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Elliott,  J. — The  appellee  petitioned  for  a  divorce  from 
the  appellant^  and  obtained  the  decree  she  sought.  The  com- 
plaint is  challenged  for  the  first  time  by  the  assignment  of 
errors. 

The  complaint  alleges^that  the  appellant  has  for  twelve 
years  treated  the  appellee  in  a  cruel  and  inhuman  manner ; 
that  he  has  struck^  kicked  and  choked  her,  and  that  he  has 
neglected  to  secure  for  her  medical  attention  in  her  illness,  or 
to  give  her  any  attention  himself. 

We  hold  the  complaint  to  be  clearly  sufficient,  for  the 
specific  acts  charged  constitute  cruel  and  inhuman  treatment 
within  the  meaning  of  the  statute. 

The  sufficiency  of  the  affidavit  filed  with  the  complaint  is 
not  called  in  question  by  the  assignment  of  errors. 

The  appellant's  complaint  for  a  new  trial,  filed  after  the 
term  at  which  the  decree  was  rendered,  is  defective  in  many 
respects.  It  is  enough  to  point  out  one  defect,  and  that  is 
that  it  does  not  show  that  the  newly  discovered  evidence  was 
not  discovered  during  the  term  at  which  the  decree  was  ren- 
dered.    Hinea  v.  Driver ^  100  Ind.  315. 

We  can  not  say  that  the  trial  court,  in  fixing  the  appellee's 
alimony,  abused  its  discretion,  and  we  must,  therefore,  sustain 
its  judgment  on  that  subject.     Peck  v.  PecA,  113  Ind.  168. 

Judgment  affirmed. 

Filed  May  19, 1888. 
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No.  13,677. 

White  et  al.  v.  Fleming. 

OouNTY  CoMMissiOKEBS. — ^f>eeujd  Scitsion, —  What  Business  May  be  Trans- 
acted.— When  the  board  of  commifusioners  is  once  lawfully  convened  in 
special  session)  no  matter  for  what  purpose,  it  may  at  such  session  enter- 
tain and  act  upon  any  business  which  may  be  then  presented  for  con- 
sideration, whe^  notice  is  not  required  by  law  to  be  given  previous  to 
the  action  of  the  board. 

Gravel  Boad. — County  CommissioTiers, — Special  Session. — Notioe. — AtUhority 
to  Act  Upon  Oravd  Boad  Peiiiion.— Under  section  5738,  R.  S.  1881,  an 
oral  notice  to  the  members  of  the  board  of  county  commissioners  of  a 
special  session  is  sufficient,  and  when  so  convened,  or  when  they  are 
lawfully  in  special  session  for  the  transaction  of  other  business,  they 
are  authorized,  under  the  provisions  of  the  act  of  March  3d,  1877  (Acts 
of  1877,  p.  82),  without  previous  notice  to  any  party  interested,  to  act 
upon  a  petition  then  presented  for  the  establishment  of  a  gravel  road. 

8am£. — Jurisdiction.^- JSotice  of  Meeting  cf  Viewers. — Presumption. — In  a  pro- 
ceeding to  enjoin  the  collection  of  assessments  levied  for  the  construc- 
tion of  a  gravel  road,  it  will  be  presumed,  in  the  absence  of  averment 
to  the  contrary,  that,  upon  the  appointment  of  the  viewers  and  surveyor 
in  the  original  proceedings,  the  county  auditor  gave  the  notices  required 
by  section  5092,  B.  S.  1881,  respecting  the  time  and  place  of  meeting  of 
the  viewers,  the  kind  of  improvement  petitioned  for,  etc.,  and  that  the 
board  of  commissioners  thus  acquired  jurisdiction  of  the  parties  in- 
terested. 

Same. — Collection  of  Assessments. — Injunction. — In  a  collateral  attack,  every 
reasonable  presumption  will  be  indulged  in  favor  of  the  validity  of  the 
proceedings  of  the  board  of  commissioners,  and  in  the  absence  of  a 
showing  that  its  proceedings  were  void,  by  reason  qf  a  lack  of  jurisdic- 
tion of  the  subject  matter  or  parties,  a  suit  to  enjoin  the  collection  of 
assessments  can  not  be  maintained. 

From  the  Ripley  Circuit  Court. 

E.  P.  Ferris,  W.  W.  Spencer,  J.  8.  Ferris  and  /.  L.  Ben- 
ham,  for  appellants. 

J.  G.  Berkshire,  J.  B,  Bebuck  and  C.  H.  Willson,  for  ap- 
pellee. 

HoWK,  J. — In  this  case  appellee,  Fleming,  plaintiff  below, 
8ued  the  appellants,  White,  Jr.,  treasurer,  Wilson,  auditor, 
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and  the  board  of  commissioners  of  Ripley  county^  as  de- 
fendants, in  a  complaint  of  three  paragraphs.  In  each  par- 
agraph of  his  complaint  plaintiff  asked  that  all  the  defendants 
might  be  restrained  and  enjoined  from  cindering  certain  as- 
sessments, theretofore  made  against  plaintiff  ^s  real  estate  in 
Ripley  county  on  account  of  the  improvement  and  macad- 
amizing of  the  Versailles  and  Rising  Sun  State  Road  within 
such  county,  to  be  placed  on  the  tax  duplicate  and  collected, 
and  that  such  assessments  might  be  declared  null  and  void, 
and  for  all  other  proper  relief. 

The  cause  was  put  at  issue  and  submitted  to  the  court  for 
final  hearing,  and  the  evidence  having  been  heard  and  the 
court  being  advised,  at  the  defendants'  request,  made  a  special 
finding  of  the  facts  herein  and  thereon  stated  its  conclusions 
of  law  in  favor  of  the  plaintiff.  Over  the  several  exceptions 
of  the  defendants  to  its  conclusions  of  law,  the  court  finally 
adjudged  and  decreed  that  all  assessments  made  against  plain- 
tiff's real  estate,  for  or  on  account  of  the  construction  of  the 
aforesaid  road,  were  wholly  void,  and  that  defendants,  and 
each  of  them,  and  their  successors  in  office,  respectively, 
should  be  perpetually  enjoined  from  collecting,  or  attempting 
to  collect,  the  aforesaid  assessments,  or  any  part  thereof,  etc. 

From  such  judgment  and  decree  defendants  have  appealed 
to  this  court,  and  have  here  separately  assigned  errors  which 
call  in  question  (1)  the  overruling  of  their  several  demurrers 
to  each  of  the  first  and  second  paragraphs  of  complaint,  (2) 
the  sustaining  of  demurrers  to  each  of  the  second  and  third 
paragraphs  of  their  answers,  (3)  each  of  the  court's  conclu- 
sions of  law  upon  the  facts  specially  found,  and  (4)  the  suffi- 
ciency of  the  facts  stated  in  plaintiff 's  complaint  to  constitute 
a  cause  of  action  when  challenged  here  for  the  first  time. 

We  will  first  consider  and  decide  the  questions  presented 
for  our  decision  by  the  first  of  these  alleged  errors. 

The  first  paragraph  of  plaintiff's  complaint  herein  was  in 
the  words  and  figures  following,  to  wit : 
Vol.  114.— 36 
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"  For  first  paragraph  of  complaint  plaintiff  says  that,  on 
the  14th  day  of  April,  1884,  John  W.  Neighbert,  Philip 
Ensrainger  and  John  H.  Ehlers,  the  county  commissioners 
within  and  for  the  county  of  Ripley,  and  State  of  Indiana, 
came  together  at  the  auditor's  office  in  said  county  and  State 
on  said  14th  day  of  April,  1884,  with  nothing  but  an  oral 
notice  from  the  auditor  of  said  county ;  that  they  caused  the 
auditor  of  said  county  to  make  the  following  entry,  viz.  : 
'Commissioners^  court,  April,  special  session,  1884.  ThetJoard 
of  commissioners  of  Ripley  county,  Indiana,  met  in  special 
session  to  settle  with  the  outgoing  trustees  of  the  several 
townships.  Court  convened  in  the  auditor's  office  on  Mon- 
day, April  14th,  1884,  at  1  o'clock  p.m.  Present,  John  W. 
Neighbert,  president  of  the  board,  John  H.  Ehlers  and  Philip 
Ensminger,  commissioners,  and  Nicholas  Cornet,  auditor.' 

"That  said  commissioners  were  together  each  day  of  April 
thereafter,  1884,  until  and  including  the  18th  day  of  said 
month,  but  without  any  other  notice  or  call  than  when  they 
came  together;  the  auditor  of  said  county  simply  gave  a 
verbal  notice. 

"  That,  while  they  were  in  said  special  session,  on  the  17th 
day  of  said  April,  certain  citizens  of  Ripley  county,  Indiana, 
residing  and  owning  real  estate  within  two  miles  of  the  Ver- 
sailles and  Rising  Sun  State  Road,  being  more  than  fiv^e  in 
number,  presented  to  said  board  of  commissioners  a  petition 
for  the  improvement  of  said  Versailles  and  Rising  Sun  State 
Road  from  Versailles  east  to  the  county  line  dividing  the 
counties  of  Ripley  and  Dearborn,  all  of  said  proposed  im- 
provement being  in  Ripley  county,  Indiana,  by  laying  out, 
straightening,  grading,  draining,  paving,  gravelling  or  macad- 
amizing said  road. 

"  That  said  petition  was  accompanied  by  a  bond  signed  by 
freeholders  of  said  county  and  State.  The  said  commissioners, 
being  together  as  heretofore  stated,  caused  the  auditor  of  said 
county  to  make  the  following  named  entry,  viz. : 

" '  In  the  matter  of  the  improvement  of  a  highway  in  Ripley 
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county,  in  the  State  of  Indiana,  in  pursuance  to  article  8, 
chapter  70,  of  the  Revised  Statutes  of  1881. 

" '  Now,  at  this  time,  come  James  I.  Roberts,  Jacob  L. 
Ben  ham,  Reizin  Johnson,  James  Anderson,  Benjamin  F. 
Spencer,  William  C.  Wingate  et  a/.,  and  present  their  peti- 
tion in  writing  for  the  improvement  of  the  Versailles  and 
Rising  Sun  State  Road  in  Ripley  county,  Indiana,  as  follows,  to 
wit :  Commencing  on  Perry  street  where  it  crosses  Main  street, 
in  the  town  of  Versailles,  Indian^  and  running  thence  on  said 
Versailles  and  Rising  Sun  State  Road,  or  as  near  thereto  as 
public  utility  and  convenience  may  require,  until  it  crosses 
the  county  line  between  the  counties  of  Ripley  and  Dearborn, 
in  section  18,  town. 7,  range  13, and  being  8  miles  in  length; 
said  improvement  to  be  made  on  said  road  by  straightening, 
grading,  draining  and  macadamizing  said  road,  in  pursuance 
of  article  8,  chapter  70,  of  the  Revised  Statutes  of  Indiana ; 
and  it  being  made  to  appear,  to  the  satisfaction  of  said  board 
of  commissioners  of  said  county  of  Ripley,  that  more  than 
five  of  the  petitioners  aforesaid  are  resident  freeholders  of 
said  county  of  Ripley,  whose  lands  will  be  assessed  for  the 
cost  of  said  proposed  improvement,  and  it  appearing  further 
to  the  satisfaction  of  the  board  that  a  bond  has  been  filed 
with  said  petition,  signed  by  Reizin  Johnson,  James  I.  Rob- 
erts, Ben.  F.  Spencer,  William  C.  Wingate,  James  Ander- 
son, George  Shook,  William  C.  Henderson,  Henry  Shulte, 
Mrs.  Margaret  Busching  and  Eli  D.  Hunter,  responsible  free- 
holders of  said  county,  conditioned  for  the  payment  of  the 
expense  and  cost  of  preliminary  survey  and  report  if  the  pro- 
posed improvement  shall  not  finally  be  ordered,  which  bond 
18  accepted  by  the  board  of  commissioners. 

"  ^  The  board  of  commissioners  now  appoint  Samuel  Harper, 
John  W.  Fuller  and  William  Hyatt,  freeholders  of  Ripley 
county,  Indiana,  as  viewers,  and  Moritz  Pegee  as  surveyor, 
who  shall  meet  on  the  15th  day  of  May,  1884,  at  the  auditor's 
ofiice  of  said  county,  in  the  town  of  Versailles,  and,  after  tak- 
ing an  oath  or  afiSrmation  to  faithfully  and  impartially  dis- 
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charge  the  duties  of  their  appointment,  shall  proceed  to  view, 
lay  out  and  straighten  said  road  as  "in  their  opinion  publjc 
utility  and  convenience  may  require,  and  assess  and  determine 
the  damages  sustained  by  any  person  or  persons  through 
whose  premises  said  road  is  proposed  to  be  straightened  and 
improved,  and  do  such  other  acts  as  by  law  required,  and 
shall  make  their  report  to  the  board  of  commissioners  at  the 
June  term,  1884/ 

"  That  at  the  time  said  order  above  set  out  was  made,  said 
board  was  not  in  general  or  regular  session,  because  the  law 
did  not  provide  for  a  general  or  regular  session  at  that  time; 
nor  was  there  a  special  session,  because  the  commissionei's 
had  not  been  called  or  Notified  to  meet  in  special  session  by 
any  written  or  printed  notice  by  the  auditor  of  said  county, 
or  other  officer  or  person  authorized  to  call  them  together  in 
special  session.  Nor  had  there  been  an  adjournment  from 
any  regular  session  of  the  board  of  commissioners,  nor  from 
any  special  session  regularly  convened  to  nieet  on  the  14th 
day  of  April,  1884. 

"  But  said  commissioners  came  together  without  any  notice, 
as  heretofore  stated,  calling  or  notifying  them  to  meet  in 
special  session. 

"  The  plaintiff  avers  further,  that  John  W.  Fuller,  Samuel 
Harper  and  William  Hyatt  are  the  only  viewers  appointed 
by  said  board  to  lay  out  and  straighten  said  road  as  aforesaid, 
and  further  avers  that  the  only  appointment  they  ever  re- 
ceived was  as  hereinbefore  stated. 

"  That,  on  the  24th  day  of  April,  1884,  the  following  a-nd 
only  notice  that  was  ever  given  of  the  time  and  place  of  the 
meeting  of  the  said  John  W.  Fuller,  Samuel  Harper  and 
William  Hyatt,  the  pretended  viewers,  was  given  by  publi- 
cation in  the  Ripley  County  Journal,  and  is  as  follows : 

"  '  TURNPIKE  NOTICE. 

"  ^  Notice  is  hereby  given  that  John  W.  Fuller,  Samuel 
Harper  and  Wm.  Hyatt,  viewers  appointed  at  the  April 
special  term  of  the  commissioners'  court,  will  meet  in  the 
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auditor's  ofiSce  at  Versailles,  Indiana,  on  the  15th  day  of 
May,  1 884,  to  be  qualified,  and  proceed  then  to  view  the  pro- 
posed improvement  and  macadamizing  of  the  Versailles  and 
Rising  Sun  State  Road,  beginning  at  Versailles  and  running 
east  to  the  county  line  dividing  the  counties  of  Ripley  and 
Dearborn. 

" '  Given  under  my  hand  and  seal  at  Versailles,  this  23d  day 
of  April,  1884. 
[seal]  "  ^  Nicholas  Cornet, 

''  'April  24th,  1884.  Auditor  of  Ripley  County.' 

"  That^  on  the  first  Monday  of  June,  1884,  that  being  the 
2d  day  of  June  of  said  year,  and  being  the  time  fixed  by  law 
for  the  regular  June  term  of  the  commissioners'  court  within 
and  for  said  county  of  Ripley  to  convene,  and  being  the  only 
time  fixed  by  law  for  the  convening  of  said  June  term  of 
said  commissioners'  court,  the  said  board  of  commission- 
ers did  not  convene  together  in  regular  session,  and  no 
court  whatever  was  held  upon  that  day  by  said  commissioners  ; 
that  afterwards,  to  wit,  and  without  authority  of  law,  the 
said  board  of  commissioners  came  together  on  Tuesday  fol- 
lowing the  first  Monday  in  June  in  said  year,  and  pretended 
to  be  in  regular  session,  and  called  the  said  Tuesday  follow- 
ing the  said  first  Monday  in  June  the  first  day  of  the  reg- 
ular June  term  of  court,  and  caused  the  auditor  of  said  county 
to  make  the  following  entry,  viz. : 

"  '  Commissioners'  court,  June  term,  1884,  June  3d,  1884. 
The  board  of  equalization  having  adjourned,  commissioners' 
court  convened,  with  John  W.  Neighbert  as  president,  John 
H.  Ehlers  and  Philip  Ensminger,  commissioners,  and  Nich- 
olas Cornet,  auditor,  acting  clerk;'  that  the  said  commissioners 
continued  in  pretended  session  from  day  to  day  until  and  in- 
cluding the  13th  day  of  June,  Sunday  excepted,  causing  the 
auditor  to  make  a  record  of  their  proceedings  for  each  day, 
and  pretended  to  adjourn  finally  on  the  13th  day  of  June, 
1884;  that,  on  the  12th  day  of  June,  1884,  the  said  pre- 
tended viewers  made  a  pretended  report  to  the  said  commis- 
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sioners,  assembled  as  aforesaid,  that  the  said  road  was  of  public 
utility  and  convenience ;  said  commissioners,  while  in  pre- 
tended session  as  aforesaid,  caused  the  said' auditor  to  make 
a  record  showing  that  they  approved  the  report  made  by  said 
pretended  viewers,  and  ordering  the  improvement  asked  for 
to  be  made  as  prayed  for  in  the  original  petition,  and  order- 
ing that  all  the  lands  and  real  estate  within  a  radius  of  two 
miles  of  said  road,  except  its  eastern  terminus,  be  assessed  for 
the  expense  of  making  said  improvement,  which  improve- 
ment was  known  and  designated  in  the  proceedings  had  by 
the  name  of  the  Versailles  and  Dillsboro  Free  Turnpike ; 
that  at  the  same  time  said  order  last  above  named  was  made, 
the  said  board  of  commissioners  were  not  in  regular  or  gen- 
eral session,  because  the  law  does  not  provide,  and  did  not 
provide,  for  a  regular  session  beginning  on  the  first  Tuesday 
after  the  first  Monday  in  June  of  said  year ;  nor  was  there 
any  special  session,  because  said  commissioners  had  not  been 
railed  together  or  notified  to  meet  in  special  session  by  any 
notice,  written  or  oral,  from  the  auditor  of  said  county,  or 
any  officer  having  authority  in  that  behalf;  nor  had  there 
been  an  adjournment  of  the  board  of  commissioners  from  a 
regular  or  general  session,  or  from  any  special  session  legally 
convened ;  but  said  commissioners  came  together  of  their 
own  motion,  without  any  notice  or  call  whatever,  and  con- 
tinued together  until  said  13th  day  of  June,  1884,  without 
any  notice  or  call. 

"  It  is  further  averred  that  no  other  repof t  than  the  one 
above  referred  to  was  ever  made  by  persons  claiming  to  act 
as  viewers,  except  as  above  stated ;  nor  did  the  commissioners 
of  Ripley  county  at  any  other  time  than  as  stated  order  the 
said  improvement  to  be  made. 

"That  afterwards,  to  wit,  on  the  first  Monday  of  March, 
1885,  the  said  board  of  coraraissioucrs  of  Ripley  county,  In- 
diana, met  in  regular  session,  and  continued  in  session  until 
the  close  of  their  term  as  fixed  by  law,  which  was  the  11th 
day  of  March,  1885;  that,  on  the  12th  day  of  March,  1885, 
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being  the  next  day  after  their  said  adjournment,  the  members 
of  said  board  came  together  in  the  auditor^s  office  under  the 
following  circumstances :  The  auditor  of  said  county  having 
said  to  them  orally  on  the  evening  of  the  11th  of  March,  and 
at  the  time  of  the  adjournment,  that  they  would  come  together 
on  the  following  morning  in  special  session,  which  was  the 
only  notice  given  them  to  meet  in  special  session,  and  hav- 
ing come  together  in  pui*suance  to  said  notice,  they  continued  . 
to  meet  from  day  to  day,  without  any  notice  or  call,  until  the 
20th  day  of  said  month  of  March  (Sunday  excepted),  at  which 
time  said  commissioners  pretended  to  appoint  Lewis  Rost, 
Isaac  Vanosdol  and  John  Bultman,  three  freeholders  of  said 
county,  a  committee  to  make  actual  view  of  the  premises  and 
appraise  the  benefits  to  the  real  estate  within  the  two  miles 
limit  of  said  road. 

"  That  at  the  time  the  said  committee  was  appointed  to  ap- 
portion said  benefits  said  board  was  not  iu  general  or  legular 
session,  because  the  law  did  not  provide  for  a  general  or  reg- 
ular session  at  that  time;  nor  was  the  said  board  in  special 
session,  because  the  members  had  only  a  verbal  notice  from 
the  auditor  to  meet  as  aforesaid ;  nor  had  there  been  an  ad- 
journment from  any  general  or  regular  session,  or  from  any 
special  term  legally  convened. 

"  It  is  further  averred  that  the  estimated  cost  of  said  road 
and  improvement,  fixed  and  ascertained  by  the  viewers  as 
aforesaid,  was  $14,622;  that,  on  the  20tli  day  of  April,  1885, 
the  contract  for  the  construction  of  said  road  was  let  to  one 
John  F.  Hill  for  the  sum  of  $13,616,  and  two  dollars  per 
yard  for  all  retaining  walls  built  on  said  road ;  that  fifteen 
hundred  yards  of  retaining  walls  were  required  and  necessary 
to  be  built  upon  said  road,  costing,  at  the  contract  price  of 
$2  per  yard,  $3,000,  making  a  total  contract  price  of  $16,616, 
which  exceeded  the  estimated  cost  in  the  sum  of  $1,994. 

"That  afterwards  the  said  Rost,  Vanosdol  and  Bultman 
pretended  to  view  the  real  estate  within  the  two-mile  limit 
of  said  road  which  had  been  reported  benefited  by  the  said 
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Harper,  Fuller  and  Hyatt  in  the  pretended  report  of  the  said 
road,  for  the  purpose  of  ascertaining  autl  apportioning  the 
benefits  accruing  to  the  same. 

"  It  IS  further  averred,  that,  on  the  first  Monday  in  De- 
cember, 1885,  the  said  board  of  commissioners  met  in  reg- 
ular or  general  session  as  fixed  by  law,  the  last  day  thereof 
being  the  16th  day  of  December ;  that,  on  the  evening  of  tlie 
said  16th  of  said  month,  at  the  close  of  the  said  term,  the 
auditor  of  said  county  orally  said  to  them  ^  That  they  would 
meet  in  special  session  on  the  following  day/  and  on  the  fol- 
lowing day,  which  was  the  17th  day  of  December,  they  came 
together  without  any  other  or  different  notice  or  call  than  as 
aforesaid,  and  continued  to  come  together  without  any  other 
or  different  notice  or  call  until  the  19th  day  of  said  month  ; 
and  on  said  day,  while  thus  together,  the  said  committee,  ap- 
pointed aforesaid  to  assess  benefits,  made  a  report  of  their  ac- 
tion in  the  premises,  which  was  the  only  report  of  the  kind 
made  to  the  commissioners  of  said  county,  which  pretended 
report  the  said  commissioners  pretended  to  approve  at  the 
time,  and  which  was  made  the  basis  and  foundation  for  the 
assessment  and  taxes  thereafter  assessed, hereafter  complained 
of,  as  against  this  plaintiff  and  upon  his  real  estate ;  that,  at 
the  time  the  said  report  was  made,  and  at  the  time  of  its  pre- 
tended approval,  the  said  board  was  not  in  regular  or  general 
session,  because  the  law  does  not  provide  for  a  general  session 
at  that  time  ;  nor  was  there  any  legal  special  session,  because 
the  said  commissioners  had  not  been  notified  in  any  other 
manner  than  that  as  aforesaid ;  nor  had  there  been  any  ad- 
journment of  the  board  of  commissioners  from  any  regular 
or  general  session,  or  from  any  special  session  legally  con- 
vened. 

"  It  is  further  averred,  that  in  the  report  of  the  viewers 
appointed  to  lay  out  and  straighten  said  road,  and  in  the 
original  order  made  by  the  said  board  of  commissioners,  ordei"- 
ing  the  improvement  to  be  made,  and  in  the  report  of  the 
committee  to  apportion  and  assess  the  benefits  derived  hy 
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the  construction  of  said  improvement  to  the  real  estate  lying 
within  two  miles  of  said  road^  there  is  a  failure  to  give 
such  a  description  of  at  least  one-half  of  the  said  real  estate 
so  that  the  same  can  be  found  by  a  surveyor^  the  different 

,  tracts  or  parcels  referred  to  being  described  as  part  of  such 
a  section,  or  quarter  section,  or  smaller  congressional  division^ 
as  the  case  may  be. 

"It  is  further  averred,  that  the  plaintiff  is  the  owner  of 
the  following  described  real  estate  in  Washington  and  Johnson 
townships,  in  Ripley  county,  Indiana,  and  within  two  miles 
of  said  Versailles  and  Dillsboro  Turnpike ;  that  all  the  real 
estate  within  two  miles  of  the  said  road  had  been  by  the 
viewers,  in  their  pretended  report,  reported  benefited,  and 
which  has  been  assessed  for  the  purpose  of  paying  the  ex- 
pense of  said  improvement  and  placed  upon  the  proper  du« 

•  plicate  of  said  county  and  State  by  the  auditor  of  said  county 
and  State,  to  wit :  The  south  half  of  south  half  of  the  north- 
west quarter  of  section  11,  town.  7,  range  10,  containing  forty 
acres;  two  hundred  and  ninety-three  acres  in  the  north 
half  of  section  15,  town.  7,  range  12,  which  is  described  in 
the  report  of  the  viewers  and  of  the  committee,  as  hereto- 
fore referred  to,  as  part  of  the  north  half  of  section  15,  town. 
7,  range  12;  also,  the  southwest  quarter  of  the  southwest 
quarter  of  section  10,  town.  7,  range  12,  forty  acres ;  also, 
the  west  half  of  southwest  quarter  of  section  10,  town.  7, 
range  12,  eighty  acres.  That  the  first  described  tract  is  as- 
sessed at  the  sum  of  $14,  divided  into  ten  semi-annual  in- 
stalments; that  the  first  instalment  was  past  due  and  delin- 
quent after  the  third  Monday  in  April,  1886,  and  has  not 
been  paid;  that  to  this  has  been  added  fourteen  cents  for 
interest  and  penalty,  making  amount  claimed  to  be  due  on 
said  first  described  parcel  $1.54.  That  the  second  described 
parcel  has  been  assessed  with  $308,  divided  into  ten  equal 
semi-annual  instalments;  that  the  first  instalment  was  past 
due  and  delinquent  after  the  third  Monday  in  April,  1886, 
and  has  not  been  paid;  there  has  been  added  penalty  and 
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interest  $3.08^  making  in  all  $33.^8  upon  said  second  de- 
scribed tract  now  due.  That  the  third  described  ti*act  has 
been  assessed  at  the  sum  of  $31,  the  s^me  being  divided  into 
ten  semi-annual  instalments;  that  the  first  instalment  was 
past  due  and  delinquent  after  the  third  Monday  in  April, 
1886,  and  has  not  been  paid,  and  there  has  been  added  pen- 
alty and  interest  thirty-one  cents,  in  all  $3.41.  That  there  has 
been  assessed  against  the  fourth  described  parcel  $7.70,  and 
that  the  same  lias  been  divided  into  t«n  semi-annual  instal- 
ments, the  first  of  which  was  past  due  and  delinquent  after 
the  third  Monday  of  April,  1886,  and  has  not  been  paid ; 
that  there  has  been  added  seventy -seven  cents  interest  and 
penalty,  making  in  all  now  due  $8.47.  That  all  of  said  as- 
sessments have  been  placed  upon  the  proper  duplicate  of  the 
said  county  and  State,  which  duplicate  is  now  in  the  hands  of 
the  defendant  Charles  White,  Jr.,  for  collection,  who  is  the 
duly  elected  and  qualified  treasurer  of  said  county,  and  wko 
is  now  acting  as  such.  That  he  is  threatening  to  collect  the 
said  assessment  and  taxes  and  penalty,  now  claimed  to  be 
due,  and  as  they  become  due,  and,  if  not  restrained  and 
enjoined,  will  collect  the  same  by  distress  and  sale  of  the 
plaintiff's  property.  That  the  same  is  a  cloud  on  the  plain- 
tiff's aforesaid  real  estate.  That  the  defendant  Nicholas 
Cornet  is  the  duly  elected  and  qualified  auditor  of  said 
county  and  State,  and  is  acting  as  such.  That  he  has  already 
placed  said  tax  upon  the  duplicate  of  the  said  county,  and 
will  continue  to  do  the  same  unless  restrained  and  enjoined. 
That  the  defendant  board  of  commissioners  has  already 
ordered  the  auditor  to  place  the  tax  on  the  duplicate,  and 
will  continue  to  order  the  said  auditor  to  continue  to  place 
the  instalments  on  the  proper  duplicate  of  said  county  and 
State  unless  restrained  and  enjoined  from  so  doing.  That 
they  have  ordered  the  treasurer  to  collect  what  is  now  due, 
and  will  continue  to  do  so  for  the  instalments  as  they  fall 
due,  unless  restrained  and  enjoined  from  so  doing.  Where- 
fore plaintiff  asks  judgment  that  all  of  said  defendants  be 
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restrained  and  enjoined  from  ordering  said  tax  to  be  col- 
lected and  placing  the  same  on  the  duplicate  and  from  col- 
lecting the  same;  that  the  said  tax  be  deiclared  null  and 
void,  and  for  all  other  relief." 

In  the  second  paragraph  of  his  complaint,  plaintiff  alleged 
substantially  the  same  facts,  and  in  almost  the  same  order  and 
phraseology,  as  in  the  first  paragraph.  The  only  difference 
between  the  two  paragraphs  we  have  been  able  to  discover 
is,  that  it  is  alleged  in  such  second  paragraph  that  the  board 
of  commissioners  came  together  in  the  auditor's  office  of  the 
county  of  their  own  motion,  to  settle  with  outgoing  town- 
ship trustees,  on  the  14th  day  of  April,  1884,  without  any 
notice,  oral  or  written,  from  the  auditor  or  from  any  other 
officer  of  the  county  authorized  by  law  to  give  notice  calling 
the  board  together  in  special  session.  Whereas  it  was  alleged 
in  the  first  paragraph  of  complaint,  as  we  have  seen,  that 
the  board  came  together  in  the  auditor's  office,  on  the  day 
named,  "  with  nothing  but  an  oral  notice  from  the  auditor 
of  said  countv." 

In  the  third  paragraph  of  his  complaint,  plaintiff  alleged 
that,  on  April  14th,  1884,  the  members  of  the  board  of  com- 
missioners assembled  in  the  county  auditor's  office  and  con- 
tinued together  from  day  to  day  until  and  including  the  18th 
day  of  April,  1884;  that,  on  the  17th  day  of  that  month, 
while  the  board  were  together  as  aforesaid,  certain  citizens 
of  Ripley  county,  residing  and  owning  land  within  two 
miles  of  the  Versailles  and  Rising  Sun  State  Road,  being 
more  than  five  in  number,  presented  to  such  board  a  petition 
for  the  improvement  of  said  State  road,  from  Versailles  east 
to  the  line  dividing  the  counties  of  Ripley  and  Dearborn, 
by  laying  out,  straightening,  grading,  draining,  paving,  grav- 
elling or  macadamizing  said  road;  that  such  petition  was  ac- 
companied by  a  bond  signed  by  resident  freeholders  of  such 
county;  and  that,  on  the  presentation  of  such  petition  and 
•  bond,  the  county  board,  being  in  special  session,  caused  the 
following  record  to  be  made,  namely :    Here  follow  the  same 
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orders  of  the  county  board  and  substantially  the  same  aver- 
ments of  fact  as  those  which  appear  in  the  first  paragraph 
of  complaint. 

Defendants'  separate  demurrers  to  each  of  the  first  and 
second  paragraphs  of  plaintiff's  complaint,  for  the  alleged 
insuflBciency  of  the  facts  therein  to  constitute  a  cause  of  ac- 
tion, were  overruled  by  the  court.  These  rulings  were  as- 
signed as  errors  by  each  of  the  defendants;  and,  besides,  each 
of  the  defendants  has  assigned  here  as  error  that  the  com- 
plaint, as  an  entirety,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  fundamental  question  which  is  presented  for  decision 
by  each  of  the  paragraphs  of  plaintiff's  complaint  may  be 
thus  stated:  Did  the  board  of  commissioners  of  Ripley 
county  acquire  jurisdiction  of  the  petition  which  certain 
citizens  of  such  county,  residing  and  owning  land  within  two 
miles  of  the  Versailles  and  Rising  Sun  State  Road,  being 
more  than  five  in  number,  presented  to  such  board  for  the 
improvement  of  such  State  road  ?  If  this  question  must  be 
answered  in  the  affirmative,  as  we  think  it  must,  it  is  certain 
that  plaintiff  can  not  maintain  this  suit  against  the -defend- 
ants, or  either  of  them.  It  is  manifest,  from  the  matters 
stated  and  recited  in  each  paragraph  of  the  complaint,  that 
the  proceedings  and  orders  which  plaintiff  sought  to  have 
annulled  and  declared  void  by  the  decree  of  the  court  below, 
were  had  and  made  bv  and  before  the  board  of  commis- 
sioiiers  of  Ripley  county,  under  and  pursuant  to  the  laws  of 
this  State  authorizing  boards  of  county  commissioners  to 
construct  gravel,  macadamized  or  paved  roads  upon  petition, 
etc.  Acts  of  1877,  p.  82 ;  sections  5091  to  5114,  R.  S.  1881 ; 
Acts  of  1885,  p.  162. 

The  provisions  of  these  statutes  have  often  been  the  subject 
of  full  consideration  bv  this  court. 

In  Million  v.  Board,  etc,  89  Ind.  5,  the  court  said :  "  We 
are  of  opinion  that  under  the  provisions  of  the  aforesaid  act 
of  March  3d,  1877,  the  boards  of  commissioners  of  the  sev- 
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€ral  counties  in  this  State  are  clothed  with  original  jurisdic- 
tion and  required  to  exercise  judicial  powers  and  duties  in 
relation  to  the  location,  establishment  and  construction  of 
free  gravel,  macadamized  or  paved  roads  in  their  respective 
counties." 

It  is  clear,  therefore,  that,  in  the  matters  complained  of  in 
the  case  in  hand,  the  board  of  commissioners  of  Ripley  county 
had  jurisdiction  of  the  subject-matter  of  the  petition  men- 
tioned in  each  paragraph  of  plaintiff  ^s complaint  herein.  But 
it  is  claimed  that,  on  the  14th  day  of  April,  1884,  such  board 
of  commissioners  were  not  in  legal  session,  and,  therefore, 
did  not  and  could  not  acquire  jurisdiction  of  the  aforesaid 
petition. 

In  the  first  paragraph  of  the  complaint  it  is  alleged  thtit 
the  members  of  such  board  came  together  at  the  county  au- 
ditor's office  on  April  14th,  1884,  to  settle  with  the  outgoing 
trustees  of  the  several  townships,  "  with  nothing  but  an  oral 
notice  from  the  auditor  of  said  county."  Plaintiff's  counsel 
insist  that  the  board  of  commissioners  were  not  in  legal  ses- 
sion, because  an  oral  notice  from  the  county  auditor  was  not 
sufficient  to  call  the  board  together  in  special  session;  but 
such  notice,  counsel  say,  must  be  in  writing.  The  statute 
does  not  require,  however,  that  the  notice  of  a  special  session 
of  the  county  board  must  be  in  writing.  Section  5738,  R. 
8.  1881.  "Notice  shall  be  given,"  is  the  language  of  the 
statute.  Webster  thus  defines  notice :  "  Intelligence,  by 
whatever  means  communicated ;  knowledge,  given  or  re- 
ceived." Worcester's  definition  is  substantially  the  same  as 
Webster's. 

In  Vinton  v.  Builders,  etc.,  Ass'n,  109  Ind.  351,  it  is  said  : 
"  The  rule  is  general  thai,  unless  otherwise  provided  by  stat- 
ute, a  verbal  notice  will,  in  all  eases,  be  as  effective  as  a 
written  notice,  provided  it  conveys  the  necessary  information 
between  the  proper  parties,  at  or  within  the  prescribed  time." 

In  the  case  in  hand  we  think  that  an  oral  notice  to  the 


574  SUPREME  CXDURT  OF  INDIANA, 

'  '    '  '  ■         -  ■ 

White  et  ai.  v,  Fleming. 

members  of  the  county  b(^ard  of  the  special  session  was  suf- 
ficient, under  section  5738,  supra. 

In  the  second  paragraph  of  his  complaint,  as  we  have  seen, 
plaintiff  alleged  that  the  members  of  the  county  board  came 
together  at  the  auditor's  oflBce  on  the  day  named,  of  their  own 
motion,  to  settle  with  the  outgoing  township  trustees,  with- 
out any  notice,  oral  or  written,  from  any  officer  authorized 
by  law  to  give  notice  of  the  special  session.  Special  sessions 
of  the  county  boards  may  be  called  by  certain  county  officers, 
in  a  specified  order,  "  whenever  the  public  interests  require 
it/'  Section  5737,  R.  S.  1881.  The  notice  of  special  ses- 
sions, provided  for  in  the  statute,  is  a  notice  not  to  the  public, 
but  to  the  individual  members  of  the  board. 

In  Wilson  v.  Board,  etc.,  68  Ind.  507,  in  speaking  of  special 
sessions  of  the  county  board,  the  court  said  :  *^  Whatever  no- 
tice the  auditor,  or  other  acting  county  officer,  may  give  of 
such  special  session,  and  however  and  whenever  such  notice 
may  be  served,  it  seems  to  us  that  these  matters  become  and 
are  unimportant  and  immaterial,  if,  pursuant  to  such  notice 
so  served,  the  board  of  commissioners  actually  meet  at  the 
time  indicated  therein  in  special  session."  See,  also,  Jussen  v. 
Board,  etc.,  95  Ind.  567,  and  State,  ex  rel.^  v.  Board,  etc,  104 
Ind.  123. 

We  are  of  opinion  that  the  second  paragraph  of  complaint 
fails  to  show  that  the  board  of  commissioners  of  Ripley 
county  were  not  in  legal  session  on  the  14th  day  of  April, 
1884  ;  and  it  does  not  even  attempt  to  show  that  such  board 
was  not  in  legal  session  on  the  17th  day  of  April,  1884,  the 
day  (yn  which  the  proceedings  in  controversy  herein  were 
commenced,  by  the  presentation  to  such  board  of  the  petition 
and  bond  mentioned  in  each  paragraph  of  such  complaint. 

It  is  not  claimed  in  the  third  paragraph  of  complaint,  but, 
on  the  contrary,  it  is  apparently  conceded  therein,  that  such 
board  was  lawfully  in  session  at  the  time  of  the  presentation 
of  such  petition.  When  the  board  of  commissioners  is  once 
lawfully  convened  in  special  session,  no  matter  on  what  ac- 
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count  or  for  what  purpose,  we  are  of  opinion  that  the  board, 
at  such  session,  may  lawfully  entertain  and  act  upon  any 
business,  matter  or  thing,  administrative,  corporate  or  judicial, 
which  may  be  presented  during  such  session  for  consideration 
and  decision,  where  notice  is  not  required  by  law  to  be  given 
previous  to  the  action  of  the  board.  When,  therefore,  the 
petition  for  the  improvement  of  the  Versailles  and  Rising 
Sun  State  Boad,  and  the  required  bond,  were  presented  to 
the  board  of  commissioners  of  Ripley  county,  lawfully  con- 
vened in  special  session,  on  the  17th  day  of  April,  1884,  it 
was  entirely  competent  for  such  board,  under  the  provisions 
of  the  afoi^esaid  act  of  March  3d,  1877,  without  any  previous 
notice  to  any  party  interested,  to  take  immediate  cognizance 
of  such  petition,  and  then  and  there,  pursuant  to  the  require- 
ments of  section  5092,  R.  S.  1881,  to  appoint  viewers  and  a 
competent  surveyor  or  engineer,  and  fix  the  time  and  place 
of  their  meeting.  These  things  the  statute  imperatively  re- 
quires the  county  board  to  do,  upon  the  presentation  of  such 
a  petition;  and  it  is  shown  in  each  paragraph  of  the  com- 
plaint herein  that  these  things  were  done,  and  nothing  more 
was  attempted  to  be  done  by  the  Ripley  county  board,  in 
special  session,  on  April  17th,  1884. 

We  are  of  opinion,  therefore,  that  the  plaintiff  has  wholly 
failed  to  show  by  the  averments  of  his  complaint,  or  any 
paragraph  thereof,  that  the  board  of  commissioners  of  Rip- 
ley county,  at  its  special  session  on  April  17th,  1884,  did 
not  acquire  full  and  complete  jurisdiction  of  the  subject- 
matter  of  the  petition  mentioned  in  such  complaint.  In  the 
absence  of  averment  to  the  contrarv,  we  would  be  bound  to 
assume,  even  if  it  did  not  so  appear,  that  the  auditor  of 
Ripley  county,  in  the  discharge  of  his  plain  statutory  duty, 
gave  the  notices  provided  for  in  section  5092,  supra,  in  the 
manner  prescribed  therein ;  and  that  the  county  board  thus 
acquired  full  and  complete  jurisdiction  of  the  persons  of  all 
the  parties  interested  in  the  proposed  improvement,  and 
especially  of  the  plaintiff  herein.     If  the  plaintiff  felt  him- 
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self  aggrieved  by  any  of  the  subsequent  orders  or  proceed- 
ings by  or  before  the  county  board,  in  the  prosecution  of 
the  prpposed  improvement,  our  laws  gave  him  a  complete 
and  adequate  remedy  for  his  grievances  by  providing  for  an 
appeal  from  such  orders  or  proceedings  to  the  circuit  court 
of  the  county.  ^ 

In  his  complaint  herein,  and  in  each  paragraph  thereof, 
which  were  filed  more  than  two  yeara  after  the  filing  of  the 
petition  mentioned  therein,  and,  as  we  may  well  suppose, 
after  the  proposed  improvement  was  about  completed,  the 
plainti£P  makes  a  collateral  attack  upon  the  validity  of  the 
orders  and  proceedings  of  the  county  board,  of  which  he 
complains.  This  suit  can  not  be  maintained;  for,  however 
erroneous  such  orders  and  proceedings  may  have  been,  they 
were  not  void.  Every  reasonable  presumption  must  be  in- 
dulged here  in  the  case  under  consideration,  as  in  other  cases 
of  collateral  attack,  in  the  absence  of  averments  clearly 
showing  that  the  county  board  had  no  jurisdiction  of  the 
matters  complained  of  or  of  the  parties  thereto,  in  favor  of  the 
validity  of  the  orders  and  proceedings  of  such  board.  Bal- 
timore, etc.,  R.  R.  Co.  V.  North,  103  Ind.  486 ;  Walker  v. 
JliU,  111  Ind.  223;  Ely  v.  Board,  etc.,  112  Ind.  361;  Prez- 
inger  v.  Harness,  ante,  p.  491. 

The  complaint  in  this  case,  and  each  paragraph  thereof, 
were  clearly  insuflScient,  we  think,  whether  challenged  by 
demurrer  below,  or  by  an  assignment  of  error  for  the  first 
time  in  this  court.  We  need  not  now  consider  the  other 
errors  complained  of. 

The  judgment  is  reversed,  with  costs,  etc. 

Filed  March  29, 1888 ;  petition  for  a  rehearing  avermled  Jane  19, 1888. 
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Chattel  Mortqaoe. — Mortgagor  in  Possesnon, — Sale  of  Property. — Tnat.-r'  ■ 
An  agreement  between  the  mortgagee  and  mortgagor  in  a  chattel  mort- 
gage that  the  latter  shall  continue  in  possession  and  sell  the  property 
in  the  usual  course  of  business,  the  net  proceeds  to  be  applied  upon  the 
mortgage  debt,  does  not  create  a  trust,  under  section  4921,  B.  S.  1881,  in 
favor  of  the  -mortgagor. 

Same. — ApplioaUon  of  Proceeds  of  Sales  to  Mortgage  Debt, — When  such  an 
agreement  has  been  entered  into,  and  the  mortgagor  fails,  either-  in 
whole  or  in  part,  to  apply  the  proceeds  as  stipulated,  the  law  will  make 
the  application  when  necessary  for  the  protection  of  other  creditors. 

Same. —  When  Trust  is  GiealecL — It  is  only  when  the  mortgagor  is  author- 
ized to  dispose  of  the  mortgaged  property  substantially  for  his  own 
benefit  that  a  trust  is  created  for  his  use. 

6a  ME. — ComplawU  by  Creditors  to  Set  Aside, — Evidenoe, — A  complaint  by 
creditors  to  set  aside  a  chattel  mortgage  alleged  to  have  been  executed 
by  their  debtor  with  fraudulent  intent,  states  a  case  under  section  4920, 
R.  S.  1881,  but  is  not  sustained  by  evidence  that  the  transaction,  by  a 
subsequent  agreement  between  the  mortgagor  and  mortgagee,  had  been 
changed  into  a  mere  conveyance  of  the  property  in  trust  for  the  use  of 
the  former,  thus  making  a  case  under  section  4921. 

From  the  Elkhart  Circuit  Court. 

J,  M.  Vanfleetf  for  appellants. 
H.  O.  Dodge,  for  appellees. 

4 

NiBLACK,  J. — On  the  9th  day  of  October,  1884,  Jacob 
Feig,  of  the  city  of  Elkhart,  in  this  State,  executed  to  his 
father,  Isaac  Feig,  of  the  city  of  New  York,  a  chattel  mort- 
gage on  a  stock  of  clothing  and  other  merchandise  kept  for. 
■sale  in  a  particularly  described  building  in  said  city  of  Elk- 
hart, to  secure  the  payment  of  the  aggregate  sum  of  $8,- 
926.20. 

The  mortgage  stipulated  that  the  mortgagor  should  remain 
in  possession  of  the  mortgaged  property  until  some  one  of 
several  enumerated  contingencies  might  happen.     The  mort- 
VOL.  114.— 37 
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gage  further  stipulated  that  the  mortgagor  should  keej)  an 
accurate  account  of  all  sales  made  by  him  of  the  mortgaged 
property,  and  that,  after  deducting  the  expenses  of  caring  for 
and  selling  the  same,  he  should  weekly  pay  over  to  the  mort- 
gagee what  remained  of  the  proceeds,  until  the  mortgage 
debt  should  be  fully  paid. 

In  April,  1885,  Nathan  Mayer,  Burchard  Engel  and  Isaac 
Livingston,  composing  the  firm  of  Mayer,  Engel  <&  Co.,  and 
Isaac  S.  Straus  and  Henry  Myer,  constituting  the  firm  of 
Straus  &  Myer,  judgmeqt  creditors  of  Jacob  Feig,  com- 
menced this  suit  against  him  and  his  said  father,  Isaac  Feig» 
to  set  aside  and  cancel  the  mortgage  executed  as  above,  upon 
the  ground  tliat  the  same  was  executed  for  the  purpose  of 
hindering,  delaying  and  defrauding  the  other  creditors  of 
Jacob  Feig,  and  especially  the  plaintiffs,  and  that  sucli  mort- 
gage was  designed  to  be  used  as  a  "  cloak  and  cover  "  for  the 
benefit  of  him,  the  said  Jacob  Feig,  in  inducing  his  creditors 
to  accept  unfair  terms  of  compromise  in  the  adjustment  of 
his  indebtedness. 

The  circuit  court,  after  hearing  the  evidence,  came  to  the 
conclusion  that  it  did  not  support  the  material  allegations  of 
the  complaint,  and  accordingly  gave  judgment  for  the  de- 
fendants. 

It  was  made  to  appear  by  the  evidence  that  the  mortgaged 
property  comprised  all  the  property  owned  by  Isaac  Feig 
when  the  mortgage  was  given,  and  that  it  was  probably  not 
sufficient  to  pay  the  mortgage  debt ;  that,  after  the  mortgage 
was  executed,  it  was  agreed  between  Jacob  Feig  and  his 
father  that  he,  the  said  Jacob,  should  remain  in  possession, 
and  continue  to  sell  and  dispose  of  the  mortgaged  property, 
as  he  had  theretofore  done,  being  required  to  pay  over  from 
time  to  time  to  him,  the  said  Isaac  Feig,  as  the  mortgagee, 
the  net  proceeds  of  all  sales  made  in  pursuance  of  such  agree- 
ment ;  that  at  the  time  of  the  trial  the  said  Jacob  had  realized 
from  sales  made  by  him  the  gross  sum  of  $1,681.25,  out  of 
which  he  had  paid  $400  on  the  mortgage ;  that  he  had  re- 
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tained  and  applied  to  his  own  use  sums  as  follows :  In  No- 
vember, 1884,  $23;  in  December,  1884,  $21;  in  January, 
1885,  $40;  in  February,  1885,  $8,  and  in  March,  1885,  $21  ; 
that  he  had  used  the  remainder  of  such  gross  sum  in  the  pay- 
ment of  expenses  in  taking  care  of  and  selling  the  property. 

There  was  also  evidence  tending  to  show  that  Isaac  Feig 
knew  that  Jacob  Feig  had  no  means  of  living  without  using 
some  part  of  the  proceeds  arising  from  the  sale  of  the  mort- 
gaged property. 

In  the  prosecution  of  this  appeal  the  only  claim  made  is, 
that  upon  the  evidence  the  finding  and  judgment  ought  to 
have  been  in  favor  of  the  plaintiffs  below. 

Sections  4920  and  4921,  R.  S.  1881,  are  as  follows:      ' 

"4920.  All  conveyances  or  assignments,  in  writing  or 
otherwise,  of  any  estate  in  lands,  or  of  goods,  or  things  in 
action,  every  charge  upon  lands,  goods,  or  things  in  action, 
and  all  bonds,  contracts,  evidences  of  debt,  judgments,  de- 
crees, made  or  suffered  with  the  intent  to  hinder,  delay,  or  de- 
fraud creditors,  or  other  persons  of  their  lawful  damages, 
forfeitures,  debts,  or  demands,  shall  be  void  as  to  the  persons 
sought  to  be  defrauded. 

"4921.  All  deeds  of  gift,  conveyances,  transfers,  or  as- 
signments, verbal  or  written,  of  goods  or  things  in  action, 
made  in  trust  for  the  use  of  the  person  making  the  same, 
shall  be  void  as  against  creditors,  existing  or  subsequent,  of 
such  person.'^ 

Counsel  for  the  plaintiffs  impliedly  admits  that  the  evi- 
dence did  not  make  a  case  against  the  defendants,  under  sec- 
tion 4920,  above  set  out,  but  contends  that  it  did  establish 
the  fact  that  the  mortgage  was  executed  for  the  purpose  of 
creating  a  secret  trust  in  favor  of  Jacob  Feig,  and  hence 
as  a  conveyance  in  trust  for  his  use  which,  under  the  pro- 
visions of  section  4921,  supra,  was  void  as  against  the  plain- 
tiffs, without  reference  to  the  question  of  fraudulent  intent, 
and  however  just  the  mortgage  debt  may  have  been. 

We  are  unable  to  concur  in  this  latter  view  of  the  evi- 
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dence.  An  agreement  between  the  mortgagee  and  mort- 
gagor in  a  chattel  mortgage  that  the  latter  shall  continue  in 
possession  of  the  mortgaged  property,  and  sell  and  dispose 
of  the  same  in  the  usual  course  of  business,  the  net  proceeds 
to  be.  applied  in  discharge  of  the  mortgage  debt,  does  not 
create  either  a  secret  or  an  open  trust  in  the  property  in 
favor  of  the  mortgagor.  When  such  an  agreement  has  been 
entered  into,  and  the  mortgagor  fails,  either  in  whole  or  in 
part,  to  apply  the  proceeds  accordingly,  the  law  will  make 
the  application,  when  necessary  for  the  protection  of  the  in- 
terests of  other  creditors.  It  is  only  when  the  mortgagor  is 
authorized  to  dispose  of  the  property  substantially  for  his 
own  benefit  that,  in  such  a  case,  a  trust  is  created  for  his 
use.  Muncie  NaPl  Bafik  v.  Brown,  112  Ind.  474;  New  v. 
Sailors f  avie,  p.  407;  Wilson  v.  Stillivan,  58  N.  H.  260; 
Gibbs  V.  Parsons,  6  Atlantic  Rep.  98. 

Then,  too,  the  complaint  upon  which  the  plaintifis  relied 
at  the  trial  made  the  gravamen  of  the  suit  depend  upon  the 
alleged  fraudulent  intent  with  which  the  mortgage  was  ex- 
ecuted, thus  making  a  case  against  the  defendants  under  sec- 
tion 4920  of  the  statute. 

Conceding,  therefore,  that  the  evidence  tended  to  prove 
that,  by  some  subsequent  agreement  or  understanding  between 
the  parties,  independent  of  and  inconsistent  with  the  stipula- 
tions of  the  mortgage,  the  transaction  had  been  changed  into 
a  mere  conveyance  of  the  property  in  trust  for  the  use  of 
Jacob  Feig,  such  proof  did  not  support  the  gravamen  of  the 
complaint. 

Evidence  of  such  a  subsequent  agreement  or  understand- 
ing tended  only  to  make  out  a  case  under  the  provisions  of 
section  4921,  to  which  we  have  referred,  which,  as  has  been 
seen,  was  a  case  essentially  different  from  the  one  presented 
by  the  complaint.  R.  8.  1881,  section  393 ;  Oity  of  Hunting^ 
ton  V.  Mendenhall,  73  Ind.  460. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  19, 1888. 
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The  State,  ex  rel.  Williams,  v.  Edwards. 

CJouNTY  Superintendent. -JSrtfwtiono/l — Tie  Vote. — Auditor's  OoMing  Vote, 
— Itight  cf  IneumberU  to  Hold  Over. — Quo  WarraTUo. — Township  trustees 
met  at  the  time  required  by  statute  to  appoint  a  county  superintendent 
of  schools  to  succeed  W.,  the  then  incumbent.  Several  ineffectual  votes 
were  taken,  and  on  the  last  ballot  one<half  of  the  trustees  voted  for  £. 
and  the  other  half  voted  in  blank.  A  resolution  was  then  offered  de- 
claring that  E.  be  appointed.  The  vote  upon  the  adoption  of  the  reso- 
lution was  evenly  divided  for  and  against  it.  The  county  auditor 
thereupon  gave  a  casting  vote  in  favor  of  the  resolution,  and  a  certif- 
icate of  election  was  issued  to  E.  Quo  UDarrarUo  by.  W.,  claiming  that  no 
successor  to  him  has  been  elected,  and  that  he  is  entitled  to  hold  over. 

Held,  that  the  election  of  E.  was  void,  because  (1)  the  trustees,  under  sec- 
tion 4424,  B.  S.  1881,  must  determine,  without  dictation  from  the  au- 
ditor, the  manner  in  which  the  election  of  superintendent  must  be  held, 
and  that  the  action  of  the  auditor,  in  assuming  to  give  a  casting  vote 
upon  the  adoption  of  the  resolution,  was  unwarranted  dictation ;  (2) 
under  such  section  4424  the  vote  upon  the  resolution  proposed  did  not 
constitute  a  tie  authorizing  the  auditor  to  give  the  casting  vote,  and 
there  could  be  no  election  under  such  resolution  unless,  a  quorum  of  all 
the  trustees  being  present,  a  majority  of  such  trustees  vote  therefor. 

From  the  Blackford  Circuit  Court. 

H.  Brownlee  and  W.  H,  Can^ott^  for  appellant. 
/.  Gantwell  and  8.  W,  Cantwell,  for  appellee. 

* 

HowK,  J. — In  this  case  errors  are  assigned  here  by  plain- 
tiff ^s  relator,  Williams,  which  call  in  question  (1)  the  over- 
ruling of  his  several  demurrers  to  the  first,  second  and  third 
paragraphs,  respectively,  of  defendant's  answer  herein,  and 
(2)  the  sustaining  of  defendant's  demurrer  to  the  relator^s 
reply  to  such  paragraphs  of  answer. 

These  errors  we  will  consider  in  the  order  of  their  state- 
ment, and  decide  the  questions  thereby  presented. 

On  the  30th  day  of  June,  1887,  plaintiff's  relator  filed  in 
the  court  below  an  information,  in  the  nature  of  a  quo  war- 
ranto proceeding,  wherein  he  averred  that,  on  the  first  Mon- 
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day  of  June,  1885,  at  a  meeting  of  the  trustees  of  the  several 
townships  of  Blackford  county,  in  this  State,  then  held  at  the 
court-house  of  such  county,  in  Hartford  City,  for  the  pur- 
pose of  electing  a  county  superintendent  for  Blackford  county 
for  the  two  years  then  next  ensuing,  the  relator,  Williams, 
was  by  said  trustees  elected  and  declared  to  be  the  county 
superintendent  within  and  for  such  county  of  Blackford ; 
whereby  such  relator  became  and  was  entitled  to  perform  all 
the  duties  of  such  office  for  the  two  years  then  next  ensuing, 
and  until  his  successor  should  be  chosen  and  qualified ;  that 
relator  gave  such  bond  as  was  required  to  be  given,  and  took 
the  oath  of  his  office,  and  entered  upon  and  still  continued 
in  the  discharge  of  the  duties  of  his  office ;  that,  again,  on 
the  first  Monday  of  June,  1887,  the  trustees  of  said  several 
townships  met  for  the  purpose  of  electing  a  successor  to  the 
relator  as  such  county  superintendent ;  but  that  such  trustees 
wholly  failed  to  elect  any  one  to  succeed  relator,  and,  sepa- 
rating without  performing  such  duty,  they  had  not  at  any 
time  since  elected  a  successor  to  the  relator  in  such  office; 
that  at  such  meeting  in  June,  1887,  no  .votes  were  so  cast  as 
to  make  a  tie  vote  between  two  candidates  for  such  office, 
when  the  auditor  of  such  county,  by  his  vote,  might  have 
decided  the  election ;  but  that  there  was  a  total  &ilure  to 
elect,  or  to  declare  anyone  elected, as  the  relator's  successor; 
and  that  the  relator  was  still  a  resident  of  Blackford  county, 
and  was,  and  had  been  since  his  election  as  aforesaid,  eligible 
to  hold  and  exercise  the  functions  of  the  aforesaid  office. 

And  the  relator  further  averred,  that  since  the  first  Monday 
of  June,  1887,  defendant,  ChaunceyE.  Edwards,  falsely  pre- 
tending that  at  such  meeting  of  said  trustees  in  June,  1887, 
he  w^as  elected  to  such  office  of  county  superintendent,  had 
filed  his  bond  as  such,  which  was  approved  by  the  county 
auditor,  had  taken  the  official  oath,  and  had  obtruded  himself 
into  and  was  usurping  the  office  aforesaid,  by  giving  out  that 
he  was  the  duly  elected  and  qualified  county  superintendent 
for  Blackford  county,  and  by  examining  applicants  as  to  their 
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qualifications  to  teach  in  the  common  schools  of  such  county, 
and  by  issuing,  as  such  pretended  county  superintendent,  cer- 
tificates to  such  applicants  that  they  had  been  duly  examined 
by  him,  and  proved  qualified,  etc. ;  that  defendant,  Edwards, 
was  not  entitled  to  perform  the  functions  or  duties  of  such 
office  ;  but  that,  for  the  want  and  in  the  absence  of  any  such 
election,  the  relator  alone  was  entitled  to  perform  such  duties. 
Wherefore,  etc. 

Defendant  answered  in  four  paragraphs,  of  which  the  fourth 
and  last  paragraph  was  a  geneml  denial  of  the  material  alle- 
gations in  the  relator's  information.  Each  Of  the  first  three 
paragraphs  of  answer  stated  special  or  affirmative'  matters  as 
a  defence  :  and  to  each  of  these  paragraphs  the  relator's  de- 
murrer, for  the  alleged  insufficiency  of  the  facts  therein  to 
■constitute  a  defence,  was  overruled  by  the  court  below. 

These  rulings  are  assigned  hereby  plaintiflT's  relator  as  the 
first  errors  of  which  he  complains. 

In  the  first  paragraph  of  his  answer,  defendant  alleged  that 
on  the  first  Monday  of  June,  1887,  Blackford  county,  in  this 
State,  was  divided  into  four  civil  townships,  named  respect- 
ively as  follows,  to  wit :  Licking,  Jackson,  Harrison  and 
Washington  townships,  in  each  of  which  townships  there  was 
at  that  time  a  duly  elected,  qualified  and  acting  trustee ;  that, 
on  the  day  last  mentioned,  all  of  such  trustees  met  in  the  , 
auditor's  office  of  such  county,  in  the  presence  of  the  county 
auditor,  for  the  purpose  of  electing  a  county  superintendent 
of  schools  as  required  by  law  ;  that  thereupon  the  following 
proceedings  were  had  and  entered  of  record  by  the  county 
auditor  at  the  time  :  Here  a  transcript  of  such  record,  duly 
certified  by  such  auditor,  is  inserted  in  the  body  of  such  par- 
agraph of  answer,  which  record  shows  that  all  the  trustees 
of  the  several  townships  of  such  county  met  at  the  time  and 
place  and  for  the  purpose  stated,  and  proceeded  to  vote  by 
ballot,  and  so  voted  fourteen  diffiirent  times,  for  the  purpose 
of  electing  or  appointing  a  county  superintendent,  setting  out 
the  result  of  the  ballot  each  time,  giving  the  names  of  the 
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persons  voted  for  and  the  vote  each  received.  The  fourteenth 
and  last  ballot  resulted  in  two  votes  for  Blank  and  two  votes 
for  Edwards.  Immediately  following  the  last  ballot,  thesa 
proceedings  are  shown  by  such  record,  to  wit: 

'^Resolved,  That  Chauncey  E.  Edwards  be  and  is  hereby 
appointed  county  superintendent  of  the  county  of  Blackford 
for  the  period  of  two  years,  ending  upon  the  first  Monday  of 
June,  1889,  or  until  his  successor  is  elected  and  qualified." 

Then  follows  the  vote  upon  the  adoption  of  the  resolution 
quoted,  showing  that  of  the  township  trustees  two  voted  for 
and  two  against  the  adoption  thereof;  and  that  then  the 
county  auditor,  ex  officio  clerk  of  such  election,  assuming 
that  this  was  the  tie  vote  he  was  authorized  to  give  the  cast- 
ing vote  upon,  voted  for  the  adoption  of  such  resolution. 
The  two  trustees  who  voted  against  the  resolution  then  made 
and  signed  the  following  protest,  to  wit:  "We  do  hereby 
enter  our  protest  against  the  above  vote."  It  was  also  shown 
by  such  record  that,  on  the  same  day,  the  same  trustees  entered 
a  more  elaborate  protest  against  the  "  so-called  appoint- 
ment "  of  Edwards,  wherein  they  "  aver  that  there  was  no 
election,  no  ballot  cast,  no  nomination  of  candidates,"  and 
they  desired  that  such  protest  be  spread  upon  the  minutes  of 
such  meeting,  that  such  proceedings  were  had  without  their 
knowledge  or  consent. 

Defendant  then  averred  that  he  was  the  person  referred  to 
in  the  resolution  above  quoted,  and  for  whom  two  votes  were 
cast  on  said  fourteenth  ballot ;  that,  at  said  meeting,  defend- 
ant was  duly  elected  and  appointed  county  superintendent 
for  the  two  yeiars  then  next  ensuing,  as  was  shown  by  the 
aforesaid  record;  that,  at  th^  time  of  his  election  to  such 
oiBce,  defendant  was  and  had  been  since  and  then  was  a  citi- 
zen and  resident  voter  of  Blackford  county,  and  eligible  to 
such  oflBce;  that,  after  his  said  election,  to  wit,  on  June  8th, 
1887,  defendant  had  taken  and  subscribed  his  oath  of  oflScCy 
and  had  executed  his  official  bond,  with  sureties  approved  by 
the  county  auditor,  payable  to  the  State  and  conditioned  ac- 
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cording  to  law ;  that  defendant  had  complied  with  the  re- 
quirements of  the  statute  governing  his  said  office^  had 
received  from  the  county  auditor  a  certificate  of  his  said 
election,  had  entered  upon  the  discharge  of  the  duties  of  his 
said  office,  and  was  then  holding  and  exercising  the  functions 
of  such  office  by  virtue  of  his  said  appointment  thereto. 
Wherefore,  etc. 

In  the  second  and  third  paragraphs  of  his  answer,  defend- 
ant has  not  asserted  any  other  or  different  title  to  such  office 
of  county  superintendent  than  the  title  he  has  so  fully  ai\d 
elaborately  stated  and  set  forth  in  the  first  paragraph  of  such 
answer  herein.  Without  attempting,  therefore,  even  to  sum- 
marize the  facts  averred  in  either  the  second  or  third  para- 
graphs of  such  answer,  we  may  say  generally,  in  relation 
thereto,  that  if  the  facts  stated  in  the  first  paragraph  of  such 
answer  clearly  show,  as  we  think  they  do,  that  defendant  was 
not  legally  elected  to  the  office  of  county  superintendent  on 
the  first  Monday  of  June,  1887,  or  at  any  subsequent  time, 
then  it  is  certain  that  he  has  failed  to  state,  in  any  one  of 
the  special  paragraphs  of  his  answer,  a  valid  defence  to  the 
relator's  cause  of  action,  and  that  the  demurrers  to  each 
and  all  of  such  paragraphs  ought  to  have  been  sustained. 

The  error  in  the  proceedings  of  the  township  trustees, 
under  which  defendant  claimed  title  to  the  office  of  countv 
superintendent,  grew  out  of  the  unwarranted  assumption  of 
the  county  auditor,  ex  officio  clerk  of  such  election,  that  he 
was  authorized  by  the  statute  to  give  a  casting  vote  upon 
the  adoption  of  a  resolution  changing  the  mode  of  procedure 
from  an  election  by  ballot,  and  declaring  the  election  of  de- 
fendant to  the  office  by  resolution  adopted  by  a  yea  and  nay 
vote.  This  error  was  fundamental,  and,  as  we  think,  vitiated 
and  avoided  the  attempted  election  of  defendant  as  county 
superintendent  under  and  by  virtue  of  such  resolution.  In 
State,  ex  rei,  v.  Kilroy,  86  Ind.  118,  it  was  substantially 
held  by  this  court,  in  construing  the  provisions  of  section 
4424,  R.  S.  1881,  in  relation  to  the  appointment  of  a  county 
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superintendent  of  common  schools,  that  the  county  auditor 
although  clerk  of  the  election  by  the  township  trustees,  and 
required  to  keep  a  record  of  the  election  in  a  book  for  that 
purpose,  has  no  power  to  dictate  to  such  trustees  the  manner 
in  which  they  shall  vote  for  the  election  or  appointment  of 
such  superintendent,  whether  viva  voce  or  by  ballot,  or  by 
the  adoption  of  a  resolution,  by  a  yea  and  nay  vote,  declar- 
ing that  some  person  named  therein  be  and  is  thereby  elected 
or  appointed  as  such  superintendent ;  and  that  the  trustees 
must  determine,  without  dictation  from  such  auditor  or  clerk, 
the  manner  in  which  the  election  must  be  held  or  the  ap- 
pointment made.  We  need  not  argue  for  the  purpose  of 
showing  that,  in  the  case  under  consideration,  the  action  of 
the  county  auditor,  as  shown  by  defendant's  answer,  in  assum- 
ing to  give  a  casting  vote  upon  the  adoption  of  the  resolu- 
tion quoted,  was  dictation  pure  and  simple  on  his  part  to  the 
township  trustees,  or  fully  one-hdlf  of  their  number,  that 
the  mode  of  their  procedure  in  the  election  or  appointment 
of  the  county  superintendent  must  be  changed  from  a  vote 
by  ballot  to  a  yea  or  nay  vote  upon  the  adoption  of  such 
resolution  declaring  that  defendant  herein  was  thereby  ap- 
pointed as  such  superintendent. 

We  are  of  opinion,  also,  that  the  attempted  election  or  ap- 
pointment of  defendant  to  the  office  of  county  superintend- 
ent, by  the  adoption  of  the  resolution  above  quoted  upon  the 
casting  vote  of  the  auditor  or  clerk  of  such  election,  was 
void  and  of  no  effect  for  another  and,  perhaps,  better  reason. 

Our  statute  on  the  subject  of  the  election  or  appointment 
of  such  superintendent  by  the  township  trustees  of  the  sev- 
eral townships  of  the  county,  it  is  true,  provides  that  "the 
county  auditor  shall  be  clerk  of  such  election  in  all  cases,  and 
give  the  casting  vote  in  case  of  a  tie,"  etc.  Section  4424, 
supray  in  force  since  March  8th,  1873. 

It  will  be  readily  seen  from  the  statutory  provision  last 
quoted,  that  the  county  auditor  as  clerk  of  such  election  has 
power  to  give  the  casting  vote  only  in  case  of  a  tie  at  such 


NOVEMBER  TERM,  1887.  587 

The  State,  tx  reL  WilliamSi  t>.  Edwards. 

election.  There  can  be  no  tie  of  votes,  within  the  meaning 
of  this  statutory  provision,  where  the  one-half  of  the  quali- 
fied voters  cast  their  votes  for  one  person  or  candidate,  and 
the  residue  of  such  voters  cast  their  votes  in  blank,  or  for  a 
fictitious  person,  or  against  the  adoption  of  a  resolution  de- 
claring the  election,  or  appointment  of  the  person  named 
therein  to  the  office.  In  other  words,  where  a  resolution  is 
presented  at  such  an  election  declaring  that  the  one  person 
named  therein  is  appointed  thereby  to  the  office  of  county 
superintendent,  such  resolution  can  not  be  adopted  unless  a 
majority  of  all  the  trustees  of  the  several  civil  townships  in 
the  county,  present  and  constituting  at  least  a  quorum  of  all 
such  trustees,  vote  for  the  adoption  thereof;  and  the  fact 
shown  by  defendant's  answer  in  the  case  in  hand,  that  the 
one-half  only  of  all  the  trustees  voted  for,  while  the  other 
half  voted  against,  the  adoption  of  such  resolution,  does  not 
make  the  "case  of  a  tie,"  wherein,  under  the  statute,  the 
county  auditor,  as  clerk  of  such  election,  had  power  to  "give 
the  casting  vote,''  either  for  or  against  the  adoption  of  the 
resolution. 

The  case  contemplated  by  the  statute,  in  which  the  county 
auditor  as  such  clerk  may  "  give  the  casting  vote,"  is  a  case 
wherein  the  votes  of  all  the  township  trustees  present, 
and  constituting  at  least  a  quorum  of  all  such  trustees,  are 
equally  divided  between  two  personsor  candidates,  and  where 
such  "  casting  vote,"  no  matter  how  it  may  be  cast,  will  re- 
sult in  the  election  to  the  office  of  one  or  the  other  of  such 
persons  or  candidates ;  and  that  certainly  was  not  the  case  in 
which  the  auditor  of  Blackford  county  assumed  the  power 
to  give  the  casting  vote  in  favor  of  the  election  of  defend- 
ant, as  shown  by  his  special  answers  herein.  McGee  v.  State^ 
ex  reL,  103  Ind.  444;    State,  ex  reL,  v.  Porter,  113  Ind.  79. 

Our  conclusion  is  that  the  cpurt  below  clearly  erred  in 
overruling  relator's  demurrers  to  each  of  the  first,  second  and 
third  paragraphs  of  defendant's  answer  to  the  information 
herein. 
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This  conclusion  renders  it  unnecessary  for  us  to  consider 
and  decide  the  question  presented  by  the  alleged  error  of  the 
court  below  in  sustaining  defendant's  demurrer  to  the  reply 
of  relator  to  the  special  paragraphs  of  answer  herein.  We 
may  properly  say,  however,  that  it  was  error  to  sustain  the 
demurrer  to  such  reply,  for  the  paragraphs  of  answer  to  which 
the  reply  was  filed  were  clearly  bad,  as  we  have  already  de- 
cided. This  being  so,  whether  the  reply  was  good  or  bad, 
the  demurrer  thereto  ought  to  have  been  carried  back  and 
been  sustained  by  the  court  to  such  special  paragraphs  of 
answer ,  for  it  is  well  settled  by  our  decisions  that  even  a  bad 
reply  is  a  good  enough  reply  to  bad  paragraphs  of  answer. 
jEtna  Ins,  Oo,  v.  Baker,  71  Ind.  102;  State,  ex  reL,  v.  Porter, 
89  Ind.  260 ;  Clawson  v.  Chicago,  etc,  R,  W,  Co,,  95  Ind. 
152 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrers  to  each 
of  the  first  three  paragraphs  of  answer,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
Filed  April  12, 1888;  petition  for  a  rehearing  overruled  May  18, 1888. 


No.  13,315. 

Davis  v.  Rupe  et  al. 

Sheriff's  Sale. — Emts  During  Time  Allowed  for  Redemption. — Right  qf  Pur- 
chaser  to  Recover,  -Ad  of  1881. — TmpaiHng  Ohligoiion  (f  GoniraeU, — Consti' 
tutioncd  Law, — Simple  contract  debts  were  created  by  H.  in  1880,  while 
the  redemption  law  of  1879  was  in  force.  That  law  proyided  that  the 
owner  or  occupant  of  land  sold  on  execution  should  be  liable  to  the 
purchaser,  in  case  redemption  should  not  be  made,  for  the  reasonable 
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rents  thereof  daring  the  time  allowed  for  redemption.  A  sale  of  H.'s 
property  was  made  in  1884,  after  the  redemption  law  of  1879  had  been 
superseded  by  that  of  1881.  The  later  law  creates  no  liability  for  rents 
during  the  time  allowed  for  redemption.  It  declares  that  its  provisions 
shall  not  apply  io  sales  made  prior  to  its  passage,  but  that  all  sales  and 
redemptions  subsequently  made  shall  be  governed  thereby. 

Hdd,  that  the  act  of  1881  governs,  and  rents  are  not  recoverable  by  the 
execution  purchaser. 

Hddy  also,  that  the  act  of  1881  is  not  unconstitutional  as  impairing  the 
obligation  of  contracts. 

Constitutional  Law. —  Obligation  of  ContmcU. —  EnactmerUa  Impairing. — 
For  a  discussion  of  general  principles  relating  to  enactments  which  af- 
fect the  remedy  merely,  as  distinguished  from  those  which,  by  limiting 
or  changing  the  remedy,  impair  the  obligation  of  pre-existing  contracts, 
and  for  the  citation  of  many  valuable  authorities,  see  opinion. 

From  the  Wayne  Circuit  Court. 

H.  C.  Fox  and  J.  F.  Robbina^  for  appellant. 
G.  H,  Burchenal,  J.  L.  Rupe,  J.  F.  Kibbey,  J.  H.  Kibbey 
and  T.  J.  Study,  for  appellees. 

Mitchell,  .C.  J. — The  question  for  decision  in  the  present 
case  arises  upon  the  following  facts :  Between  the  1st  day  of 
January  and  the  1st  day  of  June,  1880,  Elwood  Hadley  be- 
came indebted  to  divers  persons  for  goods  and  merchandise 
sold  and  delivered.  The  debts  were  simple  contract  debts, 
not  secured  by  mortgage  or  other  lien  upon  real  estate.  In 
the  years  1880  and  1881  judgments  were  recovered  in  the 
Wayne  Circuit  Court  against  Hadley  upon  the  above  men- 
tioned debts.  Subsequently,  in  pursuance  of  an  order  and 
decree  of  the  Wayne  Circuit  Court — the  decree  having  been 
given  in  an  action  in  which  the  above  mentioned  creditors 
united  to  set  aside  an  alleged  fraudulent  conveyance  thereto- 
fore made  of  certain  real  estate  owned  by  the  judgment 
debtor — the  sheriff  of  Wayne  county,  in  the  month  of  June, 
1884,  sold  the  real  estate  described  in  the  decree  as  the  prop- 
erty of  Elwood  Hadloy  to  John  Bupe,  as  trustee  of  the  cred- 
itors at  whose  suit  the  decree  had  been  given.  No  redemption 
having  taken  place  from  the  sale  so  made,  the  sheriff  executed 
a  deed  accordingly  to  the  purchaser  as  trustee  in  June,  1885. 
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Pending  the  year  for  redemption,  Robert  F.  Davis  occupied 
the  real  estate  as  tenant  of  El  wood  Hadley,  he  having  leased 
the  same  prior  to  the  sale  at  a  stipulated  sum  by  the  month, 
the  amount  agreed  upon  as  rent  being  the  fair  rental  value 
of  the  premises. 

The  facts  having  been  found  substantially  as  above  stated 
in  an  action  brought  by  the  trustee  against  Davis  to  recover 
the  rent  accrued  during  .the  year  for  redemption,  the  court 
stated  conclusions  of  law  thereon  to  the  effect  that  the  trustee 
was  entitled  to  recover  from  the  tenant  of  Hadley  two-thirds 
of  the  rent  so  accrued,  the  wife  of  Hadley  being  entitled  to 
the  other  one-third,  she  having  become  owner  of  an  undi- 
vided one-third  of  the  premises  under  the  act  of  March  11th, 
1875. 

The  propriety  of  the  conclusions  thus  stated  depends  en- 
tirely upon  the  validity  of  the  act  relating  to  the  redemption 
of  lands  from  sales  on  execution  and  decretal  orders,  in  force 
from  and  after  April  11th,  1881.  This  act,  like  the  one  it 
superseded  (Acts  *1879,  p.  176),  provided  that  the  owner  of 
real  estate  sold  by  the  sheriff  on  execution  or  decretal  order, 
should  be  entitled  to  the  possession  of  the  land  sold  for  one 
year  after  the  date  of  the  sale.     Section  767,  R.  S.  1881. 

Unlike  the  earlier  act,  the  later  does  not  provide  that  the 
owner  or  occupant  of  the  land  during  the  time  it  is  subject 
to  redemption  shall  be  liable  to  the  purchaser  for  the  reason- 
able rents  and  profits  thereof^  in  case  it  is  not  redeemed.  It 
is  silent  upon  that  subject. 

As  has  been  seen,  the  debts  which  formed  the  basis  of  the 
several  judgments,  for  the  satis&ction  of  which  the  real  estate 
was  subsequently  ordered  to  be  sold,  were  contracted  by  El- 
wood  Hadley  in  1880,  while  the  redemption  law  of  1879  was 
still  in  force.  The  sale  was  made  in  1884,  the  act  of  1881 
being  then  in  force.  That  act  declares,  in  effect,  that  its  pro- 
visions shall  not  apply  to  any  sale  made  prior  to  the  taking 
effect  thereof;  but  that  all  sales  made  after  the  passage  of  the 
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act,,  and  all  redemptions  therefrom,  shall  be  governed  by  its 
provisions. 

The  learned  circuit  court  proceeded  upon  the  assumption 
that  the  provisions  of  the  act  of  1879,  which,  in  express 
terms,  rendered  the  owner  or  occupant  of  land  sold  liable  to 
the  purchaser  for  the  reasonable  rents  and  profits,  in  case  the 
property  was  not  redeemed  within  the  time  prescribed,  re- 
mained operative  and  in  effect  in  respect  to  contracts  made 
while  it  was  in  force,  notwithstanding  the  provisions  of  the 
act  of  1881  in  relation  to  sales  after  the  taking  effect  of  that 
act.  The  later  act,  it  is  said,  in  so  far  as  it  indicates  a  con- 
trary purpose,  by  omitting  to  provide  for  the  recovery  of 
rent  by  the  purchaser  at  an  execution  sale,  is  in  conflict  with 
those  provisions  of  the  Federal  and  State  Constitutions,  re- 
spectively, which  prohibit  the  passing  of  laws  impairing  the 
obligation  of  contracts. 

What  constitutes  the  obligation  of  a  contract,  in  the  con- 
stitutional sense,  has  been  a  fruitful  subject  upon  which  much 
learned  discussion  may  be  found  in  the  reported  decisions. 
Generally,  the  obligation  of  a  contract  may  be  said  to  be  the 
legally  enforceable  duty  which  the  Obligor  is  under  to  per- 
form it.  Notwithstanding  all  that  has  been  said  upon  the 
subject,  the  boundary  line  distinguishing  enactments  which 
affect  the  remedy  merely  from  those  which,  by  limiting  or 
changing  the  remedy,  impair  the  obligation  of  pre-existing 
contracts,  has  not  been,  and,  for  obvious  reasons,  can  not  be, 
drawn  so  broadly  as  to  furnish  a  satisfactory  rule  for  the  de- 
termination of  all  cases.  "  Every  case  must  be  determined 
upon  its  own  circumstances."  Von  Hoffman  v.  City  of 
Quincy,  4  Wall.  535. 

Certain  general  principles  have  been  universally  accepted, 
and  whether  or  not  an  enactment  falls  within  the  constitu- 
tional inhibition,  is  to  be  determined  by  the  application  of 
those  principles  to  the  statute  and  the  contract  in  question 
in  each  case.  Thus  it  is  settled  that  an  existing  remedy 
available  for,  and  appropriate  to,  the  enforcement  of  a  con- 
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tract  when  and  where  it  was  made^  is  within  its  obligatory 
scope.  Buaer  v.  Shepard,  107  Itjd.  417 ;  Bryson  v.  McOreary, 
102  Ind.  1,  and  cases  cited;  Gunn  v.  Barry,  15  Wall.  610; 
Edwards  v.  Kearzey,  96  U.  S.  595. 

Ail  available  remedy  for  the  enforcement  of  the  contract 
having  existed  at  the  tima.it  was  made,  the  obligee  may  as- 
sume that  the  State  will  not  deprive  him  of  the  means  of 
making  his  contract  eifectual  according  to  the  course  of  jus- 
tice in  the  courts. 

A  contract  having  no  other  sanction  than  the  moral  sense 
of  obligation  or  duty  possessed  by  the  persons  benefited  and 
equitably  bound  to  perform,  might,  in  many  instances,  be  a 
delusion,  and  without  force  or  value.  Hence  there  is  em- 
braced in,  or  adherent  to,  the  obligation  of  every  contract 
the  legal  right  to  enforce  performance,  according  to  a  mode 
of  procedure  appropriate  to  the  subject-matter  of  the  con- 
tract. This  right  to  make  the  contract  effectual  by  legal 
compulsion  is  one  of  the  most  efficient  and  essential  elements 
of  its  obligation,  and  is  as  much  a  subject  of  protection 
within  the  Constitution  as  is  any  other  feature  of  the  con- 
tract. Although  the  remedy  constitutes  an  essential  part  of 
the  obligation  of  a  contract,  it  does  not  follow  that  the  ex- 
isting or  any  other  particular  form  of  remedy  becomes  neces- 
sarily a  contract  right  or  a  subject  of  the  contract,  and,  there- 
fore, part  of  its  obligation  in  such  sense  as  to  confer  a  vested 
right  in  the  remedy,  so  as  to  place  it  beyond  the  domain  of 
legislative  modification  or  change. 

The  power  of  the  Legislature  to  change  the  remedy,  where 
no  substantial  right  xinder  the  contract  is  affected,  is  well 
settled.  The  prohibited  change  is  such  as  affects  or  impairs 
a  contract  right,  or  which  substantially  deprives  a  party 
of  adequate  means  of  enforcing  his  contract.  In  the  lan- 
guage of  Sharkey,  C.  J. :  "  It  is  only  necessary  that  there 
should  be  an  adequate  subsisting  remedy.  *  *  *  If  the 
remedy  given  be  as  good  as  that  which  was  taken  away,  the 
obligation  of  the  contract  is  not  thereby  impaired."  McMillan 
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V.  Sprague,  4  How.  (Miss.)  647 ;  Wade  Retroactive  Laws^  sec- 
tion 203;  Baldwin  v.  OUy  of  Newark,  38  N.  J.  158. 

As  is  said  by  Poland,  C.  J.,  in  Richardson  v.  Cook,  37 
Vt.  599 :  "  The  Legislature  may  change  and  modify  rem- 
edies, forms  of  proceedings,  and  the  tnbunal  itself,  as  they 
choose,  but  they  shall  not  directly,  or  indirectly,  destroy  or 
abolish  all  remedy  whatever,  by  which  the  performance  of 
any  class  of  valid,  legal  contracts  may  be  enforced." 

'^  The  rule  seems  to  be  that  in  modes  of  proceeding  and 
of  forms  to  enforce  the  contract  the  Legislature  has  the  con- 
trol, and  may  enlarge,  limit,  or  alter  them,  provided  that  it 
does  not  deny  a  remedy,  or  so  embarrass  it  with  conditions 
and  restrictions  as  seriously  to  impair  the  value  of  the 
right."     Tennessee  v.  Sneed,  96  U.  S.  69. 

As  has  often  been  declared,  there  can  be  no  vested  right 
in  remedies,  provided  they  are  not  so  changed  as  to  be  ren- 
dered nugatory,  and  hence  it  is  that  whatever  belongs  to 
the  remedy  merely  is  within  the  control  of  the  Legislature, 
subject  only  to  the  limitation  that  an  adequate  and  reasonable 
mode  of  enforcing  the  right  must  remain,  or  be  provided, 
which  leaves  the  value  of  the  contract  without  substantial 
depreciation  or  impairment.  Lockett  v.  Ust-y,  28  Ga.  345 ; 
Bead  v.  Frankfort  Bank,  23  Maine,  318 ;  M^iie  v.  Hart,  13 
Wall.  646. 

Until  the  means  which  existed  for  the  enforcement  of  a 
contract  are,  by  legislation  directly  affecting  those  means, 
superseded  by  others  materially  less  efficacious  for  the  en- 
forcement of  the  contract,  there  is  no  impairment  of  its  ob- 
ligation, even  though  a  new  remedy  may  have  been  provided 
which  is  less  convenient  or  less  prompt  and  speedy  than  the 
old.  Wolff  V.  New  Orleans,  103  U.  S.  358 ;  Penrose  v.  Ih-ie 
Canal  Co.,  56  Pa.  St.  46 ;  Simpson  v.  City  Savings  Bank,  56 
N.  H.  466;  Cooley  Const.  Lim.  349,  350. 

In  respect  to  legislative  enactments  which  effect  a  modifi- 
cation of  exemption  laws,  or  laws  of  an  analogous  character. 
Vol.  114—38 
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in  force  at  the  time  of  the  execution  of  a  contract,  the  rule 
which  obtains  is,  that  unless  such  enactments  result  in  a  sub- 
stantial encroachment  upon  the  rights  of  a  creditor,  by  de- 
stroying or  materially  affecting  a  remedy  which  entered  into 
and  formed  ^rt  of  the  contract  itself,  the  statute  is  not  ob- 
noxious to  the  objection  that  it  impairs  the  obligation  of  the 
contract.  Taylor  v.  Stockwelly  66  Ind.  505;  Edwards  v. 
Kearzey,  supra;  Bronspn  v.  Kinzie,  1  How.  311 ;  Planters* 
Bank  v.  Sharp^  6  How.  301 ;  Morse  v.  Gould,  11  N.  Y.  281 ; 
Stephenson  v.  Osborne,  41  Miss.  119 ;  Lesstey  v.  Phipps,  49 
Miss.  790. 

Thus  it  was  held  in  Taylor  v.  Stockwell,  supra,  upon  full 
consideration  of  the  authorities,  that  the  Legislature  mighty 
in  pursuance  of  an  "  enlightened  public  policy  and  on  prin- 
ciples of  humanity,  reserve  to  the  debtor  as  exempt  from  exe- 
cution the  reasonable  means  of  carrying  on  his  business  and  oc- 
cupation, and  a  reasonable  amount  of  the  necessaries  of  life," 
and  that  the  act  of  March  11th,  1875,  by  which  the  hitherto 
inchoate  interest  of  the  wife  in  the  husband's  real  estate  be- 
came consummate  as  against  a  purchaser  at  a  judicial  sale, 
was  not  a  material  impairment  of  a  pre-existing  creditor's 
remedy,  and,  hence,  not  an  infringement  upon  the  constitu- 
tional provision  under  examination.  In  that  case,  as  in  the 
present,  the  debt  was  represented  by  the  simple  contract  of 
the  creditor,  unaccompanied  by  any  specific  or  contract  Hen. 
Where  the  right  to  sell  a  particular  or  defined  interest  in  the 
debtor's  property  for  the  satisfaction  of  a  debt  is  not  made  a 
contract  right,  that  is,  a  part  of  the  contract  itself,  but  ex- 
ists only  by  virtue  of  general  statutes  authorizing  the  prop- 
erty to  be  levied  upon  and  sold,  such  reasonable  changers, 
looking  to  the  amelioration  and  protection  of  the  wife  and 
family  of  the  debtor,  as  do  not  withdraw  from  sale  a  sub- 
stantial part  of  the  debtor's  property,  are  within  the  legiti- 
mate province  of  the  Legislature  in  determining  the  policy 
of  the  State.  Accordingly,  it  has  been  held  that  statutes 
abolishing  imprisonment  for  debt,  and  taking  away  the  right 
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of  landlords  to  distrain  for  rent,  and  other  similar  enactments, 
do  not,  within  the  meaning  of  the  Constitution,  impair  the 
obligation  of  contracts  entered  into  prior  to  their  enactment. 
Penniman^s  Case,  103  U.  S.  714;  Fisher  v.  Lacky,  6  Blackf. 
373 ;  Lockett  v.  Usry,  28  Ga.  345 ;  Stocking  v.  HuiU,  3  Denio, 
274 ;  Newark  Savings  Institution  v.  Forman,  33  N.  J.  Eq.  436. 

By  the  common  law,  real  estate  was  not  subject  to  be 
levied  upon  and  sold  on  execution. 

The  right  to  acquire  a  lien  upon  real  estate  by  judgment, 
and  the  right  to  sell  real  estate  upon  execution,  are  derived 
from  the  statute.  These  are  rights  altogether  outside  of  the 
creditor's  contract.  A  creditor,  even  though  he  may  have 
reduced  his  claim  to  judgment,  has  no  contractual  interest  or 
estate  in  his  debtor's  land.  Gimbel  v.  Stolte,  59  Ind.  446 ; 
Iversofi  V.  Shorter,  9  Ala.  713;  Berthold  v.  Fox,  13  Minn. 
501 ;  Thorn  v.  San  Francisco,  4  Cal.  127;  Watson  v.  New 
York,  etc.,  B.  R.  Co.,  47  N.  Y.  157. 

In  respect  to  such  rights  and  remedies  as  are  given  by  stat- 
ute and  as  are  not  secured  by  contract,  the  creditor  "  stands 
wholly  upon  the  law  which  gives  him  the  remedy  for  the 
collection  of  his  debt."  Having  contracted  for  no  specific 
lien  or  particular  remedy,  the  creditor  has,  in  effect,  agreed 
that  he  will  take  the  remedy  as  he  may  find  it,  subject  only 
to  the  condition  that  it  shall  be  reasonably  adequate  to  make 
his  contract  effectual  by  legal  compulsion,  and  such  as  other 
creditors  in  like  circumstances  are  entitled  to  by  the  laws  of 
the  land. 

Where,  however,  a  creditor  has  acquired  a  specific  lien 
upon  or  interest  in  property  by  contract,  his  rights  in  the 
specific  property  are  then  contractual,  and  it  is  not  compe- 
tent for  the  Legislature  to  interpose  in  behalf  of  the  debtor  or 
his  wife,  and,  by  enlarging  the  rights  of  either,  or  by  modi- 
fying the  rights  of  the  creditor,  to  impair  or  depreciate  the 
value  of  an  antecedent  debt  or  security. 

In  the  application  of  this  principle  it  has  been  held  that 
the  vendible  value  of  the  estate  or  interest  of  a  mortgagee,  or 
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other  holder  of  a  specific  lien  upon  real  estate,  can  not  be 
materially  affected  or  appreciably  diminished  by  an  act  of  the 
Legislature  which  rendered  consummate  the  prior  inchoate 
right  of  a  married  woman  in  the  real  estate  of  her  husband. 
Helphenstine  v.  Meredith,  84  Ind.  1 ;  Buser  v.  Shepard,  su- 
pra, and  cases  cited. 

In  like  manner,  it  has  been  held  that  a  redemption  law^,  the 
effect  of  which  is  to  depreciate  the  value  of  an  antecedent 
security,  existing  by  way  of  mortgage,  or  which  changes  the 
character  of  the  estate  which  passes  by  a  sale  under  a  power 
contained  in  a  mortgage,  can  not  be  maintained.  Codding- 
ion  V.  Bispham,  36  N.  J.  Eq.  574 ;  Hillebert  v.  Porter ,  28 
Minn.  496. 

So,  in  Boioe  v.  Boice,  27  Minn.  371,  it  was  held,  where  a 
clause  had  been  inserted  in  a  chattel  mortgage,  giving  author- 
ity to  the  mortgagee  to  take  possession  of  the  mortgaged 
property  if  he  should  at  "  any  time  deem  himself  insecure," 
that  the  right  to  take  possession  was  a  contract  right,  and  be- 
yond legislative  interference. 

The  facts  found  in  the  present  case  show  that  simple  con- 
tract creditors,  availing  themselves  of  remedies  confessedly 
ample  as  between  themselves  and  their  debtor,  have  sold  real 
estate  owned  by  the  latter  at  an  execution  or  decretal  sale. 

For  aught  that  appears,  the  several  debts  or  judgments  have 
been  fully  satisfied,  either  by  the  sale  of  real  estate  or  other- 
wise. At  all  events,  so  far  as  the  real  estate  in  question  is 
concerned,  the  relation  of  debtor  and  creditor  has  long  since 
terminated,  and  that  of  purchaser  and  owner  of  an  equity  of 
redemption  has  followed. 

It  is  difficult  to  perceive  how  it  can  now  be  said  that  a 
statute  which  fixes  the  terras  upon  which  the  owner  may  re- 
deem can  be  said  to  impair  the  obligation  of  the  creditor's 
contract,  although  the  debt  may  have  been  coercively  col- 
lected by  a  statutory  sale  of  the  debtor's  property.  Why 
shall  the  purchaser  of  real  estate,  who  bids  off  property  at 
an  execution  sale,  with  an  existing  redemption  law  in  full 
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view,  have  the  right  to  appeal  to  the  contract  between  the 
debtor  and  creditor?  How  is  the  purchaser  concerned  with 
the  redemption  law  which  was  in  force  at  the  time  the  con- 
tract was  made  ? 

A  purchaser  at  an  execution  sale  stands  in  no  sort  of  legal 
privity  of  contract  with  the  creditor  upon  whose  claim  the 
judgment  was  obtained.  It  does  not  alter  the  case  that  the 
purchaser  and  the  creditor  are  the  same  person.  In  respect 
to  the  property  purchased  they  can  not  be  the  same.  The 
creditors  ceased  to  be  creditors  when  the  sale  occurred. 
Thenceforward  their  interest  in  the  property  was  as  pur- 
chasers at  an  execution  sale,  not  as  creditors.  It  can  not  in 
reason  be  maintained  that  one  rule  should  apply  when  the 
purchase  is  by  a  stranger,  and  another  when  the  creditor  or 
his  agent  becomes  the  purchaser. 

To  require  a  purchaser  of  real  estate  sold  on  execution  to 
conform  to  the  terms  of  the  redemption  of  the  property  pur- 
chased, as  prescribed  by  the  statute  in  force  at  the  time  of 
the  purchase,  does  not  in  any  legal  sense  impair  the  obliga- 
tion of  the  contract  which  forms  the  basis  of  the  judgment 
upon  which  the  sale  was  made.  Substantially  this  was  said 
in  Connecticut  Mut,  Life  Ins.  Go.  v.  Oushman,  108  U.  S.  51. 

The  facts  in  the  case  cited  were,  that,  at  the  time  of  the  ex- 
ecution of  the  mortgage  in  question,  the  statute  of  the  State 
of  Illinois  required  the  owner  or  other  pei'son  entitled  to  re- 
deem to  pay  ten  per  cent,  interest.  A  statute  in  force  at  the 
time  of  the  sale  authorized  a  redemption  by  paying  eight  per 
cent,  interest.  It  was  insisted  that  the  value  of  the  mortgage 
contract  was  impaired  by  the  subsequent  law  reducing  the 
rate  of  interest,  because  it  was  argued  the  reduction  of  the 
interest  would  necessarilv  tend  to  lessen  the  number  of  bid- 
ders  at  the  sale.  It  was  held,  however,  that  "  The  laws  with 
reference  to  which  the  parties  must  be  assumed  to  have  con- 
tracted, when  the  mortgage  was  executed,  were  those  which 
in  their  direct  or  necessary  legal  operation  controlled  or 
affected  the  obligations  of  such  contract,''  and  that  the  fact 
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Davis  V,  Rape  et  oL 

that  bidders  might  be  deterred  by  the  reduction  of  interest 
was  a  contingency  too  remote  to  justify  the  conclusion^  as 
matter  of  law^  that  the  legislation  affected  the  value  of  the 
mortgage  cojq tract. 

In  the  view  we  take,  the  case  cited,  involving  as  it  did  the 
rights  of  a  purchaser  under  a  mortgage  sale,  goes  to  an  ex- 
tent beyond  what  is  required  to  uphold  the  law  under  which 
the  sale  was  made  in  the  present  case.  The  right  of  the 
execution  debtor  to  occupy  real  estate  sold  during  the  year 
within  which  he  is  entitled  to  redeem,  is  a  humane  and  rea- 
sonable regulation.  As  against  debtors,  the  redemption  law 
in  force  at  the  time  of  the  sale  has  been  uniformly  held  to 
govern.  Edwards  v.  Johnson,  105  Ind.  594 ;  Moor  v.  Sea- 
ton,  31  Ind.  11.  We  can  see  no  reason  why  it  should  not 
govern  as  to  creditors. 

Redemption  from  sales  made  in  pursuance  of  decretal  or- 
ders in  foreclosure  cases  may  stand  upon  a  somewhat  difiFer- 
ent  basis.  There  is  a  sense  in  which  a  mortgagee  acquires 
an  estate  or  interest  in  the  land  mortgaged.  Subsequent 
legislation  tending  to  diminish  the  quantity  or  character  of 
the  estate  by  enlarging  the  right  of  the  mortgagee,  might  in 
a  given  case  materially  and  injuriously  affect  the  value  of 
the  mortgage  debt.  For  that  reason,  the  ruling  in  Travel- 
leva  Ins.  Co.  v.  Brouse,  83  Ind.  62,  is  not  controlling  in  a 
case  like  the  present.  For  the  same  reason,  the  conclusions 
at  which  we  have  arrived  in  the  present  case  do  not  neces- 
sarily result  in  the  modification  of  the  case  cited,  except 
so  far  as  that  case  may  seem  to  have  general  application  to 
all  contracts.  Concerning  mortgages,  the  question  remains 
for  further  examination.  As  has  been  observed,  every  case, 
even  though  it  may  involve  a  purchase  at  a  mortgage  sale, 
must  depend  largely  upon  its  own  circumstances.  Regard 
must  be  had  to  the  effect  of  the  law  upon  contracts,  as  cases 
arise,  in  determining  whether  or  not  within  the  general  prin- 
ciples the  obligation  of  the  contract  has  been  impaired. 
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Prezinger  v.  Fording. 

Upon  the  facts  found  in  the  present  case,  our  conclusion 
is  that  the  learned  circuit  court  erred. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  restate  its  conclusions  of  law,  and  to  ren* 
der  judgment  in  accordance  with  this  opinion. 

FUed  May  19, 1888. 


No.  13,106. 

Prezinger  v.  Fording. 

From  the  Cass  Circuit  Court. 

J.  C.  Nd9on&nd  Q.  A,  Myem^  for  appellant. 
D.  P.  Baldwin  and  C.  N.  Poflard,  for  appellee. 

Mitchell,  C.  J. — The  plaintiff  instituted  this  action  against  the  ap- 
pellant to  quiet  her  title  to  certain  real  estate  of  which  she  alleged  she 
was  in  possession,  and  which  she  claimed  to  own  in  fee  simple.  The  ad- 
verse title  asserted  by  the  appellant  was  based  upon  certain  proceedings 
had  before  the  board  of  commissioners  of  Cass  county,  in  pursuance  of 
which  a  drain  had  been  established  and  constructed  over  the  land  in 
question.  A  portion  of  the  work  had  been  allotted  to  the  plaintiff,  which 
sne  failed  to  perform.  The  part  so  allotted  to  her  had  been  sold  to  a  con- 
tractor, who  completed  the  work,  the  cost  of  which  was  afterwards  assessed 
against  the  plaintiff's  land.  The  land  was  subsequently  sold  to  pay  the 
amount  due  the  contractor,  the  proceedings  under  which  the  land  was 
charged  and  the  sale  made  having  been  taken  under  color  of  the  drainage 
law.  It  was  upon  the  sale  so  made,  and  a  conveyance  taken  thereunder, 
that  the  appellant  predicated  his  claim. 

On  behalf  of  the  appellee,  it  is  insisted  that  the  decree  quieting  her 
title  was  proper,  because  of  certain  irregularities  which  are  claimed  to 
have  rendered  the  proceedings  in  pursuance  of  which  the  work  was  done 
invalid. 

It  did  not  appear  that  the  plaintiff's  land  was  not  benefited,  or  that  she 
had  either  tendered  or  paid  the  amount  of  benefits  received.  The  case  is 
controlled  by  the  decision  in  Pi-ezinger  v.  Harness,  antejjp.  491. 

On  the  authority  of  that  case  the  judgment  is  reversed,  with  costs. 

Filed  March  31,  1888. 
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The  City  of  Frankfort  «l  Aughe. 


No.  14,144. 

Johnson  t?.  The  State. 

From  the  Knox  Circuit  Court. 

G,  Q.  Reilyy  for  appellant. 

L,  T.  MteheneTf  Attorney  General,  J,  C  Adams,  Prosecuting  Attomej,  J. 
H.  Oillett  and  B,  M.  WiUoughby,  for  the  State. 

« 

Howe,  J. — Substantially  the  same  questions  are  presented  for  decLsion 
by  the  errors  assigned  by  defendant,  Johnson,  upon  the  record  of  this  cause, 
as  those  which  were  considered  and  decided  by  this  court  in  Johnson  v. 
J^ate,  113  Ind.  143.  Upon  the  authority  of  the  case  cited  the  judgment 
herein  is  affirmed,  with  costs. 

Filed  Jan.  26,  1888. 


No.  13,153. 

The  City  of  Frankfort  v.  Aughe. 

From  the  Clinton  Circuit  Court. 

O.  E»  Brumbaugh  and  jP.  Bealtj  for  appellant. 
J.  C.  Suit  and  W,  B,  Moore^  for  appellee. 

Mitchell,  C.  J. — The  questions  presented  by  the  record  in  this  case 
are  identical  with  those  decided  in  City  of  Frankfort  v.  Aughe^  anU^  p.  77. 
The  judgment  in  that  case  is  controlling  in  this. 

Judgment  reversed,  with  costs. 

Filed  March  7, 1888. 
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AC500RD  AND  SATISFACTION. 
See  Negliobnge,  11. 

AFFIDAVIT. 

See  Attachment  ;  Ciumikal  Law,  2,  3, 10 ;  JnDOHENTy  4 ;  Mukicipai* 

Corporation,  22. 

.  AGENCY. 

See  NsQLiOBiros,  4;  Principal  and  Agent;  Promissory  Note,  3  to  6 ; 

Telegraph  Company,  3. 

ALIMONY. 
See  DivoRCB,  1,3;  Fraudulent  Conyeyancb,  8. 

ANIMALS. 
See  Railroad,  3,  4. 

1.  Bunning  ai  Large, — Impowxding, — Suuvic—f^iion  2639,  B.  S.  188L 
authorizing  the  impounding  of  animals,  has  no  reference  to  animals 
that  have  strayed  from  their  owners,  but  applies  to  animals  suffered  to 
run  at  large,  notwithstanding  there  is  no  order  of  the  board  of  county 
commissioners  allowing  them  to  do  so.  Jones  ▼.  CUnuer,  S87 

2.  Same, — Right  to  Detain  Impounded  Aninuils, — Ettopj^, — One  who  seizes 
and  impounds  domestic  animals  is  bound  to  strictly  conform  to  the 
law,  and  he  can  detain  them  only  for  the  causes  8peci6ed  in  the  stat- 
ute. If  he  places  his  right  to  hold  possession  on  a  false  ground,  as  by 
the  assertion  of  an  unfounded  claim  for  damages,  he  can  not  after- 
wards change  position  to  the  injury  of  the  owner.  Tb. 

APPEAL. 

See  Criminal  Law,  9;  Highway,  10;  Municipal  Corporation,  5; 

Schools,  2. 

APPEARANCE. 
See  Crihinal  Law,  11 ;  Highway,  27. 

ARGUMENT  OF  COUNSEL. 
See  Criminal  Law,  4. 

ASSAULT. 
See  Criminal  Law,  1. 

ASSESSMENT. 

See  Drainage;  Gravel  Road;  Municipal  Corporation,  5,  6  to  9, 15 

to  27. 

1.  Mvnieipal  Ooroorations. —  Sbreet  TmprovementB.  —  Notice. —  Constitutional 
Law, — "Di*«  Process  of  Law." — A  law  which  authorizes  an  assessment 
a j^inst  property,  but  makes  no  provision  for  notice  to  the  owner,  and 
gives  him  no  opportunity  to  be  heard  in  respect  to  the  correctness  of 
the  charge,  lacks  the  essential  element  of  **  due  process  of  law,"  and 
is  nnconstitutional.  Qarvin  v.  iXiuMman,  4S9 

2.  Same, — Kind  of  Notice  and  Hearing  Reguired, — The  notice  and  hearing 
which  the  Constitution  demands  need  only  be  such  as  are  adapted  to 
the  nature  of  the  assessment  proposed,  and  such  as  afford  the  property- 
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owner  an  opportunity  to  show  that,  according  to  the  method  pre- 
scribed for  making  the  assessment,  the  amount  charged  against  him 
is  not  correct.  Ih- 

ASSIGNMENT. 

See  Assignment  for  Benefit  of  Creditobs  ;  Jitdoment,  5 ;  Power  of 

Attorney,  1. 

ASSIGNMENT  FOB  BENEFIT  OF  CREDITORS. 
See  Chattel  Mortoaoe,  2. 

1.  Assignee  May  Pursue  Note  Fraudulently  Transferred. — The  assignee  of  a 
debtor  may  pursue  and  make  assets  of  a  promissory  note  transferred 
by  the  assignor  without  consideration,  and  for  the  purpose  of  placing 
it  beyond  the  reach  of  the  assignee.  Cooper  v.  Perdue^  S(fl 

2.  Same, — Pleading. — Deed  of  AssignmenL — The  deed  of  assignment  is  not 
the  foundation  of  the  complaint  and  need  not  be  made  a  part  of  it.   Ih. 

8.  Debtor  and  Creditor. — Agreement  to  Belease  Claim  Upon  iPartial  Payment. — 
Judicial  Sale. — An  agreement  by  a  creditor  to  release  all  claim  upon 
land  previously  purchased  by  him  at  a  sale  upon  execution,  in  con- 
sideration that  the  assignee  of  his  debtor  will  pay  him  a  certain  sum, 
less  than  the  amount  of  his  bid,  is  not  within  the  rule  that  a  partial 
payment  will  not  discharge  a  debt,  and  is  binding. 

lydffenberger  y.  Platier,  47S 

4.  Same. —  Valueless  Junior  Lien. — Redemptionfrom  Execution  Sale. — JRight  <^ 
Creditor  to  Enforce. — Where  a  deed  of  assignment  provides  that  the  pro- 
ceeds realized  from  the  property  conveyed  to  the  assignee  shall,  a|ter 
the  payment  of  expenses,  be  first  applied  to  the  redemption  of  lands 
of  the  assignor  sold  on  execution,  and  next  to  the  payment  of  liens  in 
the  order  of  priority,  to  which  provisions  all  the  creditors  agree,  a 
judgment  creditor,  whose  lien  is  valueletts  by  reason  of  being  junior  to 
many  others,  can  not  compel  the  assignee  to  pay  him  the  amount  of 
his  bid  at  a  sale  under  his  judgment.  Ih. 

5.  Judgment. — Promissory  Note, — Merger. — Where  a  creditor,  after  the  vol- 
untary assignment  of  his  debtor,  obtains  judgment  upon  notes  held 
by  him  at  the  time  of  the  assignment,  the  judgment  merges  the  notes 
as  a  cause  of  action,  and  changes  the  evidence  of  the  debt,  but  the 
incidental  right  to  share  in  the  trust  funds  in  the  hands  of  the  assignee 
is  not  merged,  and  the  creditor  may  subsequently  file  and  prove  his 
claim.  Second  Nafl  Bank  v.  Townsend^  534 

ASSIGNMENT  OF  ERROR. 
See  Supreme  Court,  1  to  3. 

ATTACHMENT. 

Affidavit. — Quashing  Proceedings. — An  affidavit  in  attachment,  which  fails  to 
show  that  the  property  sought  to  be  reached  is  subject  to  execution,  is 
not  sufficient,  and  the  proceedings  may  be  quashed.    Blair  y.  Smithy  114 

BANKRUPTCY. 
See  Township  Trustee,  1  to  4. 

BILL  OF  EXCEPTIONS. 

See  Highway,  9. 

1.  AttoTTiey  in  Cause, — Election  as  Judge. — One  of  the  attorneys  for  appel- 
lants, who  assisted  in  the  trial  of  the  cause,  was  elected  as  the  suc- 
cessor of  the  judge  who  presided  at  the  trial,  and,  after  becoming 
judge  of  the  court,  he  signed  the  bill  of  exceptions. 
Held,  that  the  bill  of  exceptions  can  not  be  regarded  as  a  part  of  the 
record,  and  no  question  involving  an  examination  of  the  evidence  will 
be  considered.  Waterman  v.  Morgany  2S7 
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2.  Certificate  of  Judge — Effect  of. — Long-  Hand  Manuscrvpt  </  Evidence. — 
When  a  bill  of  exceptions,  incorporating  tiie  long-hand  manuscript 
of  the  evidence,  as  prepared  by  the  oiiiciai  stenographer,  is  presented 
to  the  judge,  who  approves  and  signs  it,  he  thereby  adopts  and  certi- 
fies every  material  statement  in  the  bill  which  precedes  his  signature. 

McCoimick  B.  M.  Co.  v.  Gray,  S40 

BILLS  AND  NOTES. 
See  Promissobt  Note. 

BOND. 

8ee  Chattel  Mobtgaoe,  1 ;  Damages;  Execution,  2,  3;  Guabdian  and 
Wabd,3  ;  New  Tbial,  3;  Sheriff's  Sale,  1 ;  Tbust  and  Trustee,  5. 

BUILDING  ASSOCIATIONS. 

1.  Dissolution, —  Unredeemed  Stock, — Where  it  is  provided  in  the  articles  of 
association  of  a  building  association  that  it  snail  continue  in  operation 
eight  years,  unless  it  shall  sooner  have  sufficient  funds  to  pay  its  debts 
and  redeem  its  stock,  a  resolution  dissolving  the  association  before  the 
time  limited,  without  the  consent  of  the  shareholders,  and  with  unre- 
deemed stock  outstanding,  is  without  effect. 

Barton  v.  Enterp)'ise  Loan,  etc.,  As^n,  226 

2.  Same. — Assets, — Mortgages. —  When  not  Enforceable. —  Receiver. — Where, 
by  the  agreement  of  all  the  shareholders,  the  money  advanced  to  mem- 
bers is  to  be  theirs  absolutely,  if  they  pay  all  dues  and  interest  and 
agree  to  take  the  amounts  so  advanced  in  full  for  their  stock,  the 
conditions  being  fulfilled,  mortgages  executed  by  them  are  not  en- 
forceable, and  do  not  constitute  assets  of  the  association ;  and  where 
there  are  no  assets  for  distribution,  a  receiver  will  not  be  appointed,  lb. 

BURDEN  OF  PROOF. 
See  Fraudulent  Conveyance,  6 ;  Tax  Sale,  4. 

CANCELLATION  OF  MORTGAGE. 
See  Trial. 

CASES  MODIFIED  AND  DISTINGUISHED. 

Lyon  V.  Davis,  111  Ind.  384,  modified  in  part. 

McCormiek  H.  M.  Co.  v.  Orayf  S40 
Cook  V.  Churchman,  104  Ind.  141,  distinguished.  Hodgin  v.  Bryant^  4OI 
City  of  Vincennes  v,  Windman,  72  Ind.  218,  distinguished. 

l^'ezinger  v.  Harness,  4^1 
Bo  wen  v,  Eichel,  91  Ind.  22,  distinguished. 

Second  National  Bank  v.  Tovmsendy  5S4 

CERTIFICATE. 

See  B11.L  OP  Exceptions,  2. 

CHATTEL  MORTGAGE. 

See  Execution,  1  to  3. 

1.  Sale  of  Mortgaged  Chattels  Under  Execution. — For  a  decision  involving 
the  liability  of  a  constable  upon  his  bond  for  failing  to  require  the 
purchaser  of  mortgaged  chattels  at  an  execution  sale  to  comply  with 
the  conditions  of  the  mortgage,  see  Slifer  v.  Stale,  ex  rd.,  2yi 

2.  Identification  of  Debt. —  Voluntary  Asaignment. — Where  the  condition  of 
a  chattel  mortgage  is  that  the  mortgagor  shall  pay  a  promissory  note 
for  twelve  hundred  dollars  due  the  mortgagee,  and  save  hira  harmless 
from  a  guaranty  for  the  same  amount  to  B.  <fe  Co  ,  a  showing  by  the 
mortgagee  that  he  paid  certain  notes  to  B.  <fe  Co.  which  he  had 
signed  as  surety  for  the  mortgagor,  and  that  he  had  also  paid,  as 
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suretVf  a  certain  sum  to  other  creditors  of  the  mortgagor,  is  not,  with 
.out  further  evidence,  sufficient  to  connect  the  sums  paid  with  the 
debt  secured  by  the  mortgage,  and  does  not  authorize  a  judgment 
against  the  assignee  of  the  mortgagor  giving  the  nlortgagee  a  prefer* 
ence  over  other  creditors  for  the  sums  paid.  New  v.  Sailorgj  407 

3.  Samt. — RighJL  to  Eetail  Mortgaged  Goods, — Applieation  of  Proceeds — Pre- 
mmption  of  Good  Faith, — Where  the  mortgagor  of  chattels  is  author- 
ized by  the  terms  of  the  mortgage  to  retain  possession  of  and  sell  the 
property  at  retail,  in  the  ordinary  course  of  trade,  and  no  agreement  is 
shown  either  that  the  proceeds  of  sales  shall  be  appliea  upon  the 
mortgage  debt,  or  that  the  mortgagor  may  use  such  proceeds  for  hi» 
own  benefit,  it  can  not  be  judicially  inferred  that  the  mortgage  was 
made  with  fraudulent  intent;  and  in  the  absence  of  a  showing  as  to 
what  application  was  made  of  the  proceeds,  it  will  be  presumed  that 
the  mortgagor  remained  in  possession  under  an  agreement  to  account 
as  the  agent  of  the  mortgagee,  and  the  proceeds  of  sales  will  be  re- 
garded as  applied  to  the  liquidation  of  tue  mortgage  debt.  lb, 

4.  Moi'tgagor  in  Possession. — Sale  of  Property, — TitiM, — ^An  agreement  be- 
tween the  mortgagee  and  mortgagor  in  a  chattel  mortgage  that  the 
latter  shall  continue  in  possession  and  sell  the  property  in  the  usual 
cotirse  of  business,  the  net  proceeds  to  be  appliea  upon  the  mortgage 
debt,  does  not  create  a  trust,  under  section  4921,  B.  8. 1881,  in  favor  of 
the  mortgagor.  Mayer  v.  Feigj  677 

5.  Same, — Application  of  P-oeeeds  of  Sales  to  Mortgage  Debt, — When  such 
an  agreement  has  bieen  entered  into,  and  the  mortgagor  fails,  either 
in  whole  or  in  part,  to  apply  the  proceeds  as  stipulated,  the  law  will 
make  the  application  when  necessary  for  the  protection  of  other  cred- 
itors. /6. 

6.  Same, —  When  Trust  is  Greaied. — It  is  only  when  the  mortgagor  is  au- 
thorized to  dispose  of  the  mortgaged  property  substantially  for  hip 
own  benefit  that  a  trust  is  created  for  his  use.  lb. 

7.  Same. — Gomplaint  by  Creditors  to  Set  Aside, — Endenee, — A  complaint 
by  creditors  to  set  aside  a  chattel  mortgage  alleged  to  have  been  ex- 
ecuted by  their  debtor  with  fraudulent  intent,  states  a  case  under 
section  4920,  R.  S.  1881,  but  is  not  sustained  by  evidence  that  the 
transaction,  by  a  subsequent  agreement  between  the  mortgagor  and 
mortgagee,  had  been  changed  into  a  mere  conveyance  of  the  property 
in  trust  for  the  use  of  the  former,  thus  making  a  case  under  section 
4921.  lb. 

CITY. 

See  Assessment  ;  Municipal  Corporation  ;  Natural  Gas. 

CITY  OF  EVANSVILLE. 
See  Municipal  Corporation,  26,  27. 

COLLATERAL  ATTACK. 
See  Drainage,  2 ;  Gravel  Road,  4 ;  Highway,  2. 

COMMON  CARRIER. 
See  Negligence,  9  to  12. 

COMMON  SCHOOLS. 
See  County  Superintendent  ;  Schools  ;  Township. 

COMPROMISE. 
See  Promissory  Note,  2. 

CONSIDERATION. 
See  Corporation,  2 ;  Damages,  1 ;  Fraud,  2 ;  Promissory  Note,  2, 8, 6, 7. 
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CONSTABLE'S  SALE. 

See  Chattel  MoRTaAOE,  1 ;  Execution,  2,  3. 

CONSTITUTIONAL  LAW. 
See  Assessment;  Sheriff's  Sale,  2;  Taxes,  1.  ^ 

ObUgation  (/  Oontraets. — EnactmenU  Impairing. — For  a  discussion  of  general 

Srinciples  relating  to  enactments  which  affect  the  remedy  merely,  as 
istinguished  from  those  which,  by  limiting  or  changing  the  remedy, 
impair  the  obligation  of  pre-existing  contracts,  and  for  the  citation  of 
many  valuable  authorities,  see  opinion.  Davis  v.  Rupe,  589 

CONTINUANCE. 
See  Criminal  I/AW,  2,  3. 

CONTRACT. 

See  Constitutional  Law;  Corporation;  Damaoes;  Insurance;  Land- 
lord AND  Tenant  ;  Mandamus  ;  Mortgage,  2  to  4 ;  Municipal 
Corporation,  4  to  7,  17,  20 ;  Parties  ;  Promissory  Note,  7 ;  Sher- 
iff's Sale,  2 ;  Statute  of  Frauds  ;  Telegraph  Company,  2 ;  Town- 
ship; Vendor  and  Purchaser. 

1.  AgaintA  Qood  Morals, — Pubitr.  Policy. — BepUnn, — Where  the  owner  of 
personal  property  parts  with  the  possession  thereof  under  a  contract 
which  is  against  eood  morals  and  void  as  against  public  policy,  the 
law  will  not  aid  him  to  recover  the  possession  of  such  property,  but 
will  leave  the  parties  in  the  situation  in  which  they  have  placed 
themselves.  Hutchins  v.  Wddiuy  80 

2.  Promiae  far  Ben^  of  Third  Person, — A  promise,  npon  a  sufficient  con- 
sideration, made  by  one  person  to  another  for  the  benefit  of  a  third 
person,  may  be  enforced  by  the  latter;  and  the  fact  that,  at  the  time 
the  promise  is  made,  the  third  person  has  no  knowledge  of  it,  makes 
no  diflerence.  Waterman  v.  Morgan^  £37 

3.  Same, — Divisi&n  of  Property  by  Ancestor. — Conveyance, — Promise  by  Grantees 
to  Pay  Money  to  Third  Persons. — Acceptance, — Pretnimptum, — "Where  an 
ancestor,  desiring  to  divide  his  property,  conveyed  it  to  certain  of 
iiis  descend  ants,,  the  grantees  promising,  in  consideration  of  obtaining 
more  than  their  share  of  the  estate,  to  pay  certain  sums  to  other  de- 
scendants of  the  grantor,  tlie  provision  thus  made  for  the  latter  is 
neither  a  gift  inter  vivon  nor  a  donation  mortis  eaum.^  but  a  settlement 
of  a  portion  of  the  estate  upon  them,  somewhat  in  the  nature  of  a  be- 
quest, and  in  such  a  beneticial  way  as  to  require  no  express  accept- 
ance on  their  part,  but,  being  infants,  an  acceptance  will  be  pre- 
sumed. Ih, 

4.  Same, — Change  of  GotUraeL^ Promissory  Notes. — When  the  transaction 
was  finally  closed,  with  the  making  of  the  promises  upon  a  sufficient 
consideration  and  the  conveyance  of  the  land,  neither  the  grantor  nor 
the  grantees  could  change  it  to  the  detriment  of  the  infant  promisees, 
and  the  subsequent  taking  of  notes  for  the  agreed  sums  by  the  grantor, 
payable  to  himself,  could  not  overthrow  their  rights  under  the  original 
contract.  lb. 

5.  Breach, — Damages. — A  party  who  fails  to  perform  an  act  which  he  has 
agreed  to  perform  is  liable  for  all  injuries  that  naturally  and  prox- 
imately flow  from  the  breach,  the  result  to  be  reached  by  taking  into 
consideration  the  contract  and  attendant  circumstances. 

Indianoy  ete.,  R.  W,  Co.  v.  Adamson,  28S 

6.  Same, — AgreemeTd  to  Construct  River  Embankment, — Freshets  and  Floods. — 
Where  a  person  agrees  to  construct  and  maintain  a  river  embankment, 
and  the  circumstances  show  that  the  parties  intended  that  the  em- 
bankment should  be  so  maintained  as  to  prevent  overflows,  and  so 
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that  it  might  be  used  as  a  roadway,  the  promising  party  is  answerable 
for  the  consequences  resulting  from  freshets  and  noods.  lb, 

7.  Same, —  Un/oreseenObsUielet. — A  party  who  agrees  to  construct  and  main- 
tain  a  culvert  at  a  designated  place  must  make  it  reasonably  effectiTe 
for  the  purpose  it  is  intended  to  accomplish,  although  accident  or  nat- 
ural causes  may  make  the  work  more  difficult  and  expensive  than  it 
was  supposed  it  would  bie.  /6. 

8.  To  Deviae  Property. — Degeription. — A  contract  in  general  terms  to  derise 
"  one-half  oi  my  estate  "  applies  to  such  property  of  all  kinds  as  the 
contractor  may  have  left  snoject  to  disposition  by  will  or  devise  at  his 
death,  and  is  not  void  for  the  want  of  a  more  particular  description. 

Boehl  V.  .Haumessery  SIX 

9.  Same. — Adion  for  Breach, —  Damages. — Specific  Perfaiinance. — ComplriinL — 
An  action  for  damages  for  the  breach  oi  the  contract  may  be  main- 
tained, and  it  is  not  necessary  to  set  out  in  the  complaint  a  particular 
description  of  the  property  owned  by  the  decedent  at  the  date  of  his 
death.  ALiterj  where  the  action  is  for  specific  performance  or  to  obtain 
a  decree  affecting  the  land.  lb. 

10.  Sairie. — SUUtUe  of  Frauds. — Contract  by  Gorretpondence. — Where  a  contract 
to  devise  land  may  be  extracted  from  letters  written  during  the  course 
of  a  correspondence  through  which  the  negotiations  were  carried  on, 
it  is  taken  out  of  the  operation  of  the  statute  of  frauds,  as  it  may  be, 
also,  by  a  performance  of  the  conditions  imposed  by  the  owner  of  the 
land.  J  6. 

11.  Same. — Loei  Letters. — SecoTidary  Evidence  of  Contents. — Where  it  is  shown 
that  the  letters  constituting  the  contract  are  lost,  and  that  a  diligent 
search  for  them  has  been  fruitless,  secondary  evidence  of  their  con- 
tents is  admissible.  lb, 

CONTKIBUTION. 

See  Taxes,  3. 

CONTRIBUTORY  NEGLIGENCE. 

See  Master  and  Servant  ;  Negligence  ;  Railroad,  5.  6 ;  Telegraph 

Company,  3. 

CONVERSION. 
See  Reai>  Estate;  Township;  Trust  and  Trustee,  5. 

CONVEYANCE. 

See  Contract,  3,  4;  Deed;  Fraudulent  Conyetance;  Statute  of 

Frauds. 

CORPORATION. 
See  Building  Associations;  Mandamus;  Municipal  Corporation. 

1.  Stockholder. — Subacription  for  Stock. — Issue  of  Certificates. — To  create  the 
relation  of  stockholder  it  is  not  essential  that  a  certificate  should 
have  been  issued,  provided  a  contract  to  take  stock  has  been  made, 
or  provided  the  rights  and  emoluments  of  a  stockholder  have  been 
enjoyed  with  the  consent  of  the  corporation ;  but  there  must  in  every 
case  be  some  sort  of  subscription  whereby  the  subscriber  obtains  the 
right,  upon  some  condition,  to  demand  stock  and  to  exercise  the  rights 
of  a  stockholder.  Butler  University  v.  Scoonover,  SSI 

2.  Same. — Contract. — Nudum  Pactum. — Where  one  neither  subscribes  for 
nor  receives  or  controls  stock,  and  neither  acts  as  a  stockholder  nor  is 
recognized  as  such  by  the  corporation,  a  bond  executed  by  hi«i,  recit- 
ing that  he  has  retained  as  a  loan  a  certain  sum  of  his  subscription 
to  the  stock  of  the  corporation,  and  that  he  agrees  to  pay  interest 
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thereon,  failing  in  which  the  principal  shall  become  due,  is  without 
consideration,  and  not  enforceable.  lb, 

8.  Same. — RecUal  in  Separate  Jnalrumenl  Ccmeeming  Subecripiion  for  Stock, — 
In  such  case  the  recital  in  the  bond  that  the  obligor  "  has  retained  of 
his  subscription  for  two  sharesi  of  capital  stock  *  *  the  sum  of  two 
hundred  dollars,  being  the  amount  of  his  subscription,  as  a  loan,"  is 
neither  a  subscription  in  itself  nor  conclusive  evidence  of  a  subscrip- 
tion, lb, 

4.  Same. — Effect  of  Subeeription  for  StocL — Whether  one  who  subscribes 
for  stock  in  a  corporation  becomes,  by  the  mere  fact  of  making  the 
subscription,  a  stockholder  therein,  depends  upon  the  terms  of  his 
contract  and  the  charter  of  the  corporation,  and  whether  the  subscrip- 
tion was  made  as  preliminary  to  the  organization,  or  after  it  was 
under  way,  for  stock  thereafter  to  be  issued.  lb, 

COSTS. 
See  Guardian  and  Ward,  2. 

COUNTY. 
See  Drainage,  4 ;  Negligence,  2  to  4. 

COUNTY  AUDITOR. 
See  CpuNTY  Superintendent  ;  Graved  Road,  3. 

COUNTY  COMMISSIONERS. 
See  Grayeii  Road,  2  to  4 ;  Highway  ;  Negligence,  2  to  4. 

1.  i^cial  Session. — Drainage  Proceedings'. — Pi^esumption. — Where  the  board 
of  county  commissioners  meets  in  special  session  and  transacts  busi- 
ness which  the  law  authorizes  it  to  transact  at  a  special  ^es8ion  (such 
as  acting  upon  petitions  for  drains  under  the  act  of  1875,  1  R.  S. 
1876,  p.  428),  it  will  be  presumed,  in  the  absence  of  a  showing  to  the 
contrary,  in  support  of  the  proceedings  when  collaterally  questioned, 
that  it  was  duly  convened.  Prezinger  v.  Harness,  4^1 

Prezinger  v.  Fording,  599 

2.  Same, —  When  P'oeeedinga  at  Special  Session  are  Invalid, —  It  is  only 
where  the  business  is  such  as  can  only  be  transacted  after  giving 
notice,  and  in  which  adversary  proceed  in. o^s  may  be  had,  and  for  the 
transaction  of  which  at  a  special  session  no  express  statutory  author- 
ity exists,  that  the  board  can  not  lawfully  act  at  a  special  session.  lb. 

3.  Special  Session. —  JVhat  Business  May  be  Transacted. — When  the  board 
of  commissioners  is  once  lawfully  convened  in  special  session,  no 
matter  for  what  purpose,  it  may  at  such  session  entertain  and  act 
upon  any  business  which  may  be  then  presented  for  consideration, 
wnere  notice  is  not  required  by  law  to  be  given  previous  to  the  action 
of  the  board.  White  v.  Flanhif/^  .'^60 

COUNTY  SUPERINTENDENT. 

See  Schools,  2. 

Election  qf.'-Tie  Vote. — Auditor'' s  Casting  Vote. — Right  of  Incumbent  to  Hold 
Over,— Quo  IVan'anto.— -Township  trustees  met  at  the  time  required  by 
statute  to  appoint  a  county  superintendent  of  schools  to  succeed  W., 
the  then  incumbent.  Several  ineffectual'  votes  were  taken,  and  on  the 
last  ballot  one-half  of  the  trustees  voted  for  E,  and  the  other  half 
voted  in  blank.  A  resolution  was  then  offered  declaring  that  E.  be 
appointed.  The  vote  upon  the  adoption  of  the  resolution  was  evenly 
divided  for  and  against  it.  The  county  auditor  thereupon  gave  a 
casting  vote  in  favor  of  the  resolution,  and  a  certificate  of  election 
was  issued  to  E.  Quo  warrant  by  W.,  claiming  that  no  successor  to 
him  h«is  been  elected,  and  that  he  is  entitled  to  hold  over. 
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Heldf  that  the  election  of  E.  was  void,  becaase  (1)  the  trustees,  under  sec- 
tion 4424,  K.  S.  1881,  must  determine,  without  dictation  from  the  au- 
ditor, the  manner  in  which  the  election  of  superintendent  must  be 
held,  and  that  the  action  of  the  auditor,  in  assuming  to  gi^^  ^  cnst- 
iug  vote  upon  the  adoption  of  the  resolution,  was  unwarranted  dic- 
tation ;  (2)  under  such  section  4424  the  yote  upon  the  resolution 
proposed  did  not  constitute  a  tie  authorising  the  auditor  to  g^ve  the 
casting  vote,  and  there  could  be  no  election  under  such  resolution 
unless,  a  quorum  of  all  the  trustees  being  present,  a  majority  of  such 
trustees  vote  therefor.  okUe^  ex  re/.,  ▼.  EdwardSf  681 

COUNTY  SURVEYOR. 
See  Drainage,  1  to  4. 

COUNTY  TREASURER. 
See  Drainage,  4. 

CRIMINAL  LAW. 
See  Intoxicating  LiquoR. 

1.  Mwrdei'. — IndiehnerU,  —  Duplicity. —  An  indictment  for  murder  which 
charges  an  assault  as  part  of  the  crime,  is  not  bad  for  duplicity,  but 
charges  only  a  single  ofTence.  Warner  v.  SUUe,  1S7 

2.  Same. —  Ckmtinuanee. —  Absent  Witiiess. — Testimony  as  to  Insanity,  —  An 
affidavit  for  a  continuance  which  does  not  state  that  the  non-expert 
witnesses,  on  account  of  whose  absence  the  continuance  is  asked, 
will  testify  to  specific  facts  indicating  the  insanity  of  the  defendant 
at  the  time  of  the  homicide,  but  merely  that  they  will  testify  that 
he  was  of  unsound  mind,  is  not  sufficient.  lb. 

3.  Same, — Testimony  of  Absent  Witnesses  as  to  Threats, — Nor  is  an  affidavit 
for  a  continuance  sufficient  which  merely  states  that  an  absent  wit- 
ness will  testify  that  threats  were  made ;  the  language  used  must  be 
stated.  lb. 

4.  Same, — Argument  to  Jury. — Erroneous  Inferences. — Errors  of  logic  or  in- 
ference in  addressing  the  jury  are  not  available  for  the  reversal  of  a 
judgment;  and  so,  where  the  defendant,  in  a  prosecution  for  murder, 
introduces  evidence  showing  that  at  the  time  of  the  homicide  he  was 
confined  in  the  penitentiary  for  twenty-one  years,  it  is  not  a  material 
error  for  the  prosecuting  attorney  to  tell  the  jury,  in  his  argument, 
to  consider  that  fact,  and  that  he  has  eighteen  years  yet  to  serve 
under  the  former  sentence,  and  that  if  sent  back  to  the  penitentiary 
he  might  kill  another  man.  lb. 

5.  Sam£, — Insanity  as  a  Defence, — Instruction. — It  is  not  error  to  refuse  to 
instruct  the  jury  that  partial  insanity  is  a  defence  in  a  prosecution 
for  crime.  Ii  a  defendant  is  insane  within  the  meaning  of  the  law, 
he  must  go  acquit,  but  the  weakness  or  strength  of  his  mental  ca- 
pacity does  not  affect  the  question  of  punishment.  lb. 

6.  Bmbesadement. — Administrator. — Demand. — The  refusal  of  a  defaulting 
administrator  to  pay  to  the  sureties  on  his  bond,  upon  a  demand  made 
by  theai,  money  which  they  iiave  been  compelled  to  pay  in  settlement 
of  his  defalcation,  does  not  render  him  guilty  of  embezzlement  under 
section  1952,  R.  S.  1881.  State  v.  Adamson^  216 

7.  Same, — By  Whom  Demand  Muat  be  Made. — To  constitute  embezzlement 
under  such  statute,  the  demand  for  an  accounting,  if  made  by  an  in- 
dividual, must  be  made  by  or  for  one  to  whom  money  is  due  from  the 
administrator  as  such,  the  statute  having  reference  wholly  to  the 
adniinistrator  in  his  relation  to  those  interested  in  the  estate,  and 

■for  whom  he  is  acting  in  the  capacity  of  trustee.  26. 

S.   Same, — Flight  and  Concealment. — The  fact  that  the  defaulting  adminis- 
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trator  absents  and  conceals  himself,  so  that  his  successor  in  the  trust 
can  not  make  a  demand  upon  him,  does  not  enable  his  sureties  to 
make  the  demand  which  will  render  him  guilty  of  embezzlement.  lb. 

V.  Justice  q/"  Pecux. — Appeal  from  JudffmerU  Entered  Upon  Flea  of  Guilty. — 
Neither  section  1643,  K.  S.  1881,  nor  any  other  law  of  this  State, 
authorizes  an  appeal  by  the  defendant  from  a  judgment  rendered  by 
a  justice  of  the  peace  upon  a  plea  of  guilty,  and  for  the  payment  of 
which  the  defendant  has  procured  replevin  bail.   HolselawY,  State,  506 

10.  Affidavit  B^'ore  Justice  of  the  Peace. —  Unknown  Persona. — Under  section 
1755,  B.  S.  1881 — which  is  held  applicable  to  proceedings  before  jus- 
tices of  the  peace— an  affidavit  charging  a  public  offence  will  be  suf- 
ficient if  the  defendant  is  described  therein  as  a  person  whose  name 
is  unknown  to  the  affiant.  Ai-d  v.  State,  64^ 

11.  Same. — Insufficient  Wairanl. — Appearance, —  Waiver  of  Defects. — A  war- 
rant issued  by  a  justice  of  the  peace  commanding  the  arrest  of  a 
named  person  **  and  five  other  persons,  whose  names  are  unknown,*' 
is  bad  as  to  all  persons  arrested  thereunder,  except  the  one  whose 
name  is  given,  if  timely  objection  be  taken ;  but  a  motion  to  quash 
the  warrant  and  discharge  the  defendants  from  custody  will  be  un- 
availing if  made  after  such  parties  have  secured  a  continuance  and 
entered  into  a  recognizance  for  their  future  appearance.  lb. 

12.  Weight  of  Evidence.— Supreme  Court, — A  finding  or  verdict,  if  sustained 
by  evidence  on  every  material  point,  will  not  be  disturbed  by  the 
Supreme  Court,  even  in  a  criminal  case,  on  the  mere  weight  of  the 
evidence.  lb. 

CUL  DE  SAC. 

See  Highway,  7. 

DAMAGES. 

6ee  Ahimaxs,  2;  Contract,  5  to  9 ;  Husband  and  Wife;  Intoxicatino 
Liquor,  1 ;  Master  and  Servant  ;  Mortqaoe,  2,  3 ;  Negligence  ; 
Nkw  Trial,  2,  3 ;  Real  Estate,  1 ;  Kbplevin,  4 ;  Sale,  1,  2 ;  Tel- 
egraph Company,  2  to  5. 

1.  When  Deemed  Liquidated. — Bond. — Penalty. — Where  the  purchaser  of 
land  adjoining  a  town  agrees,  as  part  of  the  consideration,  to  extend 
through  it  certain  streets  of  the  town,  and  executes  a  bond  providing 
that  if  the  streets  are  not  extended  the  obligors  shall  be  bound  in 
the  "  penal  sum  of  two  hundred  and  fifty  dollars,  the  same  to  be  re- 
covered as  liquidated  damages,"  the  sum  named  is  not  a  mere  pen- 
alty, but  is  recoverable  as  liquidated  damages.  Jaqua  v.  Headington^  S09 

2.  Same. — General  Rule. — Where  the  sum  named  is  declared  to  be  fixed 
as  liquidated  damages,  is  not  greatly  disproportionate  to  the  loss  that 
may  result  from  a  breach,  and  the  damages  are  not  measurable  by 
any  exact  pecuniary  standard,  the  sum  designated  will  be  deemed  to 
be  stipulated  damages.  lb, 

3.  Same. — Form  of  Instrument  not  Controlling. — The  form  of  the  instrument 
is  not  controlling,  as  the  courts  will  look  to  the  subject  of  the  con- 
tract and  to  the  consequences  that  will  probably  flow  from  a  breach 
of  its  conditions.  lb. 

DEBTOR  AND  CREDITOR. 

43ee  Assignment  for  Benefit  of  Creditors;  Chattel  Mortgage;  Ex- 
ecution; Fraud;  Fraudulent  Conveyance;  Principal  and 
Surety  ;  Promissory  Note  ;  Sale,  5,  6. 

Vol.  114.— 39 
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DECEDENTS'  ESTATEa 
See  Trust  and  T&ustee;  Will. 

1.  Notice  of  AppointmerU, — Time  of  Filing  Qaim. — Where  the  record  does 
not  show  the  date  at  which  an  administrator  gave  notice  of  his  ap- 
pointment, an  arp^ument  based  upon  the  assumption  that  a  claim 
was  not  filed  within  the  statutory  period  will  not  be  considered. 

DiUman  v.  Barber^  4OS 

2.  Settlement  While  Claim  is  Bending. — The  final  settlement  of  an  estate 
while  a  properly  filed  claim  against  it  is  pending  and  undisposed  of,  is 
an  illegality  for  which  the  settlement,  upon  a  proper  showing,  will 
be  set  aside.  lb. 

3.  Same. — Setting  Aside  Firud  Settlement. — A  claimant  who  appears  at  the 
final  settlement  hearing,  or  who  has  been  personally  summoned  to 
attend  the  same,  is  not  entitled  to  have  the  estate  reopened  under 
the  provisions  of  section,  2403,  R.  S.  1881,  but  he  must  then  present 
the  lacts  regarding  his  claim,  and,  in  case  of  an  adverse  ruling,  hi» 
remedy  is  by  appeal.  lb. 

4.  Same. — Pleading. — Departure. — Where  the  petition  of  a  claimant  to 
set  aside  the  final  settlement  shows  that  the  claimant  appeared  by 
counsel  at  the  hearing,  an  averment  in  his  reply  that  he  aid  not  ap- 
pear is  a  departure  and  will  be  disregarded.  i&. 

DEED. 

See  Assignment  por  Benefit  of  Creditors,  2,  4 ;  Contract,  3 ;  Mort- 

OAQE,  I  to  5,  9 ;  Tax  Sale. 

1.  Delivery  After  Orantor^s  Death. — Doctrine  of  Relation. — Testamentary  Dif- 
position. — A  short  time  before  his  death,  a  father  delivered  to  one  of 
nis  sons  a  package  of  deeds  to  his  children,  which  he  had  signe<l 
and  acknowledged  a  year  previously,  and  stated  that  the  deeds  be- 
longed to  the  children,  and  directed  his  son  to  deliver  them  after  his 
death.  With  the  grantor's  consent,  the  son  deposited  the  package  in 
a  bank  for  safe  keeping.  W^hen  the  grantor  died,  the  deeds  were 
delivered  and  recorded.  Suit  by  one  of  the  grantees  to  quiet  his  title 
against  the  claim  of  the  judgment  creditors  of  another  01  the  grant- 
or's sons  that  the  deeds  are  ineffectual.  The  plaintiff's  deed  conveyed 
to  him,  "  after  ray  decease,  and  not  before,"  certain  land  for  the  ex- 

, pressed  consideration  of  one  dollar.  Between  the  date  of  the  deed 
and  the  date  of  its  delivery  to  the  plaintiff,  the  rights  of  no  stran- 
ger, claiming  under  the  grantor,  intervened. 

Heldj  that  the  delivery  of  the  deed  to  plaintiff  related  back  to  the  date 
of  the  delivery  of  all  the  deeds  to  his  brother,  and  took  effect  as 
of  that  date. 

Heldj  also,  that  the  phrase  "  after  my  decease,  and  not  before,"  did  not 
make  the  deed  testamentary  in  character,  but  operated  merely  to  show 
that  the  grantee's  use  and  enjoyment  of  tlie  land  would  not  begin  un- 
der the  deed  until  after  the  grantor's  death.         Owen  v.  Williams^  179 

2.  Delivery. — Presumption, — Where  a  deed  is  found  in  the  possession  of 
the  grantee,  the  presumption  is,  in  the  absence  of  a  showing  to  the  con- 
trary, that  it  was  delivered  to  the  grantee  on  the  day  of  it's  date. 

Scobey  v.  Walkerj  354 

3.  Delivery  After  Death. — Marriage  of  Grantor. — Rights  of  Widow. — No- 
tice.— The  owner  of  land  executed  deeds  to  portions  thereof  to  his 
children  by  his  first  marriage,  and  placed  them  in  the  hands  of  one 
of  the  grantees,  with  instructions  to  deliver  them  after  his  death. 
The  grantor  subsequently  married  again,  his  wife  being  informed 
before  the  marriage  that  the  only  estate  owned  by  him  was  land  not 
embraced   in   the  deeds  mentioned.     Afterwards   the  grantor  died, 
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leaving  no  children  by  his  last  wife,  and  the  deeds  were  delivered  to 
the  respective  grantees,  they  paying  no  consideration. 
Sddf  that  the  widow  takes  no  interest  in  the  lands  conveyed. 

SmUey  v.  Smiley,  S58 
DELIVERY. 

See  Deed  ;  Township. 

DEMAND. 
See  CsiMiNAii  Law,  6. 

DESCENT. 
See  WiLii,  1. 

DESCRIPTION. 
See  CoKTRACT,  8,  9 ;  Highway. 

DEVISE. 
See  Contract,  3,  8  to  11 ;  Will. 

DISCRETIONARY  POWER. 
See  Divorce,  3 ;  Guardian  and  Ward,  1 ;  ScHOOiiB. 

DIVORCE. 

1.  Decree  for  Alimony. — Payment  in  Instalments, — Interest. — Where  alimony 
is  allowed  in  a  gross  sum,  which  is  made  i^ayable  in  instalments  ma- 
turing at  fixed  dates,  interest  on  the  instalments  is  not  recoverable, 
if  they  be  paid  when  due,  unless  it  is  so  provided  in  the  decree ;  and 
the  fact  that  the  judgment  defendant,  under  an  order  of  the  fcourt, 
gives  bond  conditioned  for  the  payment  of  interest,  makes  no  differ- 
ence. If  the  instalments  be  not  paid  at  maturity,  they  thereafter  bear 
interest  at  the  rate  of  six  percent.,  as  provided  in  section  5199,  R.  S. 
1881.  Winemiller  v.  WitiemUler,  540 

2.  Complaint, — Sufficiency  of. — A  complaint  by  a  wife  for  divorce,  alleging 
cruel  and  inhuman  treatment,  and  charging  Hpecifically  that  the  de- 
fendant had  struck,  kicked  and  choked  the  plaintiff,  and  neglected  to 
secure  medical  attention  for  her  when  sick  or  to  give  her  any  atten- 
tion himself,  is  good.  Mercer  v.  Mercer,  55S 

3.  Same. — Alimony. — Discretion  of  Trial  Court. — The  Supreme  Court  will 
not  review  the  decision  of  the  trial  court  respecting  alimony,  unless 
there  has  been  an  abuse  of  discretion.  76. 

DOMESTIC  RELATIONS. 
See  Guardian  AND  Ward ;  Husband  and  Wife;  Married  Woman. 

DRAINAGE. 
See  County  Commissioners,  1. 

1.  Cost  df  Rgpanring  Drain. — Assessment  by  Surveyor, — Injunction. — Eailroad, 
— Right  to  Locate  Ditch  Upon  Right  of  Way.— A  railroad  company  which 
aconiesced  in  the  location  and  construction  of  a  public  ditch  upon  its 
right  of  way,  can  not,  in  a  suit  by  it  to  enjoin  the  collection  of  an  as- 
sessment for  the  cost  of  repairing  the  ditcn,  levied  by  the  county  sur- 
veyor under  section  10  of  the  act  of  April  6th,  1885,  raise  the  question 
as  to  whether  the  ditch  could  rightfully  have  been  located  upon  its 
premises.  Davis  v.  Lake  Shnre^  ete.^  R.  W.  Co.,  S64 

2.  Same. — Irregularities. — Not  Available  in  a  Collateral  Attojck. — Neither  an 
irregularity  in  the  assessment  nor  the  failure  of  the  surveyor  to  make 
out  a  certified  copy  of  the  assessment  can  be  made  available  in  a  suit 
to  enjoin  its  collection.  lb, 

3.  Same, — Notice. —  Void  Fioceedings, — The  statute  authorizing  the  county 
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saryeyor  to  levy  assessmentB  for  the  cost  of  repsiriog  a  pablic  ditch 
requires  that  notice  be  given,  and  without  notice  his  proceedings  are 
void,  and  the  collection  of  assesunients  may  be  enjoined.  lb. 

4.  Same, —  Enjoining  Collection  of  Aaaagment. —  Pariies. — County, —  County 
Ih'easurer.— The  county  is  not  a  necessary  party  to  a  suit  to  enjoin 
the  collection  of  an  asseiisment  levied  by  the  surveyor  in  such  cases, 
but  the  suit  is  properly  maintainable  against  the  county  treasurer.  lb. 

5.  Notice.— Erro7ieou9  Names. — Quieting  TiUe, — Tender, — "Where  the  notice 
in  drainage  proceed ingti,  instituted  before  the  board  of  commissioners 
under  the  act  of  1875,  is  defective  by  reason  of  wrong  and  inaccurate 
names  of  land-owners  being  given,  yet  if  the  board  has  adjudged  it 
sufficient,  and  has  proceeded  to  establish  the  drain,  the  proceedings 
are  nx)t  void  as  to  one  who  received  proper  notice,  and  ifthelatters 
land  has  been  sold  under  an  assessment,  lie  can  have  his  title  quieted 
against  the  purchaser,  if  there  are  irregularities  justifying  such  action, 
only  by  paying  or  tendering  the  amount  due  from  him. 

Presinger  v.  Hamesiy  4^1;  Prezinger  v.  Fordingy  599 

6.  Same. — Aequieaeence. —  Waiver  of  Irregularities. — EstoppeL — A  parfy  who 
stands  by,  without  objecting,  until  after  a  drain,  beneficial  to  his  land, 
has  been  constructed  in  good  faith  under  color  of  statutory  proceed- 
ings, and  until  the  rights  of  others  have  intervened,  will  be  deemed 
to  have  waived  all  irregularities  in  the  proceedings  for  the  establish- 
ment of  the  drain.  lb, 

7.  Act  ^  ISSS.—Addilional  Notice  as  to  Lands  Affected,^  Time  <^  Filing  Be- 
monstranee.  —  Where  the  land  of  an  owner,  affected  by  a  drain  proposed 
to  be  constructed  under  the  act  of  1885,  is  not  all  described  in  the 
petition,  he  is  not  limited  to  ten  days  from  the  filing  of  the  final  re- 
port of  the  commissioners  within  which  to  remonstrate,  but  the  last 
proviso  in  section  3  of  the  act  (Acts  of  1885,  p.  133)  governs,  and  he 
nas  ten  days  after  the  additional  notice  there  provided  for  has  been 
given.  Ooodwine  v.  Leak,  499 

DRUGGIST. 

See  Intoxicating  Liquor,  3,  5. 

DUE  PROCESS  OF  LAW. 
See  Assessment;  Municipal  Corporation,  23  to  26. 

DURESS. 
Bee  Married  W^oman. 

EJECTMENT. 
See  Railroad,  1,  2;  Real  Estate,  Action  to  Beooyeb. 

ELECTIONS. 
See  County  Superintendent. 

EMBEZZLEMENT. 
See  Criminal  Law,  6  to  8. 

EQUITY. 
See  Fraud,  3 ;  Trial. 

ESTOPPEL. 

See  Animals,  2 ;  Drainage,  6 ;  Judgment,  7 ;  Married  Woman  ;  Mort- 
gage, 6  to  9 ;  Municipal  Corporation,  6 ;  Promissory  Note,  ^  3; 
Real  Estate,  Action  to  Recover. 
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EVIDENCE. 

See  Chattel  Mortgage,  7 ;  Contract,  11;  Criminal  Law,  12;  High- 
way, 21,  26 ;  Negligence,  1 ;  New  Trial,  4 ;  Practice,  S  ;  Prin- 
cipal AND  Agent  ;  Replevin,  2,  3 ;  Will,  3. 

1.  Copies  of  Lost  Inttruments. — To  authorize  the  admission  in  evidence  of 
a  copy  of  a  written  Instrument,  it  is  only  necessary  to  prove  the  loss 
of  the  original  by  a  fair  preponderance  of  the  evidence. 

MeCormick  H,  M,  Co.  v.  Gray,  S40 

2.  Negligence, — Injury  by  Frightened  Sortes. — Railroad  Can  in  Highway. — In 
an  action  against  a  railroad  company  to  recover  for  an  injury  caused 
by  the  plaintiff's  horses  taking  fright  at  cars  negligently  permitted  to 
encroach  and  stand  upon  a  highway,  where  it  was  crossed  by  a  side- 
track, the  testimony  of  other  persons,  who  had  travelled  upon  the  high- 
way some  days  prior  to  the  accident,  that  their  horses  had  likewise 
taken  fright  at  the  cars,  is  not  competent,  and  its  admission  harmful 
error.  CleveluTuI,  etc,,  B.  W.  Co.  v.  JVynantf  525 

Z.  Same. — Similar  Oceurrenees. — Evidence  o/",  Not  Competeni, — Evidence  of 
similar  occurrences  on  other  occasions  is  not  admissible  to  raise  a  pre- 
sumption that  the  accident  in  question  happened,  or  that  the  place 
was  defective  and  dangerous,  or  that  the  situation  was  of  such  a  char- 
acter that  the  accident,  resulting  in  the  injury  for  which  damages  are 
claimed,  might  have  taken  place.  /6. 

4.  Same.— Objects  Calculated  to  Frighten  Horses, — It  is  not  a  subject  to  be 
pleaded  and  proved  whether  a  box-car,  or  other  particular  object,  is 
naturally  calculated  to  frighten  horses,  but  this  is  to  be  determined 
by  the  experience,  observation  and  intelligence  of  the  court  and  jury, 
as  applied  to  the  facts  of  the  case  before  them.  lb. 

EXECUTION. 

See  Attachment  ;  Chattel  Mortgage,  1 ;  Husband  and  Wife  ;  In- 
junction ;  Replevin,  5 ;  Sheriff's  Sale. 

1 .  Personal  Profperty. — Lemj  Upon. — Expiration  of  Lien, — Rights  (if  Other  Cred- 
itors.— Chattel  Mortgage. — Under  section  741,  R.  S.  1881,  if  a  judgment 
plaintiff  fails  to  take  out  a  second  execution  the  lien  of  a  levy  on 
personal  property  expires  at  the  end  of  thirty  days  from  the  return  of 
the  writ  under  which  the  levy  was  made,  and,  as  between  the  judg- 
ment plaintiff  and  a  subsequent  mortgagee,  the  levy  will  be  deemed 
vacated,  and  such  mortgagee  may  thereafter  subject  the  property  to 
sale  in  satisfaction  of  his  debt,  discharged  from  any  right  of  the  prior 
creditor.  Wheeler  v.  Haines^  108 

2.  Sak  of  Mortgaged  Chattels  Under. — Constable. — Breach  of  Duty. — Liability 
on  Bond, — Where  a  constable  levies  upon  and  sells  mortgaged  chattels 
under  execution,  and  delivers  possession  to  the  purchaser  without  re- 
quiring him  to  comply  with  the  conditions  of  the  mortgage,  as  re- 
Quired  by  section  722,  R.  S.  1881,  the  officer  is  guiltv  of  a  breach  of 
duty,  making  him  liable  on  his  bond,  and  the  title  held  by  others  is 
not  divested,  but  the  party  in  interest  may  reclaim  possession  or  de- 
mand an  accounting  from  the  purchaser.  Slifer  v.  StcUe,  exrel,  291 

3.  Same.  — Action  Upon  Officei'^s  Bond. — Measure  of  Damages, — Wliere,  in  such 
case,  the  mortgagee  brings  an  action  upon  the  bond  of  the  officer,  the 
amount  of  the  mortgage  debt  is  not  the  measure  of  his  damages  unless 
the  property  is  worth  that  much ;  but  if  the  value  of  the  property  is 
less  than  the  debt,  its  value  is  the  measure  of  damages.  Where  neither 
the  value  of  the  property  nor  its  conversion  by  the  purchaser  or  officer 
is  shown,  no  case  is  made  for  more  than  nominal  aamages.  lb. 

4.  Voidable  Execution, — Sale  r/7i<fer.— Questions  as  to  the  right  of  a  party 
to  have  execution  upon  a  judgment,  and  as  to  what  property  should  be 
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first  levied  upon,  can  not  be  raised  after  a  sale  has  been  regularly 
made  under  tlie  execution.  Caley  v.  Morgan,  S50 

EXECUTORS  AND  ADMINISTRATORS. 

See  C&iaiiNAL  Law,  6;  Decedents'  Estates;  Promissory  Note,  2.; 

Trust  and  Trustee,  1  to  4. 

EXEMPTION  FROM  EXECUTION. 
See  Fraudulent  Conveyance,  1. 

EXPERT  AND  OPINION  EVIDENCE. 
See  Criminal  Law,  2 ;  Highway,  21, 26. 

FAMILY  SETTLEMENT. 
See  Contract,  3,  4. 

FEES  AND  SALARIES. 

Prtmeuiting  Attorney, — Docket  Fees. — Where  a  prosecuting  attorney  appears 
and  prosecutes  a  defendant,  both  before  a  justice  of  the  peace  and 
in  the  circuit  court  on  appeal,  each  time  obtaining  a  judgment  of 
conviction,  he  is  entitled  to  a  fee  in  each  court,  as  providea  by  sec- 
tion &86(),  R.  S.  1881.  Ard  y.  Stale,  64S 

FENCE. 

See  Railroad,  3,  4. 

FORECLOSURE. 
See  MoRTQAOE. 

FORGERY. 
See  Promissory  Note,  3  to  6. 

FORMER  ADJUDICATION. 
See  Mortgage,  6  to  9 ;  Sheriff's  Sals,  1. 

FORMER  CONVICTION. 
See  Intoxicating  Liquor,  4. 

FRAUD. 

See  Assignment  for  Benefit  of  Creditors,  1 ;  Chattel  Mortgage,  7 ; 
Fraudulent  Conveyance;  Sale,  3;  Statute  op  Frauds. 

1.  Trust. — Debtor  and  Ciedilnr. — Ihi^hand  and  Wife. — FraudtUent  Chantee. — 
Where  a  husband,  with  intent  to  defraud  his  creditors,  pays  pur- 
chase-money liens  upon  his  wife's  real  estate,  she  having  knowledge 
of  and  participating  in  his  fraudulent  purpose,  she  occupies  the  po- 
sition of  a  fraudulent  grantee,  and  i^  chargeable  in  equity  as  a 
trustee  of  the  husband's  creditui*3  to  the  extent  of  the  sum  so  paid, 
and  they  may  reach  the  money  in  either  the  land  or  the  avails  of  a 
sale.  Biair  y..  Smithy  124 

2.  Same. — Where  a  husband,  to  defraud  his  creditors,  gives  money  to 
his  wife,  who  yields  no  consideration  and  who  accepts  the  money 
with  knowledge  of  his  fraudulent  purpose,  she  is  chargeable  as  a 
trustee,  and  may  be  compelled  to  account  as  such  at  the  suit  of 
the  husband's  creditors.  76. 

3.  Same. —  Equitable  Relief. —  When  Granted. — There  being,  under  the  code 
of  this  State,  but  one  form  of  action,  equitable  relief  will  be  granted 
whenever  the  facts  well  pleaded  demand  it.  lb. 
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FBAUDULENT  CONVEYANCE. 

See  Assignment  fob  Benefit  of  Creditobs,  1 ;  Chattel  Mortgage,  7 ; 

Fraud  ;  Sale,  5,  6. 

1.  Exemption  from  Execution. — There  can  not  be  a  fraudulent  conveyance 
of  property  which  is  exempt  from  execution.      .    Blair  v.  Smit\  II4 

2.  Husband  and  Wife. —  Preference  of  Creditor. — Where  a  husband,  who  is 
indebted  to  his  wife  for  money  borrowed  from  her,  for  the  purpose  of 
paying  the  debt  purchases  real  estate  and  causes  it  to  be  conveyed 
to  her,  and  makes,  with  his  own  funds,  valuable  improvements  thereon, 
the  transaction  is  not  fraudulent  as  to  other  creditors  of  the  hus- 
band, but  is  a  mere  preference  of  the  wife  over  them,  and  the  property 
can  not  be  subjected  to  the  payment  of  their  claims. 

Cornell  v.  Qibwm^  144 

3*  '  Complaint  to  Set  Aside, — Partnership  and  Individual  Creditors. — A  com- 
plaint by  partnership  creditors  to  set* aside,  as  fraudulent,  a  convey- 
ance of  individual  property,  need  not  allege  that  the  grantor  had  no 
individual  creditors  at  the  time  the  conveyance  was  made  and  the  suit 
commenced,  such  fuc^ being  a  matter  of  defence.        Smith  v.  Sdz^  SS9 

4.  Same. —  When  Conveyance  Not  Fraudulent. — Where  one  receives  a  con- 
veyance of  property  from  a  fraudulent  grantor,  without  guilty  knowl- 
edge or  actual  fraud,  and  upon  such  terms  as  do  not  divert  it  from 
the  payment  of  the  grantor's  debts  or  inflict  substantial  injury  upon 
his  creditors,  such  conveyance  will  not  be  set  aside  as  even  construc- 
tively fraudulent.  lb. 

b.  Same. — Agreement  of  Grantee  to  Pay  Debts  of  Orantor. — Where,  consider- 
I  ing  the  exemption  to  which  the  debtor  is  entitled,  there  is  only  a  nom- 
inal margin  between  the  purchase-price  and  the  highest  estimated 
value  of  tine  land  conveyed,  and  the  good-faith  grantee  has  assumed 
to  pay  individual  creditors  of  the  grantor  an  amount  approximating 
the  value  of  the  property,  and  by  their  acceptance  has  become  per- 
sonally bound  to  them,  the  conveyance  is  neither  fraudulent  nor 
legally  injurious  to  the  partnership  creditors  of  the  grantor,  and  will 
not  \)e  set  aside.  Ih. 

6.  Subsequent  Creditor. — Complaint. —Burden  of  Pi'oof. — A  complaint  by  a 
subsequent  creditor  to  set  aside,  as  fraudulent,  a  conveyance  of  real 
estate  made  by  his  debtor,  must  aver  an  intention  on  the  part  of  the 
grantor  to  defraud  the  plaintiff,  or  the  class  of  creditors  to  which  he 
belongs,  and  guilty  knowledge  on  the  part  of  the  grantee,  as  in  such 
case  the  burden  of  proving  all  that  is  necessary  to  establish  the  fraud- 
ulent intent  rests  upon  the  plaintiff.  Plunkett  v.  Plunkett,  4^4 

7.  Same.— Secret  Trust. —Statute  Construed. —Section  4921,  R.  S.  1881,  a  1 
though  not  expressly  so  providing,  applies  to  conveyances  of  real 
estate,  and  includeh  secret  as  well  as  declared  trusts;  and,  under  that 
section,  where  land  has  been  conveyed  to  a  third  person  in  secret  trust 
for  the  use  of  a  debtor,  to  whom  the  property  really  belongs,  it  may 
be  reached  by  subsequent  creditors  and  subjected  to  the  satisfaction 
of  their  claims,  and  a  complaint  for  that  purpose  will  be  good  without 
an  averment  that  the  conveyance  was  made  for  the  purpose  of  defraud- 
ing subsequent  creditors.  lb. 

5,  Same. — Judgment  for  Alinwny. — X  wife  who  has  obtained  a  judgment 
for  alimony  is  a  subsequent  creditor  of  her  husband  within  the  legal 
meaning  of  that  term.  lb, 

FREE  GRAVEL  ROAD. 
See  Gravel  Road. 
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FRIGHTENING  HORSES. 
See  Evidence,  2  to  4;  Negligence,  7^  8. 

GRANTOR  AND  GRANTEE. 

See  Contract,  3,  4;  Deed;  Fraud;  Fraudulent  (Conveyance:  Judq- 
ment,  7;  Mortgage,  5,  9;  Sheriff's  Sale;  Statute  op  Frauds; 
Vendor  and  Purchaser. 

GRAVEL  ROAD. 

1.  Conatmciion  of.— Void  Additional  Asaeagment. — Notice, — Injunction. — An 
additional  gravel  road  assessment  made  by  the  county  auditor  at  the 
dii'ection  of  the  county  commissioners,  after  the  original  assessment 
has  been  placed  upon  the  duplicate,  without  notice  to  the  land-owner 
or  reference  to  viewers,  is  void,  and  its  enforcement  by  a  sale  of  land 
may  be  enjoined.  Boards  eic.f  v.  Fahlxn-j  170 

2.  County  Gommissioncra. — Special  Semon.— Notice. — Authority  to  Act  Upon 
Gravel  Road  Petilion.— Under  section  5738,  R.  S.  1881,  an  oral  notice  U> 
the  members  of  the  board  of  county  commissioners  of  a  special  session 
is  sufficient,  and  when  so  convened,  or  when  they  are  lawfully  in 
special  session  for  the  transaction  of  other  business,  they  are  author- 
ized, under  the  provisions  of  the  act  of  March  3d,  1877  (Acts  of  1877, 
p.  82),  without  previous  notice  to  any  party  interested,  to  act  upon  & 
petition  then  presented  for  the  establishment  of  a  gravel  road. 

WkiU  V.  JFUming,  560 

3.  Same. — Jurisdiction. — Notice  of  Meeting  of  Viewers, — Presumption. — In  a 
proceeding  to  enjoin  the  collection  of  assessments  levied  for  the  con- 
struction of  a  gravel  road,  it  will  be  presumed,  in  the  absence  of 
averment  to  the  contrary,  that,  upon  the  appointment  of  the  viewers 
and  surveyor  in  the  original  proceedings,  the  county  auditor  gave  the 
notices  required  by  section  5092,  R.  S.  1881,  respecting  the  time  and 
place  of  meeting  of  the  viewers,  the  kind  of  improvement  petitioned 
tor,  etc.,  and  that  the  board  of  commissioners  thus  acquirea  jurisdic- 
tion of  tlie  parties  interested.  76. 

4.  Same. — OoUeetion  of  Aaaessments. — Injunction. — In  a  collateral  attack, 
every  reasonable  presumption  will  be  indulged  in  favor  of  the  valid- 
ity of  the  proceedings  of  the  board  of  commissioners,  and  in  the  absence 
oi  a  showing  that  its  proceedings  were  void,  by  reason  of  a  lack  of 
jurisdiction  of  the  subject  matter  or  parties,  a  suit  to  enjoin  the  col- 
lection of  assessments  can  not  be  maintained.  Ib^ 

GUARDIAN  AND  WARD. 
See  Trustee,  1  to  4. 

1 .  Removal  of  Guardian. — Discretion  of  Probate  Court. — Stiqn'eme  CouH. — The 
Supreme  Court  will  not  reverse  the  action  of  a  court  of  probate  juris- 
diction in  removing  a  guardian,  except  for  abuse  of  the  l&rge  discre- 
tion vested  in  it.  Bemhamer  v.  Siller^  502 

2.  Same. — Coata. — Where  a  guardian  is  removed  on  petition,  the  costs  of 
the  proceedings  should  be  taxed  against  him.  76. 

3.  Gvardian^a  Bond, — Liability  q/'«S'ure/ies.— Sureties  in  a  guardian's  bond 
are  not  liable  beyond  the  amount  of  the  penalty  fixed  therein.  Sec- 
tions 1221,  2459  and  2527,  R.  S.  1881,  can  not  be  so  construed  as  to 
extend  their  liability.  Meadows  v.  StatCy  ex  rel,,  6ST 

HARMLESS  ERROR. 
See  Highway,  13 ;  Supreme  Court,  4. 
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HIGHWAY. 
See  Evidence,  2  to  4;  Gravel  Koad;  Negliqence,  2  to  4, 6  to  8. 

1.  Opening  of. — Injunction. — An  injunction  to  restrain  the  opening  of  a 
hiffhway  will  not  lie  where  the  proceedings  under  which  it  was  estab- 
lished are  not  totalljr  void,  or  where  there  is  an  adeauate  remedy 
by  appeal.  Adams  v.  tia^rington,  66 

2.  Same. — Petition  and  Notice. — Sufficiency  of. — CoUateixd  Attack. — The  im- 
plied decision  by  the  board  of  commissioners,  by  the  assumption  of 
jurisdiction,  that  the  [>etition  and  notice  for  the  establishment  of  a 
highway  are  sufficient,  is  conclusive  as  against  a  collateral  attack,  lb. 

3.  Same. — Failure  to  Receive  Notice. — Injunction. — Inseparable  Damage. — 
Where  notice  of  the  presentation  of  a  petition  for  a  highway  is  given 
according  to  law,  the  failure  of  any  person  to  receive  actual  notice 
thereof  is  no  cause  for  a  stay  of  proceedings  by  injunction.  l!  irrep- 
arable damage  is  likely  to  be  inflicted,  that  is  a  cause  for  remon- 
strance, lb. 

• 

4.  Same. — Detei-iption. — MonumenL —  Marsh. — A  well  defined  marsh  may 
be  used  as  a  monument,  when  appropriate  for  that  purpose,  in  defin- 
ing the  line  of  a  proposed  highway.  '    lb. 

6.  Same. —  Word  "About^^  in  Description. — ^The  word  "about,"  where  the 
context  limits  and  restrains  its  meaning,  does  not  materially  impair 
the  certainty  of  a  description.  lb, 

6.  Same. — Oenet^al  Sufficiency  of  Description. — In  describing  the  proposed 
line  of  road,  it  is  enough  if  the  general  description  is  such  that  a  sur- 
veyor can,  with  the  assistance  of  the  points  definitely  named,  trace 
and  designate  the  route.  lb. 

7.  Same. — Out  de  Sac. — May  be  Laid  Out. — A  cul  de  sac  may,  in  certain 
cases,  be  laid  out  and  established  as  a  highway.  lb. 

8.  Same.— Judicial  Notice. — Courts  will  take  judicial  notice  of  the  county 
in  which  a  public  highway  is  located,  where  the  lands  to  be  affected 
by  it  are  described  by  sections,  townships  and  ranges.  lb. 

9.  Petition. — Notice. — Practice. — Bill  of  Exceptions. — ^The  overruling  by  the 
circuit  court,  on  appeal,  of  a  motion  toaismiss  the  petition  for  a  high- 
way, which  motion  is  based  on  the  ground  that  the  petition  is  not  ac- 
cording to  law,  and  that  no  notice  of  its  presentation  to  the  board  of 
commissioners  was  given,  is  not  available  in  the  Supreme  Court  if  no 
objections  to  the  petition  are  pointed  out.  or  if  the  motion  is  not,  so 
far  as  it  relates  to  the  notice,  made  a  part  of  the  record  by  a  bill  of 
exceptions,  or  if  it  appears  that  the  question  of  notice  was  not  raised 
at  the  first  opportunity  before  the  board.  Mathews  v.  Droudy  ^6S 

10.  Same. — Appeal  to  Circuit  Court. — QucAtions  for  Trial. —  Vei'dict. — On  a})- 
peal  to  the  circuit  court  from  the  county  commissioners,  in  highway 
cases,  only  such  questions  are  for  trial  as  were  in  issue  before  the  com  - 
missioners,  or  as  may,  by  leave  of  court,  be  put  in  issue  by  amended 
pleadings,  and  if  the  verdict  covers  these  matters  it  is  sufficient    76. 

11.  Same.— Public  Utility. —  Width. — Remonstrance. — The  fact  that  the  jury, 
upon  a  trial  in  the  ciicuit  court,  fix  the  width  of  the  highway  at  ten 
feet  less  than  the  width  ordered  by  the  county  commissioners,  does  not 
entitle  a  remonstrant  to  the  costs  in  the  circuit  court,  when  his  objec- 
tion to  the  utility  of  the  proposed  road  is  a  general  one.  lb. 

12.  Same. — I\'esumptions  in  Favor  of  Judgment. — In  the  absence  of  an  affirm- 
ative showing  of  error,  all  reasonable  presumptions  will  be  indulged 
in  favor  of  the  rulings  of  the  trial  court.  lb. 

13.  Same. — Harmless  Error. — Where  a  right  result  is  reached,  a  mistake  in 
the  mode  of  reaching  it  is  not  available  error.  Ib» 
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14.  Opening  of, — Injwietion. —  Void  Proceedings. — Injunction  will  not  lie  to 
restrain  the  opening  of  a  highway,  unless  the  proceedings  under  which 
the  road  is  aoout  to  be  opened  are  so  defective  as  to  be  void. 

McDonald  v.  Payne,  S59 

15.  Same. — Desenption  of  Proposed  Highway. — The  proceedings  establishing 
a  highway  will  be  upheld  as  against  a  collateral  attack,  if  the  termini 
and  intermediate  course  are  so  described  therein,  either  by  courses 
and  distances,  or  by  reference  to  known  monuments  or  permanent 
objects,  that  a  surveyor  can  locate  the  highway  therefrom.  lb. 

16.  Same. —  Pre»umption  that  Line  Given  is  the  Center. — BaUroad  Righi  of 

Way. — The  presumption  that  the  line  mentioned  in  giving  the  course 
of  a  proposed  highway  is  to  be  the  center  thereof  is  overthrown  if  the 
description  itself  shows  a  contrary  intent.  So,  if  the  line  is  described 
as  running  along  the  north  line  of  a  railroad,  it  will  be  assumed  thai 
the  intention  is  that  the  whole  width  of  the  highway  shall  lie  north 
of  and  adjoining  the  right  of  way,  as  the  right  of  way  of  a  railroad 
company  can  not  be  appropriated  for  highway  purposes  without  its 
consent.  /6. 

17.  Same. — Immaterial  Variance. — The  substitution  in  the  viewers*  report 
of  ''Bending's  Crossing "  as  the  point  of  commencement,  instead  of 
**  Bendig's  Crossing,"  as  set  forth  in  the  petition,  is  an  immaterial 
variance.  lb. 

18.  Same. — Railroad  Line  as  Monument. — The  line  of  an  established  rail- 
road may  be  referred  to  as  a  monument  in  the  description  of  the 
course  of  a  proposed  highway.  lb. 

19.  Vacation  of  Pari. — Under  sections  5015,  5017,  R.  S.  1881,  a  part  of  a 
highway  may  be  vacated.  Hughes  v.  Bcggs,  4^7 

20.  Same. — LregtUarities. — Irregularities  in  highway  proceedings,  before 
the  county  commissioners,  are  not  available  on  appeal,  as  the  case  is 
for  trial  de  novo  in  the  circuit  court.  lb. 

21.  Same. — Evidence. — Opinion  as  to  Public  UiUity. — Witnesses  may  not  give 
an  opinion  as  to  the  public  utility  of  a  highway  which  it  is  proposed 
to  vacate  or  open.  lb. 

22.  ^^Good  Ordinaiy  Repair." — Meaning  of  Phrase. — In  putting  highways  in 
"good  ordinary  repair,"  within  the  meaning  of  that  phrase  as  used  in 
the  act  of  1881  relating  to  roads  and  creating  the  ofhce  of  road  super- 
intendent (R.  S.  1881,  section  5064  et  seg.),  the  superintendent  might, 
if  necessary,  construct  culverts  and  grades  and  do  gravelling  and 
ditching,  the  necessity  depending  upon  the  character  of  each  particu- 
lar road.  Oark  Civil  Tp.  v.  Brookskire,  4S7 

23.  Same. — Time  When  Repairs  Shall  be  Made. — Drrectory  Statute, — The  pro- 
vision of  the  statute  (section  5071,  R.  S.  1881),  that  all  work  denom- 
inated "ordinary"  shall  be  done  in  the  months  of  April,  May,  June 
and  July,  is  directory,  and  not  a  limitation  upon  the  power  of  the 
superintendent  to  make  improvements  upon  highways.  lb. 

24.  Same. — Road  Superintendent. — Advancement  of  Private  Funds  to  Pay  for 
Improvemenis. — Recovei-y  from  Township. — A  township  road  superinten- 
dent, who  advanced  money  from  his  private  funds  to  pay  for  im- 
provements made  upon  public  highways,  may  recover  from  the  town- 
ship the  amount  advanced  by  him,  necessary  to  put  the  highways  in 
good  ordinary  repair,  as  the  transaction  is  not  one  which  the  law  in- 
hibiis.  lb. 

26.  iSawie. — Exceeding  ^^Good  Ordinary  Repair." — If  the  superintendent  ad- 
vanced no  more  money  than  was  necessary  to  put  a  highway  in  "good 
ordinary  repair,"  the  fact  that  it  was  put  in  superior  repair  by  the 
use  of  money  contributed  by  citizens  does  not  prevent  him  from  re- 
covering for  the  money  advanced.  lb. 
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26.  Same. — Evidence. — Opmion. —  Witnesses  who  have  had  experience  in 
improving  and  maintaining  highways,  and  wiio  are  acquainted  with  a 
particular  highway,  its  condition  and  the  character  of  tlie  land  over 
which  it  runs,  may  give  an  opinion  as  to  what  is  necessary  to  put  it 
in  good  ordinary  repair.  lb. 

27.  Proceedings  to  Locate, — Appearance. —  Waiver.— X  party  who  appears  be- 
fore tlie  board  of  commissioners  in  a  liighway  proceeding,  and  fails 
to  make  objections  there,  will  be  deemed  to  have  waived  all  defects 
and  irregularities  except  such  as  render  the  proceedings  wholly  void. 

Wells  V.  Rhodes,  4^7 

28.  Same. — Pelition.— Description. — Names  of  Owners  of  Land, — It  is  not  nec- 
essary that  the  petition  for  a  highway  should  set  out  a  description  of 
each  separate  tract  of  land,  with  the  name  of  the  owner.  Ih, 

29.  Same. — PoinA  of  Gommencement. — The  point  of  commencement  of  a  high- 
way is  sufficiently  designated  by  the  following  description :  "  Begin- 
ning at  the  signboard  situate  on  the  north  line  of  the  N.  E.  quar.  of 
section  17,  in  township  1  nofth,  and  range  2  west,  where  the  Paoli  and 
Haysville  road  intersects  the  Pinnick  Ferry  road,  running  thence," 
etc.  lb, 

30.  Same. — Remonstrance, — Resident  Freeholders. — Public  Utility. —  Where  a 
remonstrance  does  not  show  on  its  face  that  the  remonstrants  are 
resident  freeholders  of  the  county  in  which  the  highway  is  to  be 
located,  or  where  it  alleges  merely  that  the  highway  will  "  not  be  of 
sufficient  public  utility,"  it  may  be  struck  out.  lb. 

31.  Same. — Circuit  Court. — Power  to  Compel  Cotreclion  of  Commissioners'  Bec- 
ord. — The  circuit  court  has  no  power  to  compel  the  board  of  commis- 
sioners, by  an  order  against  the  board  and  the  county  auditor  as  its 
clerk,  to  correct  its  record  so  as  t<i  show  an  ofier  on  the  part  of  the 
appellant  to  file  an  amended  remonstrance.  lb. 

32.  Same. — Amendmenl  of  Remonstrance. — It  is  not  error  for  the  circuit  court 
to  refuse  to  allow  a  party  to  amend  his  remonstrance,  which  has  been 
rejected  by  both  the  board  of  commissioners  and  the  circuit  court, 
unless  a  reason  is  shown  why  the  amendment  was  not  made  in  the 
commissioners'  court.  lb. 

HUSBAND  AND  WIFE. 

See  Deed,  3;  Divorce;  Fraud;  Fraudulent  Conveyance,  2,  8;  Mar- 
ried W^oMAN ;  Mortgage,  5,  8. 

Mortgage. —  Wif^s  Inchoate  Interest.— Sale  of  Husband's  Land  on  Execution. — 
Action  by  Wife  Against  Husbandj  as  His  Surety,  for  Indemnity. — Where  a 
wife  loins  her  husband  in  a  mortgage  upon  his  land  to  secure  his  debt, 
which  land  is  sold  upon  foreclosure,  sne  can  not  maintain  an  action 
against  him,  after  divorce,  for  damages,  treating  her  inchoate  interest 
as  so  much  security  funds  taken  to  pay  his  debts. 

Tennison  v.  Tennison,  4^4 

IMPAIRING  OBLIGATION  OF  CONTRACTS. 
See  Constitutional  Law  ;  Sheriff's  Sale,  2. 

IMPOUNDING   ANIMALS. 
See  Animals. 

INDICTMENT. 
See  Criminal  Law  ;  Intoxicating  Liquor. 

INFANT. 
See  Contract,  3,  4 ;  Guardian  and  Ward. 
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INJUNCTION. 

See  Drainage,  1,  4;  Gravel  Road;  Highway,  1  to  3, 14;  Mukicifal 
CoRPORATioK,  11 ;  Natural  Gas,  2;  Tax  Sale,  2. 

ThrecUened  Sale  of  Land, — Execution  Againti  Third  Person.— A  land  owner 
may  enjoin  a  threatened  sale  of  his  property  upon  an  execution  issued 
against  the  property  of  a  third  person.  Seobey  y.  Walker^  S64 

INSANITY. 
See  Criminal  Law,  2,  5. 

INSTRUCTIONS  TO  JURY. 
See  Criminal  Law,  5;  Negligence,  8,  11 ;  Telegraph  Company,  5. 

1.  How  CoTmdered  on  Appeaf,— An  instruction  will  be  considered  in  con- 
nection with  the  other  instructions  of  the  series  upon  the  same  subject ; 
and  if,  when  so  considered,  the  law  is  expressed,  no  available  com- 
plaint can  be  made,  although  one  instruction,  standing  alone,  may 
be  incomplete  or  may  contain  an  inaccurate  statement. 

IndianapolUj  ete..  It.  W.  Co,  v.  Watson,  SO 

2.  Reversal  ff  Judgment, — Where  all  the  instructions  given,  considered  as 
an  entirety,  state  the  law  applicable  to  the  case,  the  judgment  will 
not  be  reversed  because  of  mere  inaccuracies  or  loose  expressions  in 
any  of  the  instructions,  separately  considered.    Hulehins  v.  WddinjSO 

INSURANCE. 

1.  OUier  Insurance. — Stipulation  Against. —  What  is  not  Other  Insurance. — 
If  a  second  policy  of  insurance  is  void  on  its  face,  or  if  there  arises 
from  the  whole  instrument  a  presumption  of  invalidity  for  want  of 
power  t6  issue  the  policy  in  the  first  instance,  it  will  not  constitute 
other  insurance  within  the  meaning  of  a  stipulation  against  such 
insurance.  American  Ins.  Co.  v.  ReplogUf  1 

2.  Same. —  WluU  is  Other  Insurance. — Where,  however,  a  policy  valid  on 
its  face  has  been  issued,  presumably  within  the  power  of  the  insurer, 
to  avoid  which  proof  of  extrinsic  facts  is  necessary,  and  such  policy 
has  been  accepted,  by  the  assured  for  the  purpose  of  obtaining  ad- 
ditional insurance,  and  is  held  by  him  as  a  subsisting  policy  at  the 
time  of  loss,  it  constitutes  other  insurance  within  the  meaning  of  the 
contract.  1 6. 

3.  Same. — Pleading.— To  an  answer  setting  up  a  violation  of  the  stipula- 
tion against  other  insurance,  it  was  replied  that  there  was  also  a  con- 
dition against  other  insurance  in  the  policv  subsequently  obtained, 
and  that  such  policy  had  been  obtained  without  disclosing  the  exist- 
ence of  the  one  issued  by  the  defendant,  wherefore  it  was  void. 

Held,  that  the  reply  is  bad.  lb. 

INTEREST. 
See  Divorce,  1. 

INTERROGATORIES  TO  JURY. 
See  Sale,  2. 

INTERSTATE  COMMERCE. 
See  Taxes,  1. 

INTOXICATING  LIQUOR. 

See  Municipal  Corporation,  1  to  3. 

1.  Damages  Resulting  from  Unlawful.  Sale. — Action  for. — Repeal  of  Stalvte.^^ 
In  so  far  as  section  10  of  the  act  of  March  17th,  1875,  regulating 
the  sale  of  intoxicating  liquors,  defined  and  prescribed  the  punish- 
ment for  a  public  offence,  it  was  repealed  by  implication  by  section 
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186  of  the  act*of  April  14th,  1881  (section  2093,  R.  S.  1881) ;  but 
with  respect  to  the  cause  of  action  given  bv  section  5323,  B.  S.  1881, 
to  any  person  injured  or  damaged  in  person,  property  or  means  of 
support,  on  account  of  the  use  of  intoxicating  liquor  sold  in  viola- 
tion of  such  section  10,  the  latter  section  is  in  full  force  as  a  neces- 
sary part  of  section  5323.  Statey  ex  rel.,  v.  Cooperj  12 

%  Unlawful  Sale, — IndiclmeTU.—fhnvtaion  of  FomuU  Staiviory  Words. — The 
omission  of  merely  formal  words,  where  enough  is  alleged  to  indi- 
cate the  offence  and  the  person  charged,  alSbras  no  cause  for  quash- 
ing an  indictment.  Shepler  v.  States  194 

3.  Same, — Druggist, — Sale  on  Sunday  WilkoiU  Prescription, — Statute  of  Lim- 
itations, — The  prosecution  of  a  druggist,  under  pection  2099,  R.  S. 
1881,  for  selling  intoxicating  liquor  on  Sunday,  without  a  prescrip- 
tion from  a  physician,  may  be  commenced  within  two  years.  The 
six  months'  limitation  provided  by  section  1594,  with  respect  to 
dei^ecrations  of  the  Sabbath,  is  not  applicable.  Ih, 

4.  Same, —  Ti-ial  Under  Bad  Indictment  no  Bar  to  Another  Prosecution, — A 
trial  and  acquittal  under  an  indictment  which  does  not  charge  a 
public  offence,  is  not  a  bar  to  a  pposecutiou  for  the  same  act  under  a 
sufficient  indictment.  lb, 

5.  Same, — Sufficiency  of  Indictment  Under  Section  2099^  R,  S,  1881, — An  in- 
dictment against  a  druggist,  under  section  2099,  R.  S.  1881,  for  sell- 
ing intoxicating  liquor  without  a  prescription,  is  bad  if  it  fails  to 
charge  that  the  sale  was  made  on  some  one  of  the  prohibited  days 
mentioned  in  such  statute.  lb, 

JUDGMENT. 

See  Assignment  fob  Benefit  of  Greditobs,  3  to  5 ;  Gravel  Boab,  4 ; 
MoBTGAGE,  6  to  9 ;  PowEB  OF  Attobney,  1 ;  Beal  Estate,  Action 
TO  Becoveb. 

1.  Default, —  Setting  Aside. —  Sickness  of  Defendant, — Where  a  defendant, 
who  has  been  duly  served  with  a  summons,  is  unable  to  attend  court 
on  the  day  of  trial  on  account  of  sickness,  yet  refuses  to  employ  an 
attorney  to  appear  for  him,  he  is  not  entitled  to  have  a  judgment  by 
default  set  aside.  Jonsson  v.  Lindstromj  16::^ 

2.  By  Confession. — Presumptions. — Jurisdiction, — A  judgment  by  confession 
to  be  valid  must  be  entered  in  a  court  which  has  jurisdiction  to  ren- 
der the  same  judgment  in  a  contested  cause;  but  such  a  judgment  is 
supported  by  the  same  presumptions  which  sustain  other  judgments 
when  collaterally  questioned.  Caley  v.  Morgan,  350 

3.  Same, — When  a  party  submits  himself  to  the  jurisdiction  of  a  com- 
petent court  and  confesses  judgment,  and  the  court  enters  judgment 
for  the  amount  admitted  to  be  due,  it  will  be  presumed  that  all  the 
preliminary  steps  necessary  to  confer  jurisdiction  were  taken.        Jb. 

4.  Same, — Affidavit, —  Validity  of  Judgment  Between  Parties,- A  judgment 
entered  by  confession,  without  the  filing  of  an  affidavit  as  required 
by  section  588,  B.  S.  1881|  is  valid  as  between  the  parties,  and  only 
void  as  to  creditors.  lb. 

6.  Same. — Assignment. — Power  of  Attorney. — Authority  to  assign  a  judg- 
ment may  be  conferred  by  a  power  oi  attorney.  lb, 

6.  Same, —  When  Not  Kept  Alive.— Where  a  (lerson,  under  a  leffal  or  equi- 
table obligation  to  do  so,  discharees  an  encumbrance,  he  can  not 
have  such  encumbrance  kept  alive  u>r  his  benefit  to  the  injury  of  an- 
other adversely  interested.  lb, 

7.  Same, —  EstoppeL — Merger. —  The  purchaser  of  land  is  not  estopped 
from  bnying  a  judgment  against  his  grantor,  existing  at  the  time  of 
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the  conveyance,  and  enforcing  it  against  land  afterwards  acquired  by 
the  latter,  there  being  no  merger  of  the  lien  in  such  case.  76. 

JUDICIAL  NOTICE. 
See  HiuHWAYy  8. 

JUDICIAL  SALE. 

See  AflsiOKMENT  fob  Benefit  of  Cbeditobs,  3,  4 ;  Cbulttel  Mobtgaoe, 
1;  ExBOunoN;  Gravel  Boad,  1;  Hu8BA2n>  ahd  Wife;  Injtjko 
tion;  Sheriff's  Sale. 

JURISDICTION. 

See  Gravel  Road,  3,  4 ;  Judomekt,  2,  3 ;  Replevin,  3 ;  Trust  asd 

Trustee,  6. 

JURY. 
See  Instructions  to  Jury  ;  Trial  ;  Vsrdiot. 

JUSTICE  OF  THE  PEACR 
See  Criminal  Law,  9  to  11 ;  Pleading,  4;  Replevin,  2,  3. 

LANDLORD  AND  TENANT. 

Wfien  Swih  Relation  is  Implied. — Complaint  to  Recover  RenL — Suffideney  (/.^ 
Where  a  complaint  charges  that  the  defendant  is  indebted  to  the 
plaintiff  in  a  certain  sum  for  the  rent  of  described  real  estate,  the 
law  implies  the  existence  of  the  contract  relation  of  landlord  and 
tenant,  and  the  complaint  is  not  bad  because  it  fails  to  aver  that  fact. 

BeiU  V.  QuidS:,  165 
LICENSE. 

See  Municipal  Corporation,  1. 
LIEN. 

See  Assessment  ;  Assignment  for  Benefit  of  Creditors,  4 ;  Chattel 
Mortgage  ;  Drainage  ;  Execution,  1 ;  Fraud,  1 ;  Judgment  ; 
Mortgage:  Taxes;  Tax  Sale;  Vendor  and  Purchaser. 

LIMITATION  OF  ACTIONS. 
See  Intoxicating  Liquor,  3 ;  Tax  Sale,  3. 

LOST  INSTRUMENT.       ' 
See  Evidence,  1. 

MANDAMUS. 

1.  LimUation  of  Use  of  Writ.— The  use  of  the  writ  of  mandate  is  limited 
to  the  enforcement  of  obligations  imposed  by  law. 

Statey  ex  rel.,  v.  Ti-uslees  ofSaUm  Churchy  S89 

2.  Same.--Corporation,—Ihdy  Growing  Out  of  ContracL — Where  the  duties 
of  a  corporation,  or  of  its  trustees,  grow  out  of  matters  of  contract, 
writs  of  mandate  will  not  lie  against  the  corporation  or  its  trustees, 
either  in  their  corporate  capacity  or  as  individuals,  to  compel  the 
performance  of  the  contract,  but  the  aggrieved  party  will  be  left  to 
the  ordinary  remedies.  Jb, 

3.  Same. — Reitgioua  Society.  —  Use  of  Church  BuUding  by  Other  Denominations, 
— The  trustees  of  a  Methodist  church  corporation  solicited  subscrip- 
tions to  a  building  fund.  To  induce  persons  who  were  not  members 
of  the  religious  denomination  represented  by  them  to  subscribe  to 
such  fund,  it  was  stipulated  in  the  subscription  papers,  with  the  con- 
sent of  the  corporation,  that  the  house  to  be  erected  should  be  free  to 
all  orthodox  denominations  when  not  occupied  by  the  Methodbts. 
Relying  upon  this  stipulation,  members  of  other  denominations  sub- 
scribed  and  paid  various  sums  of  money.    Some  time  after  the  com* 
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pletion  of  the  building,  the  Methodist  corporation  refused  to  permit 
other  denominations  to  use  the  housed  Complaint  by  subscribers  to 
the  building  fund,  asking  that  a  writ  of  mandate  may  issue  to  compel 
the  trustees  of  the  Methodist  Church  to  designate  a  time  when  another 
denomination  may  occupy  the  buildine. 
Hdd,  that  the  duty,  the  performance  of  which  is  sought  to  be  compelled, 
is  not  one  '^  resulting  from  an  office,  trust  or  station,"  and  that,  under 
section  1168,  B.  S.  1881,  mandate  will  not  lie.  lb. 

MARBIED  WOMAN. 
See  MoBTGAGB,  5,  8 ;  Taxes,  4. 

1.  Mortgage. — Promigeory  Note. — Bepresentations. —  Estoppel. —  Representa- 
tions by  a  married  woman  that  she  is  the  purchaser  of  personal  prop- 
erty for  which  she  executes  a  note  and  mortgage  upon  her  separate 
real  estate,  which  representations  are  relied  upon  by  the  mortgagee  in 
good  faith,  estop  her  from  denying  the  truth  oi  such  statements. 

Lane  y.  SehLenimer,  £96 

2.  Same.— Duress. — Good  Failh  Endorsee. — Where  a  husband,  actine^  in 
collusion  with  another,  obtains  by  duress  the  signature  of  his  wife  to 
a  negotiable  note  and  a  mortgage  to  the  latter,  and  in  like  manner 
secures  an  affidavit  from  her  falsely  representing  that  she  is  the  pur- 
chfiser  of  the  property  for  which  the  note  and  mortgage  are  given,  she 
may  plead  the  truth  as  against  the  mortgagee,  but  as  against  an  en- 
dorsee of  the  note  without  notice,  for  value  and  before  maturity,  she 
is  estopped.  lb. 

MASTER  AND  SERVANT. 

1.  Negligence. — Dangerous  Employment.  —Assumption  of  Risk.-^  Promise  of  Em- 
ployer to  Remedy  Defect.— An  employee,  who  continues  in  the  service  of 
his  employer  after  notice  of  a  defect  augmenting  the  danger,  assumes 
the  risk  as  increased  by  the  defect,  notwithstanding  he  may  object  or 
complain,  unless  the  master  expressly  or  implied^  promises  to  rem- 
edy the  defect.  Indianapolis^  etc.,  R.  W.  Co.  v.  Watson,  20 

2.  Same. — Niqht  Work. — Furnishing  Light  to  Employee. — Liability  of  Em- 
ployer.— Where  a  light,  as  the  employee  knows,  is  essential  to  the  safe 
performance  of  his  work  as  a  watchman  in  a  railroad  fi*eight  yard, 
m  the  absence  of  a  promise  to  furnish  the  light,  on  which  promise  the 
employee  relies,  the  employer  is  not  liable  for  an  injury  resulting  from 
an  attempted  performance  of  the  service  without  it,  although  it  is  the 
master's  duty  to  provide  the  light,  and  although  the  servant  had  pre- 
viously complained  of  the  danger,  and  demanded  that  the  light  be 
provided.  '  lb. 

8.  Same. — OrecU  OTid  Immediate  Danger. — Where  an  employee  knows  that 
the  danger  is  great  and  immediate,  such  as  a  reasonably  prudent  man 
would  not  assume,  he  can  not  recover  for  an  injury,  even  thou^li  he 
remained  in  the  employer's  service  in  reliance  upon  the  latter's  prom- 
ise to  remedy  the  defects  which  produced  the  danger.  lb. 

MEASURE  OF  DAMAGES. 

See  Damages;'  ErEx^uTioN,  3;  Mortgage,  2,  3;  Sale,  1,2;  Telbg&aph 

Company,  5. 

MERGER. 
See  AastGKMENT  for  Benefit  of  Creditors,  6;  JtnxJMENT,  7. 

MISJOINDER  OF  CAUSES  OF  ACTION. 

See  Sale,  6. 
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MORTGAGE. 

See  Building  Associations,  2;  Chattel  Mortgage;   Husband  and 

Wife;  Ma&sied  Woman ;  Tbial. 

1.  Deed  Absolute  on  Face, — A  deed,  absolute  on  its  face,  may  be  shown  to 
have  been  intended  as  a  mortgage,  and  be  so  treated  in  equity. 

•  ^    TSurjne  ▼.  Xoioe,  S7 

2.  Same. — Tinisl. — Deed  to  Secure  AdvaneJiienls. — A  person  who  accepts  a 
deed  for  the  land  of  another,  and  agrees  with  him  to  advance  money  to 
pay  his  debts,  and  to  sell  the  land  to  raise  the  money  with  which  to 
repay  himself  the  sum  or  sums  vhus  advanced,  holds  such  land  as 
mortgagee,  and  not  a»  trustee.  \  lb. 

3.  Siune. — Refunal  to  Make  Advancemeni». — Measure  <^  Damages. — If,  in  such 
a  cose,  after  receiving  the  deed,  the  grantee  and  mortgagee  refuses  to 
make  the  advancements  agreed  upon,  he  is  liable  in  damages  to  the 
mortgagor,  and  the  measure  of  damages  is  not  the  value  of  the  land, 
nor  the  sum  which  he  agreed  to  advance,  but  the  actual  damages  re- 
sulting from  the  violation  of  the  contract  in  refusing  to  make  the  ad- 
vancements, lb. 

4.  Same, — Redemption, — Agreement  Gutting  off  Right  of. — An  agreement  in  a 
mortgage,  or  otherwise  made  at  the  same  time  with  the  mortgage,  cut- 
ting off  the  right  of  redemption,  will  not  be  upheld.  /6. 

5.  Foreeloeure. — Parties. — Married  Woman. — Right  to  D^end  Against  Void 
Mortgage  for  Protection  of  Herself  and  Orantee. —  Covenants  of  Warranty. — 
Indemnifying  Mortgage. — Mrs.  J.,  as  surety  for  her  husband,  united  with 
him  in  executing  a  school  fund  mortgage  upon  land  owned  by  them 
as  tenants  by  entireties.  They  afterwards  conveyed  the  land  by  war- 
ranty deed,  and  executed  to  the  purchaser  an  indemnifying  mortgage 
upon  other  real  estate  held  by  them  as  tenants  bv  entireties,  in  which 
they  expressly  stipulated  to  save  their  grantee  harmless  from  loss  or 
damage  under  the  school  fund  mortgage.  Suit  to  foreclose  the  latter 
mortgage.     Mrs.  J.  was  notified  by  the  grantee  to  defend. 

Held,  that  Mrs.  J.,  for  the  protection  of  herself  and  her  grantee,  is  enti- 
tled to  be  admitted  as  a  party  defendant,  and  that  an  answer  by  her 
setting  up  the  foregoing  facts  is  sufficient,  it  showing  that  the  mort- 
gage sought  to  be  foreclosed  is  void.      '      Stale,  ex  tW.,  v.  Kennett,  160 

6.  Foreclosure. —  Subsequent  Liens. —  Whe9i  Ban-ed. — All  persons  who  are 
made  parties  to  a  suit  to  foreclose  a  mortgage,  and  whose  rights  ac- 
crued subsequent  to  the  mortgage,  must  bring  them  forward  or  they 
will  be  barred  by  the  decree,  as  the  mortgagee  has  a  right  to  pre- 
sume, until  he  has  notice  to  the  contrary,  that  the  condition  of  afiairs 
respecting  the  property  is  the  same  as  when  his  mortgage  was  exe- 
cuted. Adair  v.  Mergentheim,  303 

7.  Same.  —Default. —  What  Admitted  by. — Pleading. — In  respect  to  such  per- 
sons, the  prayer  for  a  foreclosure  of  the  mortgage  is  a  sufficient  invi- 
tation to  set  up  wliatever  interest  they  have  which  would  stand  in  the 
way  of  a  foreclosure  or  give  them  a  right  of  redemption,  and  a  default 
is  a  confession  that  the  parties  who  fail  to  appear  have  no  such  in> 
terest,  without  regard  to  the  issues  tendered  by  the  complaint        lb. 

S.  Same.— Hmbnnd  and  Wife. — Tax  Lien. —  When  Barred  by  JudgmenL — A 
wife  joined  her  husband  in  the  execution  of  a  mortgage  upon  his  real 
estate.  W.  subsequently  purchased  the  property  at  a  tax  sale  and 
received  a  certificate,  which  he  assigned  to  the  wife,  but  no  record  of 
the  assignment  was  made.  Afterwards  the  mortgage  was  foreclosed, 
the  mortgagor  and  his  wife  and  W.,  all  of  whom  were  parties,  making 
default  There  was  no  mention  of  the  tax  lien  in  the  complaint  for 
foreclosure.     The  mortgagee  acquired  title  under  the  decree.     After- 
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wards  the  wife  of  the  mortgagor  assigned  the  tax  certificate  to  the 
plaintiff*,  who  received  a  tax  deed,  and  now  seeks  to  enforce  a  lien. 
^eldf  that  ttie  action  can  not  be  maintained^  the  decree  foreclosing  the 
mortgage  being  conclnsive.  lb, 

9.  Foreciomre. — PartUs, — Subsequent  Parehtuers,— Deeds  Beeorded  Pendente 
Lite.  —  Notice. —  Judgment  ninding  Upon  Strangers  to  Beeord, — March 
6th,  1882,  B.  purchased  part  of  mortgaged  real  estate,  the  mortgage 
being  of  record.  April  11th,  1882,  foreclosare  proceedings  were  ^ 
gun.  October  17th,  1882,  B.'s  deed  was  recorded,  and  on  the  1st  day 
of  December  following,  a  decree  foreclosing  the  mortgage  was  entered. 
The  mortgagor  was  in  possession  of  the  entire  property.  The  mort- 
gagee had  no  notice  of  B.'s  title  until  after  the  decree  was  entered, 
and  B.  was  not  made  a  party  to  the  foreclosure  proceedings. 

Held,  that  B.  is  bound  by  the  decree  to  the  same  extent  as  if  a  party  to  the 
proceedings. 

Held,  also,  that  the  mortgagee  was  not  affected  with  notice  of  a  deed  re- 
corded pendente  lite.  ^ 

Held,  also,  that  B.,  having  recorded  the  deed  after  the  time  limited  by  stat- 
ute and  while  the  foreclosure  suit  was  pending,  was,  to  all  intents  and 
purposes,  a  purchaser  pendente  lite.    Boiee  v.  Michigan  M.  L.  Ins.  Cb.,  4^0 

MUNICIPAL  CORPORATION. 

See  Assessment. 

1.  Intoxicating  Liquor. — License. — Municipal  corporations  have  power  to 
exact  a  license  from  one  who  has  a  State  or  county  license,  as  well  as 
from  all  other  persons  who  keep  shops  for  the  sale  of  intoxicating 
liquors  to  be  used  on  the  premises.     Oity  of  FranJ^ort  v.  Aughe,  77,  600 

"2.  Same. — Statutory  Offences. — Gan  Not  be  Made  Punishable  by  Ord%n(moe.--r 
Section  1640,  R.  S.  1881,  prohibiting  towns  and  cities  from  making  acts 
punishable  by  ordinance  which  are  made  public  offences  and  punish- 
able bv  the  State,  does  not  apply  to  an  ordinance  providing  a  punish- 
ment for  selling  intoxicating  liquor  without  first  procuring  a  license 
from  the  town  or  city,  that  not  being  an  offence  under  the  statutes  of 
the  State.  lb. 

ft 

3.  Same. — Pleading. — In  a  complaint  to  recover  a  penalty  fixed  by  ordi- 
nance, it  is  sufncient  to  recite  the  number  of  the  section  violated,  with- 
out setting  it  out.  If  the  defendant  predicates  his  defence  on  the  in- 
validity of  the  ordinance  he  must  bring  it  forward.  lb. 

4.  City. — Street  Imrn'ovement. — Common  Council.— Rejection  of  Bids. — Right 
to  RecoTisider. — The  common  council  of  a  city,  which  has  rejected  all 
bids  received  in  pursuance  of  due  notice  of  the  letting  of  a  contract 
for  a  street  improvement,  may,  at  a  subsequent  meeting,  without  a  re- 
advertisement  for  bids,  reconsider  the  vote  of  rejection  and  award  the 
contract  to  one  of  the  original  bidders.  Ross  v.  Stackhouse,  £00 

6.  Same. — Assessment. — Appeal  from  P'eeept. — Where  the  common  council 
has,  by  the  publication  of  notice,  which  it  adjudges  sufficient,  acquired 
jurisdiction  to  let  a  contract,  section  3165,  R.  S.  1881,  upon  an  appeal 
from  a  precept  to  enforce  an  assessment,  precludes  any  inquiry  into 
such  incidental  facts  as  the  rejection  of  bids  and  the  subsequent  re- 
consideration of  the  vote  of  rejection.  lb. 

6.  Same, — Acquiescence  of  Property- Owner. — Estoppel. — Unless  the  proceed- 
ing under  which  a  street  improvement  is  being  made  are  totally 
void,  a  property-owner  who  stands  by  without  objection,  and  receives 
the  benefit  of  tne  work  being  done  by  the  contractor,  is  estopped  to 
thereafter  question  the  legality  of  the  proceedings.  lb, 

7.  Same. — Sufficiency  of  Ordinance  for  ImprovemenL — An  ordinance  provid- 

Vol.  114.— 40 
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ing  that  a  street  shall  be  "  improved  by  gravelling  in  street,  brick  side- 
walks aiid  paved  guttere/'  according  to  specifications  to  be  prepared 
by  the  city  civil  engineer,  and  providing  for  the  advertisement  for 
bids  and  tlie  assessment  of  abutting  property,  is  not  void  for  uncer- 
tainty, but  is  sufficient  to  authorize  the  letting  of  a  contract  for  the 
work.  lb, 

8.  Streds  and  AUeys. — Improvement. — Assemments, — Repeal  (^  Statute. — The 
body  of  section  3163,  B.  S.  1881,  relating  to  assessments  for  street 
improvements,  was  repealed  by  implication  by  the  act  of  April  13th, 
1885  (Acts  of  1885,  p.  207),  saving  only  contracts  entered  into  before 
the  passage  of  the  act.  Whether  the  provisos  to  section  3163  were 
also  repealed,  is  a  question  not  considered.  OrowcU  v.  Jaqwa,  246 

9.  Same. — EnforeemeiU  of  AsseMmentsi. — Section  3165,  R.  S.  1881^  Modified 
but  not  Repealed. — Section  3165,  B.  S.  1881,  relating  to  the  enforcement 
of  street  improvement  assessments,  was  not  repealed  by  the  act  of 
1885,  but  only  modified  so  far  as  to  require  that  assessments  against 
unplatted  lands  shall  beenforoed  by  proceedings  in  the  circuit  court, 
instead  of  by  the  issuance  of  a  precept  to  the  city  treasurer.  For  the 
enforcement  of  assessments  against  platted  lands  within  the  limits  of 
a  city,  a  precept  may  be  issued  under  section  3165,  as  heretofore.    lb. 

10.  Natural  Oas  Companies. —  Use  of  Streets. — Exclusive  Privileges. — A  munic- 
ipal corporation  has  no  power  to  grant  a  natural  gas  company  the  ex- 
clusive privilege  of  using  its  streets,  and  a  company  obtaining  such 
a  grant  is  bound  to  take  notice  that  it  is  void. 

Citizenf!^  Gas,  etc.,  Co.  v.  Town  of  Elwood^  SSiT 

11.  Sime. — Injunction. — A  town  can  not  enjoin  a  natural  gas  company  from 
using  its  streets  upon  the  ground  that  it  has  conferred  the  exclusive 
right  to  their  use  upon  another  gas  company,  but  it  may  do  so  on  the 
ground  that  the  defendant  has  not  obtained  a  license  so  to  do.        Ih. 

12.  Sam^e. — Act  of  1887  Relating  to  Naturul  Oas.  —  Requirements  of — The  act 
of  1887  relating  to  natural  gas  (Acts  of  1887,  p.  36)  requires  that  a 
general  ordinance  shall  be  adopted  by  municipal  corporations,  giving, 
upon  equal  terms,  substantially  the  same  privileges  to  all  companies. 

lb. 

13.  Same. — Neither  a  void  grant  of  an  exclusive  privilege  to  use  the  town 
streets  to  one  company,  nor  a  refusal  to  grant  a  special  privilege  to 
another  company,  authorizes  the  latter  company  to  use  the  streets.  lb. 

14.  Same. — Toum  Trustees  do  not  Constitute  the  Oorporation. — The  trustees  of 
a  town  represent  but  do  not  constitute  the  corporation,  and,  although 
they  have  violated  their  duty,  they  may  invoke  the  aid  of  the  courts 
to  protect  its  rights.  lb. 

15.  Town. — Street  and  Sidewalk  Improvements, — Repeal  of  Statute. — The  act  of 
February  14th,  1859,  relating  to  the  compulsory  improvement  of  side- 
walks in  incorporated  towns  (Acts  of  1859,  p.  184;  B.  8.  1881,  section 
3357,  et  seq.)f  was  not  repealed,  either  expressly  or  by  implication,  by 
the  act  of  April  27th,  1869,  relating  to  the  improvements  of  streets  and 
alleys  in  such  towns  upon  petition  of  lot-owners.  (Acts  of  1869,  Spec. 
Sess.,  p.  33 ;  B.  S.  1881,  section  3364,  et  seq.)  Wiles  v.  Hohs,  571 

16.  Same,— Term  ^* Street'*  Includes  ''Sidewalk.''— The  act  of  1859  does  not 
prescribe  the  only  procedure  for  the  improvement  of  sidewalks;  on 
the  contrary,  although  sidewalks  are  not  specifically  mentioned  in  the 
act  of  1869,  a  street  may  be  improved  to  its  full  width  under  the  pro- 
visions of  such  act,  as  the  term  "street"  includes  sidewalks,  unless 
the  language  with  which  it  is  associated  restricts  its  meaning.        76. 

17.  Same. — Contract  for  Improvement. — A  written  proposal  by  the  town  au- 
thorities of  the  work  to  be  done,  a  written  bid  to  do  the  proposed 
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work  and  a  written  acceptance  of  the  bid  by  the  proper  authorities, 
to^^ether  constitute  a  suihcieut  and  binding  contract.  lb. 

18.  Same. — Assessment. — Collection  of. — Queslums  qf  Fact  Arising  Prior  to  Con- 
tract.— A  question  as  to  whether  or  not  there  was  a  proj>er  advertise- 
ment for  bids  is  a  question  of  fact  which  arose  '^  prior  to  the  making 
of  the  contract''  for  the  improvement  of  the  street,  and,  under  sec- 
tion 3366,  R.  S.  1881,  is  not  triable  in  an  action  to  enforce  an  assess- 
ment, lb. 

19.  Same. — Petition  for  Improveinenl. — Ordinance. — A  petition  of  property- 
owners  in  an  incorporated  town  for  the  improvement  of  "Hope  street, 
between  Willow  and  bchotield  streets,"  authorizes  an  ordinance  for 
the  improvement  of  "that  portion  of  no{)e  street,  and  sidewalks 
thereof,  lying  between  Schofield  and  Willow  streets."  76. 

20.  Oily, — Street  Impi'ovements. — Letting  of  Contract. — Notice. — Where  it  ap- 
pears that  the  common  council  of  a  city  has  given  any  sort  of  notice 
of  the  letting  of  a  contract  for  the  improvement  of  a  street,  its  suffi- 
ciency can  not  be  inquired  into  after  the  work  has  been  done,  under 
color  of  the  proceedings,  with  the  acquiescence  of  the  parties  benefited. 

Clements  v.  Lee,  S97 
.  .  .  *• 

21.  Same. —  Qttestiofns  Arising  Pi^orto  CwUrad. — Practice. — If,  under  section 

3165,  &.  S.  1881y  which  precludes  any  inquiry  concerning  facts  arising 
prior  to  the  making  of  the  contract,  any  question  relating  to  the  suffi- 
ciency of  the  notice  can  be  made — a  proposition  which  is  doubted —it 
can  only  be  done  by  answer.  lb. 

22.  Same. — Go)itractor^8  Affidavit. —  Void  Precept. — A  precept  issued  without 
the  filing  of  an  affidavit  by  the  contractor,  embodying  in  a  substantial 
manner  all  of  the  requirements  of  the  statute  providing  for  such  affida- 
vit (seqtion  3165,  R.  8.  1881),  is  void ;  and  where  the  complaint  for  the 
enforcement  of  an  assessment  shows  an  insufficient  affidavit,  it  is  bad 
on  demurrer.  1  b. 

23.  Street  ImpraoemierUs. — Assessments. —  Notice. —  Constitutional  Law. — ^^  Due 
Process  of  Law." — A  law  which  authorizes  an  assessment  against  prop- 
erty, but  makes  no  provision  for  notice  to  the  owner,  and  gives  him 
no  opportunity  to  be  heard  in  respect  to  the  correctness  of  the  charge, 
lacks  the  essential  element  of  "due  process  of  law,''  and  is  unconsti- 
tutional. Garvin  v.  Daussman,  4-^9 

24.  Same. — Kind  of  Notice  and  Hearing  Required. — The  notice  and  hearing 
which  the  Constitution  demands  need  onlv  be  such  as  are  adapted  to 
the  nature  of  the  assessment  proposed,  and  such  as  afford  the  property- 
owner  an  opportunity  to  show  that,  according  to  the  method  prescribed 
for  making  the  assessment,  the  amount  charged  against  him  is  not 
correct.  i6» 

25.  ^me. —  "Due  Process  of  Law  "  Applies  to  Streei  Improoemeni  Pi^oceedings. — 
Proceedings  for  street  improvements,  where  the  cost  is  to  be  appor- 
tioned among  those  benefited,  although  somewhat  of  a  summary  char- 
acter, are  within  the  rule  which  requires  notice  and  a  hearing  in  order 
that  a  charge  may  be  imposed  by  "  due  process  of  law."  Ih. 

26.  Sam/e. — GUy  of  EvansviUe. —  Assessments. —  Validity  of  Ordinance. —  Al- 
though neither  the  special  charter  of  the  city  of  Evansville,  nor  the 
ordinance  adopted  in  pursuance  thereof,  makes  provision  for  notice 
to  the  owners  of  property  of  the  levying  of  assessments  for  street  im- 
provements, yet  where  the  ordinance  provides  that  the  assessment 
shall  be  collected  by  the  enforcement  of  the  lien  in  the  same  manner 
that  mortgages  are  foreclosed,  and  as  such  proceedings  can  only  be 
taken  in  pursuance  of  notice,  the  property -owner  is  alTorded  an  oppor- 
tunity to  question  the  validity  of  the  assessment,  and  the  ordinance 
18  valid.  Tb. 
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27.  Same. — Informalities  in  I^oceedings. — The  proviaion  in  the  charter  of 
the  city  of  Evansville  that  mere  informalities  of  the  common  ooancil 
in  ordering  the  improvement  or  in  making  the  asseesment  or  appor- 
tioning the  cost  shall  not  be  available  to  the  property 'Owner  as  a  de- 
fence, does  not  deprive  him  of  any  substantial  right,  but  refers  to  ob- 
jections which  do  not  affect  the  merits  of  the  proceedings.  76. 

MURDER. 
See  Criminal  Law,  1. 

NATURAL  GAS. 

1.  Municipal  Corporation, — yalural  Qaa  Companies. —  Use  cf  Streets. — Exdu- 
sive  Privileges.— A  municipal  corporation  has  no  power  to  grant  a 
natural  gan  company  the  exclusive  privilef^e  of  using  its  streets,  and 
a  company  obtaining  such  a  grant  is  bound  to  take  notice  that  it  b 
void.  OUizens*  GaSf  etc.,  Co.  v.  Toun  of  Elwood,  332 

2.  Saine. — Injunction. — A  town  can  not  enjoin  a  natural  gas  company 
from  using  its  streets  upon  the  ground  that  it  has  conferred  the  ex- 
clusive right  to  their  use  upon  another  gas  company,  but  it  may  do 
so  on  the  ground  that  the  aefendant  has  not  obtained  a  license  so  to 
do.  lb. 

3.  Same. — Act  of  18S7  Relating  to  Kaiural  Gas. — Requirements  (f. — The  act 
of  1887,  relating  to  natural  gas  (Acts  of  1887,  p.  36)  requires  that  a 
general  ordinance  shall  be  adopted  by  municipal  corporations,  giv- 
ing, upon  equal  terms,  substantially  the  same  privileges  to  all  com- 
panies. Ih. 

4.  Same. — Neither  a  void  grant  of  an  exclusiye  privilege  to  use  the  town 
streets  to  one  company,  nor  a  refusal  to  grant  a  special  privilege  to 
another  company,  authorizes  the  latter  company  to  use  the  streets.   lb, 

6.  Same. — Totan  Trustees  do  not  Constitute  the  Oorporalion, — ^The  trnstees  of 
a  town  represent  but  do  not  constitute  the  corporation,  and,  although 
they  have  violated  their  duty,  they  may  invoke  the  aid  of  the  courts 
to  protect  its  rights.  lb. 

NEGLIGENCE. 

See  Evidence,  2  to  4 ;  Master  and  Servant  ;  Railroad,  3  to  6 ;  Tel- 
egraph Company,  2  to  5. 

1.  Supreme  Court. — Consideration  of  Evidence. — Where  there  is  no  conflict 
of  testimony,  the  Supreme  Court  must  decide  the  legal  effect  of  the 
testimony  in  the  record,  and  in  doin^  so  does  not  depart  from  the 
rule  that  it  will  not  weigh  the  evidence. 

Indianapolis^  etCy  R.  W.  Co.  v.  Watson,  SO 

%  Repairing  Highway.  — TAahility  of  County. — The  duty  of  repairing  high- 
ways being  imposed  by  statute  upon  township  trustees  and  road 
supervisors,  a  county  is  not  liable  for  an  injury  caused  to  a  traveller 
by  the  negligence  of  those  charged  with  sucn  duty. 

AbbeU  V.  Boards  rtc,  61 

3.  Same. — Conditions  Essential  to  Make  County  Liable. — Before  liability  for 
negligence  can  attach  to  a  county,  there  must  be  a  breach  of  some 
duty  expressly  imposed  upon  it  by  statute,  and  the  statute  must  also 
have  conferred  upon  its  board  of  commissioners  the  power  to  raise  and 
appropriate  the  means  for  the  performance  of  the  duty.  lb. 

4.  Same. — Repairing  Public  Bridge. — Obfff ruction  of  Hightoay. — Negligence  of 
Independent  Agents. — County  not  Liable  for. — A  county  is  not  liable  for 
an  injury  caused  to  a  traveller  by  the  negligent  obstruction  of  a 
highway  by  the  officers  or  agents  to  whom  it  has  committed  the  work 
of  repairing  a  public  bridge,  as  persons  selected  under  such  circum- 
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stances  are  independent  public  agents,  who  are  personally  respon- 
sible for  their  misconduct  or  delinquency.  lb. 

5.  Pointing  PUUd  ai  Another. — Accidental  Injury. — LiabUUy. — Oiie  who  pur- 
posely points  a  pistol  at  another,  is  liable  for  any  resulting  injury; 
out  where  the  injury  resulting  from  the  discharge  of  a  weapon,  not 
purposely  pointed,  is  purely  accidental,  there  is  no  liability. 

SuUon  V.  BonneU,  24$ 

6.  Injury  at  Railroad  Grossing. — ConiHbulory  Negligence  qf  Travelier. — A 
traveller  upon  a  highway  who  is  injured  at  a  railroad  crossing  can 
not  recover  if,  by  the  proper  exercise  of  the  sense  of  sight  or  of 
hearing,  he  could  have  avoided  the  injury. 

Cones  V.  Oineinnatif  etc.j  R.  W.  Co.  SS8 

7.  Obsiruelion  of  Highway. —  VtolaHon  of  SiattUe. — Frightened  Hoi-see. — Dam- 
ages.— The  mere  fact  that  an  object  is  in  a  highway,  in  violation  of 
a  statute,  does  not  necessarily  make  the  owner  liable  for  damages 
resulting  from  the  frightening  of  horses,  but  to  create  liability  there 
must  be  a  natural  causative  connection  between  the  violation  of  the 
statute  and  the  frightening  of  the  horses,  and  the  injury  must  be  prox- 
imately within  the  purpose  and  protection  of  the  statute. 

Ueveland,  etc,  R.  W.  Co.  v.  Wynani,  525 

8.  Same. —  RaHroad.  —  Intermeddlers.  — :  Negligence.  —  Instruction. — A  rail- 
road company  may  leave  its  cars  standing  upon  its  side-track  at  any 
point  except  in  a  highway ;  and  if  a  car  is  so  placed  that  it  does  not 
obstruct  the  highway,  and  is  afterwards  move^i  into  the  highway  by 
intermeddlers,  the  company  is  not  liable  for  an  injurv  caused  thereby, 
unless  the  car  is  negligently  permitted  by  it  to  remain  upon  the  high- 
way an  unreasonable  time,  and  it  is  error  to  refuse  to  so  instruct  the 
jury.  lb. 

9.  Ooarrier  and  I^tssenoer. —  Injury  from  Overturned  Coach. —  Complaint  for 
Damages. — A  complaint  alleging  the  existence  of  the  relation  of  pas- 
senger and  carrier  between  the  plaintiff  and  defendant,  and  that  the 
former  was  injured  by  the  overturning  of  the  latter's  stage-coach, 
states  a  piima  facie  case  against  the  carrier,!  without  alleging  the 
precise  manner  in  which  the  particular  acts  of  negligence  charged  re- 
sulted in  the  accident  and  injury.  Anderson  v.  Seholeyf  55S 

10.  Same. — Efficient  Dnver. — Duty  of  Carrier  to  Provide. — It  is  not  a  defence 
to  an  action  for  damages  that  the  driver,  the  night  being  dark,  suf- 
fered the  suggestions  of  the  passenger  to  lead  him  off  the  roadway, 
as  it  was  the  duty  of  the  carrier  to  supply  the  coach  with  a  driver 
who  himself  knew  the  way.  lb. 

11.  Sam/e. — Accord  and  Satirfaetion. — Instruction  to  Jury. — Accord  and  satis- 
faction being  pleaded,  an  instruction  to  the  jury  that  if  the  plaintiff 
had  agreed  to  accept  payment  of  his  doctors  bill,  and  the  right  to 
ride  in  the  defendant's  coaches  for  a  time  fixed  free  of  charge,  m  full 
satisfaction  of  his  claffai  for  damages,  he  would  not  be  entitled  to  re- 
cover, provided  the  agreement  had  been  executed,  is  correct.  lb. 

12.  Same. — Failure  to  Provide  Lights.  —  Assumption  of  Risk. — The  fact  that 
the  carrier  habitually  used  coaches  to  which  no  lights  were  attached, 
and  that  the  plaintiff  had  knowledge  of  the  custom,  when  he  became 
a  passenger,  does  not  relieve  the  carrier  of  liability,  unless  the  failure 
to  provide  lights  was  such  a  glaring  deficiency  as  to  make  it  appar- 
ent to  prudent  persons  that  the  journey  without  them  could  not  be 
taken  with  safety.  lb, 

NEW  TRIAL. 

See  Pbactice,  1,  2 ;  Real  Ebtats,  2 ;   Real  Estate,  Action  to  Re- 
cover ;  Supreme  Ck)URT,  3. 

1.  A»<^  Right — Limitation  of  Time. —  Statute  Construed. — Under  section 
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1064,  R.  8.  1881,  it  is  not  necessary  that  an  application  lor  a  new 
trial  as  of  right  shall  be  passed  upon  by  the  court  within  one  year, 
but  the  limitation  therein  as  to  time  applies  only  to  the  filing  of  the 
application  and  the  undertaking  for  costs  and  damages. 

£odman  v.  ReynoUU,  14S 

2.  Causes  for. — Excewive  Damage*,  —The  fourth  cause  for  a  new  trial  under 
section  559,  R.  S.  1881,  viz.,  "  Excessive  damages,"  is  proper  only  in 
cases  of  torts.  McCormick  H,  M.  60,  v.  Groyy  S40 

3.  Aciwna  Upon  ConiracL — Excessive  Damages.— An  action  on  a  sheriff's 
bond  is  "  upon  contract,"  and  the  cause  for  a  new  trial,  **  Excessive 
damages,"  which  is  applicable  only  in  cases  of  torts,  will  not  call 
in  question  the  assessment  of  the  amount  of  recovery. 

Moot-e  V.  SlatCf  ex  reL,  4^4 

4.  Newly  Diacaoered  Evidence, — A  complaint  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  is  bad  if  it  fails  to  show  that  the  new 
evidence  was  not  discovered  during  the  term  at  which  the  decree  was 
rendered.  Mercer  v.  Mercer.  558 

NOTICE. 

See  Assessment;  County  Commissioners,  2,  3 ;  Decedents'  Estates,  1 ; 
Drainage,  3,  5,  7 ;  Gravel  Road  ;  Highway,  2,  3,  8,  9 ;  Master 
•    AND  Servant,  1 ;  Mortgagb,  9 ;  MuNiciPAii  CoRPORATioir,  10,  20, 
23  to  26;  Railroad,  1. 

OBSTRUCTION"  OF  HIGHWAY. 
See  Negligence,  2  to  4,  7,  8. 

OFFICE  AND  OFFICER. 
See  County  Superintendent  ;  Execution,  2,  3 ;  Township  Trustee. 

PARTIES. 

See  Drainage,  4 ;  Mortgage,  5,  9. 

Joint  CantraOL — Surviving  Obligees  May  Sue. — Surviving  oblieees  may  bring 
an  action  on  a  joint  contract  without  joining  the  heirs  or  repre- 
sentatives of  a  deceased  obligee,  the  common  law  rule  vesting  the 
whole  right  in  the  survivors  not  being  changed  by  the  code  of  civil 
procedure,  and  hence  such  persons  are  the  re&l  parties  in  interest. 

Indianoj  etc,  R.  W,  Oo,  y.  Adamson,  t82 

PARTITION. 
See  Trust  and  Trustee,  5. 

PARTNERSHIP. 

See  Fraudulent  Conveyance,  3  to  5. 

PAYMENT. 
See  Assignment  for  Benefit  of  Creditors,  3. 

PENALTIES. 
See  Damages. 

PERSONAL  PROPERTY. 

See  Chattel  Mortgage;  Contract,  1;  Execution,  1  to 3;  Replevin; 

Sale;  Will. 

PLEADING. 

See  Assignment  for  Benefit  of  Creditors,  2 ;  Contract,  9 ;  Criminal 
Law  ;  Decedents*  Estates,  4 ;  Divorce,  2 ;  Fraudulent  Convey- 
ance, 3,  6;  Highway;  Insurance,  3;  Intoxicating  Liquor; 
Landlord  and  Tenant;  Mortgage,  7;  Municipal  Corporation, 
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3;  Negligence,  9;  Quieting  Title;  Sale,  6;  Supreme  Court,  1; 
Will,  4. 

1.  JSvfficiency  of. — How  Determived. — The  sufficiencj  of  a  paragraph  of 
answer,  when  demurred  to,  must  be  determined  upon  the  facts  stated 
therein,  and  not  upon  matters  elsewhere  appearing  in  the  record. 

American  Ins,  Co.  v.  BeplogUf  I 

2.  Unceriainty. — Remedy  for. — The  remedy  for  uncertainty  in  a  pleading 
is  a  motion  to  make  more  specitic,  and  not  a  demurrer. 

BeUs  V.  Quick,  166 

3.  Word  "Reloan  "  Describes  a  Fact. — An  averment  that  money  was  re- 
loaned  for  a  definite  time  is  the  averment  of  a  fact,  and  not  of  a  mere 
conclusion.  Spurgeon  v.  SmUha,  4^3 

4.  Gomplainl  Before  Juatice  cf  the  Peace, — Sufficiency  of. — A  complaint,  in 
a*  civil  action  before  a  justice  of  the  peace,  is  sufficient  if  it  will  in- 
form the  defendant  of  the  nature  of  the  cause  of  action,  and  bar 
another  action  for  the  same  cause.  Anderson  v.  lApCy  4^4 

^.  Same. — Airest  of  Judgment. — For  a  complaint,  in  an  action  oriffinatinff 
before  a  justice  of  the  peace,  which  is  held  sufficient  to  withstand 
a  motion  in  arrest  of  judgment  in  the  circuit  court,  on  appeal,  see 
opinion.  Jb, 

POWER  OF  ATTORNEY. 

See  Judgment,  5. 

1.  Assignment  of  Judgment. — Authority  to  assign  a  judgment  may  be  con- 
ferred by  a  power  of  attorney.  Oiley  v.  Morgan^  350 

2.  Recording  Power  cf  Attorney. — A  power  of  attorney  is  valid  as  between 
the  parties,  and  for  all  ordinary  purposes,  without  being  recorded. 
The  recording  of  such  instrument  only  becomes  material  when  notice 
to  third  persons  is  necessary.  lb. 

PRACTICE. 

See  Bill  op  Exceptions  ;  Criminal  Law  ;  Highway  ;  Instructions  to 
Jury;  Municipal  Corporation,  21;  New  Trial;  Pleading; 
Special  Judge  ;  Supreme  Court  ;  Verdict. 

1.  Special  Finding, —  Venire  de  Notx). — A  motion  for  a  venire  de  novo  will  not 
be  sustained  unless  the  verdict  or  finding  is  so  defective  and  uncertain 
upon  its  face  that  no  judgment  can  be  rendered  upon  it. 

Bartley  v.  PftOKps,  189 

2.  SafM, — Motion  for  New  TriaL — If  all  the  facts  are  not  found,  or  if  facts 
are  stated  in  the  special  finding  which  the  proof  does  not  warrant,  the 
only  remedy  is  by  a  motion  for  a  new  trial.  lb. 

3.  Objection  to  Emdenee. — Must  be  Specific. — An  objection  to  evidence  that 
it  is  "  irrelevant,  incompetent  and  immaterial "  is  too  indefinite  to 
present  any  question  for  review  in  the  Supreme  Court. 

Qark  ami  Tp.  v.  Brookskvre,  437 

PREFERENCE  OF  CREDITOR. 
See  Chattel  Mortgage,  2 ;  Fraudulent  Conveyance,  2. 

PRESUMPTION. 

See  Chattel  Mortgage,  3 ;  Contract,  3 ;  County  Commissioners,  1 ; 
Deed,  2;  Gravel  Road,  3,  4;  Highway,  12,  16;  Judgment,  2,  3; 
Special  Judge;  Supreme  Court,  5 ;  Tax  Sale,  4. 

PRINCIPAL  AND  AGENT. 

See  Negligence,  4 ;  Promissory  Note,  3  to  6 ;  Telegraph  Company,  3, 

1.  Evidence  of  Agency. — Declarations  of  Agent. — The  relation  of  principal 
and  agent  may  be  established  by  circumstantial  evidence,  and  proof 
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that  one  openlv  acted  as  the  agent  of  another,  under  sjich  circum- 
stances as  implied  knowledge  on  the  part  of  the  latter,  iiiukes  a  prima 
facie  case,  and  authorizes  the  admi.si>iou  in  evidence  of  iu»  declara- 
tions. Indiana,  etc,  IL  W,  (Jo,  v.  Adanuan,  2S2 

2.  Parol  Authority  to  Sign  Memorandum  Required  by  Statute, — In  the  absence 
of  a  statutory  provision  to  the  contrary,  the  authority  of  an  agent  to 
.sign  the  note  or  memorandum  required  hy  the  statute  in  the  sale  or 
leasing  of  lauds  may  be  proved  by  parol/         Roehi  v.  Haumeaxr^  311 

PRINCIPAL  AND  SURETY.  . 

See  Guardian  and  Ward,  3 ;  Husband  and  Wife  ;  Township  Trus- 
tee, 5. 

1.  SareUeB. — Discharge  by  R^uni  of  Creditor  to  Accept  Payment  when  Tendered, 
—A  creditor  impliedly  undertakes  that  the  debt  due  him  may  be  paid 
at  maturity,  and  if  he  refuses  to  accept  the  amount  when  tendered,, 
the  sureties  in  the  obligation  are  discharged  from  liability. 

Spurgeon  ▼.  Smiiha,  4^S 

2.  Same.—Promiaory  Note. — Reloaning  Money  to  Principal. — Where  the 
holder  of  a  note,  when  payment  is  tendered  by  the  principal  debtor  at 
the  maturity  of  the  obligation,  accepts  part  of  the  amount  due,  and, 
with  knowledge  that  the  other  makers  are  sureties,  reloans  the  balance 
to  the  principal,  the  sureties  are  thereby  released.  lb, 

3.  Same. — Tender. —  Waiver. — Where  the  money  is  actually  produced  and 
offered,  and  the  creditor  does  not  object  to  the  tender,  but  requests  the- 
debtor  to  retain  the  money,  he  can  not  subsequently  insist  that  the 
tender  was  not  sufficient.  lb. 

PROMISSORY  NOTE. 

See  Assignment  for  Benefit  of  Creditors,  1,  5;  Contract,  4;  Mar* 
RiED  Woman  ;  Principal  and  Surety  ;  Taxes,  4 ;  Township  Trus- 
tee, 2  to  4 ;  Trial. 

1.  PbrtiaL  Ownership, — Debtor  and  Creditor. — Where,  at  the  time  a  prom- 
issory note  is  executed,  it  is  agreed  by  the  payee  that  a  third  ^rson 
shall  have  an  intei-est  therein  to  the  extent  of  money  previously 
loaned  the  payee,  such  person  becomes  the  owni?r  of  the  note  to  that 
extent,  and  may  assert  his  interest  against  creditors  of  the  payee. 

Cooper  V.  Perdue,  207 

2.  Oonnderaiion. — Settlement  of  Diapuied  Question.— Acquieacenee. — EstoppeL 
— Adminidraior. — The  payee  of  a  promissory  note  due  in  1865  de- 
manded that  the  renewal  note  should  be  payable  in  gold  coin.  The 
maker  refused  to  execute  a  note  so  payable,  and,  in  settlement  of  the 
dispute,  a  new  note  was  executed  for  '^  two  and  a  half  times  the  debt.'* 
Various  renewals  of  the  latter  note  were  made  until  1879,  when  the 
maker  refused  to  execute  a  renewal  note,  as  he  had  previously  done, 
including  accrued  interest,  but  the  matter  was  finally  settled  by  the 
maker  executing  nine  notes.  In  1883  the  payee  died,  and  the  maker 
was  appointed  administrator  of  his  estate,  and  charged  himself  in  his 
account  current  with  the  nine  notes  executed  in  1879.  In  1885  he 
filed  a  supplemental  report,  claiming  a  deduction  from  the  amonnt  of 
the  nine  notes,  and  asked  that  he  be  charged  with  the  princial  and 
interest  of  the  original  debt  evidenced  by  the  note  maturing  in  1865. 

Held,  that  the  maker  is  liable  for  the  full  amount  of  the  nine  notes,  he 
not  being  in  a  position  to  question  their  consideration  after  sach  long 
acquiescence  in  the  previous  settlements.  Pt^octor  v.  Heaton,  35f> 

3.  Forgery. —  Ratificaiion.— EstoppeL — Consideration. — In  the  absence  of  an 
estoppel  in  pais,  or  without  a  new  consideration  for  the  promise,  an  in- 
strument to  which  the  name  of  a  person  has  been  forged  can  not  be  rat- 
ified by  him  so  as  to  make  him  liable  thereon.         Henry  v.  He^,  ^S 

4.  Same. — Signing  by  One  Asstaning  to  Act  as  Agent. — If  the  name  of  a  party 
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is  sign^  by  one  who  assumes  to  act  as  his  agent,  or  under  pretence  or 
color  of  -authority,  ratification,  understandingly,  either  by  an  express 
promise  to  pay  or  by  accepting  a  chattel  mortgage  as  indemnity,  is 
equivalent  to  previous  authority.  lb, 

5.  tSame. — JtatificcUion  to  Gonoeal  Orime, — Public  Policy, — The  ratification 
•    which  the  law  interdicts  relates  only  to  such  acts  as  clearly  appear  to 

have  been  done  in  violation  of  a  criminal  statute,  the  motive  of  the  ' 
ratifying  party  being  presumably  the  concealment  of  the  crime  or  the 
suppression  of  its  prosecution.  Ih. 

6.  SameJ—  When  Unauthorized  Siffnature  May  be  BaUfied. — Where  the  act 
ratified  is  of  an  ambiguous  character,  and  may  as  well  be  attributed 
to  a  mistaken  assumption  of  authority  as  to  a  criminal  purpose,  pub- 
lic policy  does  not  forbid  the  adoption  of  the  act,  and  it  can  not  be 
said  to  be  without  consideration,  especially  where  indemnity  is  ac- 
cepted, lb. 

7.  Conditional  Agreement  to  Return. — Conmderaiion. — D^enee. — At  the  time 
a  promissory  note  was  executed  to  a  college  for  a  scholarship  therein^ 
a  certificate  of  scholarship  was  issued  to  the  maker,  to  which  was  ap- 
pended an  agreement  that  the  note  was  to  be  returned  if  ten  thousand 
dollars'  worth  of  scholarships  were  not  sold  within  a  given  time. 
Action  upon  the  note. 

Held,  that  the  note  and  the  agreement  constitute  one  contract,  but  that 
the  defendant  can  not  avoid  the  note  by  merely  showing  a  failure  to 
sell  ten  thousand  dollars'  worth  of  certificates,  but  he  must  also  show 
that  he  has  not  used  the  certificate  and  has  returned  or  tendered  it  to 
the  college.  Wood  v.  Bidycville  College,  SSO 

PROSECUTING  ATTORNEY. 
See  Fees  and  Salaries. 

PUBLIC  BRIDGES. 
See  Neqlioenoe,  2  to  4. 

PUBLIC  POLICY. 
See  Contract,  1 ;  Promissory  Note,  6. 

QUIETING  TITLE. 

See  Drainaoe,  5 ;  Tax  Sale,  3  to  5. 

Complaint, — Averments  of  Title, — Where  a  complaint  to  quiet  title  avers  that 
the  plaintiff  owns  the  land  in  fee,  without  specincally  setting  forth 
his  title,  the  legal  implication  is  that  he  owns  the  whole  estate  ab- 
solutely. Lane  v.  Schlemmer,  206 

QUO  WARRANTO. 

See  County  Superintendent. 

RAILROAD. 

See  Drainaoe,  1 ;  Evidence,  2  to  4 ;  Highw a y^  16 ;  Master  and  Ser- 
vant ;  Negligence,  1,  6  to  8. 

1.  Right  of  Way, — Puireha»igr  With  Notice  of. —Inquiry. — Where  the  pur- 
chaser of  land  has  knowledge  that  a  grade  for  a  railroad  is  con- 
structed thereon,  he  is  put  upon  inquiry  as  to  the  rights  of  the  rail- 
road company,  and  takes  the  land  subject  to  all  claims  and  equities 
of  which  inquiry  would  have  given  him  information. 

Indiarux,  etc.,  R.  W,  Co,  v.  McBroom,  198 

2.  Same. — BSectmeTU, — Aequietteenee. — In  such  case,  where  the  land-owner 
acquiesces  for  sixteen  years  after  the  railroad  has  been  constructed 
upon  the  grade,  he  can  not  thereafter  maintain  ejectment.  lb. 
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3.  -Rsfkse. — JhivaU  Oroasing  aitd  Qaies. — Liability  for  Injury  to  Animab, — 
A.  railroad  company,  which  has  constructed  a  private  crossing  and 
erected  gates  for  the  convenience  of  a  land-owner,  is  not  liable  to  the 
latter  for  animals  which  escape  through  the  gates  by  reason  of  de- 
fective fastenings  and  are  injured  upon  its  track,  unless  it  has  con- 
tracted to  keep  the  gates  dosed  and  in  proper  repair. 

EvangvUle,  etc.,  R  R,  Go,  v.  Moder,  W 

4.  Soum. — Ihii^y  to  Keep  PrivcUe  Gates  dosed. — It  can  not  be  implied  from 
the  fact  that  a  railroad  company  constructed  a  crossing  and  gates, 
which  are  used  exclusively  by  a  land-owner,  that  the  u>rmer  came 
under  an  obligation  to  keep  the  gates  closed.  lb. 

5.  Refiuai  to  Stop  Train  at  Station. — Jumping  from  Moving  IhiAn. — Negii- 
genoe. —  Contributory  Negligenee. —  A  railroad  company,  although  it 
wrongfully  refuses  to  stop  its  train  to  allow  a  passengsr  to  alight  at 
his  destination,  is  not  liable  for  an  injury  sustained  oy  thfr  passen- 
ger in  voluntarily  jumping  from  the  train  while  it  is  in  motion. 

Reibel  v.  andnnaliy  etc,  R  W.  Co.,  476 

6.  Same. — Proximale  Cause  cf  Injury. — Intervening  Agen/BU.-^'Sffheie  a  pas- 
senger, at  the  command  of  the  persons  in  charge  of  a  moving  train, 
lumps  therefrom  upon  the  platform  of  a  station,  and  alights  safely, 
but  IS  run  against  by  another  passenger  alighting  at  the  same  time, 
and  is  thrown  under  the  train  by  the  force  of  the  collision,  and  in- 
jured, the  railroad  company,  in  the  absence  of  a  further  showing,  is 
not  liable.  Ih. 

BATIFICATION. 

See  Promissory  Note,  3  to  6. 

REAL  ESTATE. 

See  Assessment;  Contract,  3,  4,  8  to  10;  Deed;  Drainage;  Fraud; 
Fraudulent  Conveyance  ;  Judgment,  7 ;  Landlord  and  Tenant; 
Mortgage;  PringepAland  Agent,  2;  Quieting  Title  ;  Railroad, 
1  to  4;  Sheriff's  Sale;  Statute  of  Frauds;  Vendor  and  Pur- 
chaser; Will. 

1.  Wrongful  Removal  of  House  From. — Adoption  of  Wrong. — Conwrwm. — 
Damages. — Where  A.,  with  knowledge  of  the  facts,  permits  B.  to  place 
upon  his  ground  a  house  which  B.  has  wrongfully  removed  from  the 
premises  of  another,  and  refuses  to  permit  the  owner  to  restore  it  to  its 
original  location,  claiming  ground  rent  from  B.,  there  is  such  an 
adoption  by  A.  of  B.'s  wrong,  and  such  an  appropriation  of  the  prop- 
erty, as  to  make  him  liable  for  the  damages.    Jonsaony.  Lindstrom,  ISS 

2.  Same. — New  Tibial  as  of  Right. — In  such  a  case,  a  party  can  not  demand 
a  new  trial  as  of  right  under  section  1064,  R.  S.  1881.  lb. 

REAL  ESTATE,  ACTION  TO  RECOVER. 

See  Railroad,  1,  2. 

New  Trial  as  of  Right. — Failure  to  Enter  Order  Granting  Upon  Order-Book. — 
Estoppel — Where  the  defendant  in  an  action  to  recover  real  estate, 
against  whom  judgment  has  been  rendered,  applies  for  a  new  tnal  as 
of  right  under  section  1064,  R.  S.  1881,  duly  complies  with  all  the 
requirements  of  such  statute,  and  at  a  subsequent  term,  it  being  as- 
sumed that  a  new  trial  has  been  granted,  the  parties  appear,  and  the 
cause  is  .again  tried,  resulting  in  a  judgment  tor  the  defendant,  such 
judgment  is  a  bar  to  a  subsequent  action,  based  upon  the  first  judg- 
ment, to  recover  the  possession  of  the  real  estate,  although  there  is  no 
entry  upon  the  order-book  of  the  court  showing  the  granting  of  the 
new  trial  and  the  vacation  of  the  original  judgment. 

Stafford  v.  Cronkkite,  SSO 
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RECEIVER. 
See  BniLDiNO  Associations,  2. 

RECORDING  WRITTEN  INSTRUMENT. 
See  MoBTQAOE,  9 ;  Power  op  Attorney. 

REDEMPTION. 

See  AasiQNiCENT  fob  Benefit  of  Creditors,  4 ;  Mortqaqs,  4 ;  Sheriff's 

Sale,  2 ;  Tax  Sale,  3  to  5. 

RELIGIOUS  SOCIETY. 
*  See  Mandamus. 

REMEDIES. 
See  Constitutional  Law  ;  Highway,  1 ;  Mandawjs;  Sheriff's  Sale,  2. 

REMOVAL  OF  GUARDIAN. 
See  Guardian  and  Ward. 

RENT. 
See  Landlord  and  Tenant;  Sheriff's  Sale,  2. 

REPEAL  OF  STATUTE. 

See  iNTOxicATiiro  Ln^uoR,  1 ;  Municipal  Corporation,  8,  9, 15 ;  Tele- 

ORAPH  Company,  1. 

REPLEVIN. 
See  Animals  ;  Contract,  1 ;  Taxes,  4,  5. 

1.  Property  Taken  for  Taxes, — Replevin  will  not  lie  for  property  taken  for 
Uzes.  Maple  v.  Vestal,  825 

2.  Before  Justice  of  the  Peace, —  Eoidence  of  Tax  Assessment  List. — Tax 
assessment  lists  may  be  'competent  either  as  original  evidence  or,  if 
the  proper  foundation  be  laid,  to  impeach  in  rebuttal. 

Burket  v.  Phevder,  50S 

3.  Same. — Eoidenee  as  Limiied  by  Section  1549,  R.  S.  1881. — Juinsdietion. — 
Under  section  1549,  R.  S.  1881,  the  jurisdiction  of  a  justice  of  the 
peace  in  replevin  cases  is  limited  to  an  inquiry  concerning  the  own- 
ership and  right  of  possession  of  property  seized  by  virtue  of  the 
writ,  and  to  the  property  which  the  officer  returns  as  "  not  found  ; " 
hence,  where  the  complaint  is  respecting  five  hogs,  the  constable  mak- 
ing.return  of  a  levy  upon  four,  with  no  return  of  "  not  found  "  as  to 
the  other,  the  evidence  must  be  confined  to  those  levied  upon.        76. 

4.  Same, — Sufficiency  of  Verdict. — In  a  case  in  replevin  appealed  to  the  cir- 
cuit court  from  a  justice  of  the  peace,  the  jury  found  for  defendant, 
and  that  he  was  entitled  to  the  return  of  the  property  seized. 

Held,  that  the  verdict  is  sufficient  under  section  1550,  R.  S.  1881,  without 
assessing  the  value  of  the  property  or  the  damages  for  its  taking  or 
detention.  lb. 

5.  Projoerty  Seized  Upon  Execution. — Rujhis  of  Replevin  Bail. — The  statute 
autnorizes  the  issuing  of  an  execution  against  a  replevin  bail,  but 
it  is  the  duty  of  the  officer  to  first  exhaust  the  property  of  the  princi- 
pal debtor ;  and  while  the  bail  may  compel  the  performance  of  that 
duty,  he  can  not  maintain  an  action  of  replevin  against  the  officer  to 
recover  possession  of  property  levied  upon.  MiUer  v.  Hudson,  550 

REPLEVIN  BAIL. 
See  Replevin,  5. 

RES  JUDICATA. 
See  Mort(»aoe,  6  to  9 ;  Sheriff's  Sale,  1. 
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RESPONDEAT  SUPERIOR 
See  Negligence. 

RIGHT  OF  Way. 

See  Drainage,  1 ;  Highway,  16 ;  Railboad,  1,  2. 

ROAD  SUPERINTENDENT. 
See  Highway,  22  to  25. 

SALE. 

See  Chattel  Mortgage,  1,  3  to  5;  Executiok;  Injunction;  Intoxi- 
cating Liquor  ;  Principal  ano  Agent,  2 ;  Sheriff's  Sale  ;  Stat- 
ute OF  Frauds;  Tax  Sale;  Township. 

1.  Wcaraniy. — SaU  of  Goods. — Measure  of  Damageh* — The  measure  of  dam- 
ages for  a  breach  of  warranty  as  to  the  quality  of  goods  sold,  in 
the  difference  between  the  actual  value  of  the  goods  at  the  time  of 
sale  and  what  would  have  been  their  value  had  they  been  as  war- 
ranted. Blacker  v.  Sovm,  SS^ 

2.  Same, — Loss  of  Trade. — IrUerrogatories  to  Jury. — Judgment  NolvMstund- 
ing  General  VerdicL — For  interrogatories  to  the  jury  and  answers 
thereto  which  are  held  not  sufficient  to  authorize  a  judgment  for  the 
plaintiff,  notwithstanding  the  general  verdict,  in  an  action  for  goods 
sold,  where  the  defendant  pleaded  a  breach  of  warranty  and  asked 
damages  for  loss  of  trade,  etc.,  see  opinion.  /fr. 

3.  Perwnal  Property. — CoUusion  to  Defraud. — BepresentoHons  of  Solveney. — 
One  who,  by  collusion  with  another,  obtains  the  property  of  a  third 
person,  by  having  a  colorable  sale  made  to  the  co-conspirator,  who  is 
lalsely  represent^  to  be  solvent,  and  whose  note  is  taken  by  the  seller, 
is  liable  for  the  purchase-price  of  the  property,  the  seller  having  tend- 
ered back  the  worthless  note. .  Hodgin  v.  Bryant,  401 

4.  Same. — Statute  of  Frauds. — In  such  case  there  is  more  than  an  oral  rep- 
resentation as  to  another's  solvency ;  there  is  an  attempt  by  fraud  to 
obtain  property  by  foisting  upon  the  owner  a  worthless  note ;  and 
hence  the  case  is  not  within  the  statute  of  frauds.  76. 

5.  Dthtor  and  Creditor. — Fraudulent  Transfer  of  Chattels. — TVusi, — One  who^ 
by  collusion  with  an  insolvent  debtor,  accepts  a  transfer  of  chattels 
belonging  to  the  latter,  and,  with  intent  to  place  the  property  beyond 
the  reach  of  the  transferrer's  creditors,  converts  and  sells  it,  takes  no 
title  as  against  such  creditors,  and  may  be  compelled,  in  equity,  to 
account  to  them,  as  trustee,  for  the  value  of  the  properly  so  taken. 

CharrUierlin  v.  Jonesj  4SS 

6.  Same. — Misjoinder  of  Causes  cf  Action. — A  complaint  seeking  ju'dgment 
against  the  debtor  upon  notes  executed  by  him,  and  also  seeking  to 
compel  the  fraudulent  transferee  to  account  for  tlie  value  of  the  prop- 
erty converted  by  him,  does  not  show  a  misjoinder  of  causes  of  ac- 
tion, lb. 

SCHOOLS. 

See  County  Superintendent;  Township. 

1.  Common. — School- Houses. — Location. —  Discretion  of  Tiiistee. — The  ques- 
tion as  to  where  township  school-houses  shall  be  located,  and  when 
land  shall  be  acquired  for  that  purpose,  is  left  by  the  statute  to  the 
sound  discretion  of  the  trustee.    Section  4517,  K.  S.  1881. 

Braden  v.  McNuti,  214 

2.  SaoM. — Appeal  to  County  Superintendent. — Upon  an  application  by  the 
trustee  to  the  circuit  court  to  acquire  land  for  school-house  purposes, 
questions  respecting  the  location  selected  are  not  triable.  The  method 


INDEX.  637 

of  tiying  such  questions  is  by  appeal  to  the  county  superintendent,  as 
provided  in  section  4537,  R.  S.  1881.  lb, 

SCHOOL  FUND  MORTGAGE. 
See  Mortgage,  6. 

SCHOOL-HOUSE. 
See  Schools. 

SECRET  TRUST. 
See  Feaudulent  Convetance,  7. 

SETTLEMENT 
See  Contract,  3;  Promibsory  Note,  2 ;  Trust  and  Truettee,  3,  4. 

SHERIFFS  SALE. 

See  Assignment  for  Benefit  of  Creditors,  3,  4;  Husband  and  Wife; 

Injunction. 

1.  Appraiserheni.—  Void  ScUe, — Actwn  by  Purchaser  on  Sheriff'^s  Bond  to  Re- 
cover Loss. — Former  Adjudication. — A  purchaser  o£  real  estate  at  sher- 
iff 's  sale  was  defeated  in  an  action  to  recover  its  possession,  the  sale 
being  void  by  reason  of  a  violation  by  the  sheriff  of  the  law  respecting 
appraisement.  The  purchaser  then  had  judgment  against  the  sheriff 
for  the  return  of  undistributed  money  arising  from  his  purchase,  and 
also  an  order  setting  aside  the  satisfaction  of  the  judgment  under 
which  the  sale  was  made;  but  instead  of  proceeding  to  sale  thereun- 
der, he  brought  this  action  on  the  sheriff's  oond  to  recover  the  amount 
lost  under  his  purchase  by  reason  of  the  sheriff's  neglect  of  duty. 

Held^  that  the  prior  judgment  for  the  return  of  the  undistributed  purchase- 
money  and  for  the  revivor  of  the  original  judgment  is  not  a  oar  to  the 
pending  action.  Moore  v.  State,  ex  reL,  4^4 

2.  Rents  Daring  Time  A  Uowedfor  Redemption. — Right  of  Purehcuer  to  Recover. 

Act  of  1881. — Impairing  Obligation  of  Contracts, — CowUitutional  Law. — 
Simple  contract  debts  were  created  by  H.  in  1880,  while  tiie  redemp- 
tion law  of  1879  was  in  force.  That  law  provided  that  the  owner  or 
occupant  of  land  sold  on  execution  should  be  liable  to  the  purchaser, 
in  case  redemption  should  not  be  made,  for  the  reasonable  rents 
thereof  during  the  time  allowed  for  redemption.  A  sale  of  H.'s  prop- 
erty was  made  in  1884,  after  the  redemption  law  of  1879  had  been  su- 
perseded by  that  of  1881.  The  later  law  creates  no  liability  for  rents 
during  the  lime  allowed  for  redemption.  It  declares  that  its  provi- 
sions shall  not  apply  to  sales  made  prior  to  its  passage,  but  that  all 
sales  and  redemptions  subsequently  made  shall  be  governed  thereby. 

Heldj  that  the  act  of  1881  governs,  and  rents  are  not  recoverable  bv  the 
execution  purchaser. 

Held,  also,  that  the  act  of  1881  is  not  unconstitutional  as  impairing  the 
obligation  of  contracts.  Ihvit  v.  Rvpe,  688 

SLEEPING-CAR  COMPANY. 
See  Taxes,.  1. 

SPECIAL  FINDING. 
See  Practice,  1,  2;  Verdict,  2. 

SPECIAL  JUDGE. 

See  Bill  op  Exceptions,  1. 

AppoinJtmenL — PremmpHfm  cf  RegtUarity. — Supreme  Court, — Where  the  record 
is  silent  upon  the  subject,  it  will  be  presumed,  on  appeal,  that  the 
special  judge  who  tried  the  cause  was  regularly  appointed,  and  objec- 
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tion  to  his  authority  to  preside  can  not  be  made  for  the  first  time  in 
the  Supreme  Court.  Bartley  v.  Phillips,  1S9 

SPECIAL  VERDICT. 
See  Vebdict,  2. 

SPECIFIC  PERFORMANCE. 
See  Contract,  8,  9. 

STATUTE. 

Sec  Animals  ;  Chatox  Mortgage,  4,  7 ;  County  Commisbionebs,  1 ; 
Criminal  Law,  6,  7,  9,  10 ;  Decedents'  Estates,  3 ;  Divorce,  1 ; 
Drainage,  1,  5,  7;  Execution,  1,  2;  Fees  and  Salaries;  Fraud- 
ulent Conveyance,  7 ;  Gravel  Road,  2,  3 ;  Guardian  and  Ward, 
3;  Highway,  19,  22,  23;  Intoxicating  Liquor,  1,  3,  5;  Judgment, 
4;  Mandamus,  3 ;  Municipal  Corporation,  2,  6,  8,  9,  12, 15,  16, 18, 
21,  22 ;  Natural  Gas,  3 ;  New  Trial,  1, 2 ;  Real  Estate,  2 ;  Reax 
Estate,  Action  to  Recover;  Replevin,  3,  4;  Schools;  Sheriff's 
Sale,  2;  Taxes,  1 ;  Tax  Sale,  3;  Telegraph  Company,  1,  2,  5; 
Trust  and  Trustee,  4. 

STATUTE  CONSTRUED. 

See  Animai^;  Criminal  Law,  6,  7,  9;  Decedents'  Estates,  3;  Execu- 
tion, 1 ;  Fees  and  Salaries  ;  Fraudulent  Conveyance,  7 ;  Gravel 
Road,  2, 5 ;  Guardian  and  Ward,  3 ;  Highway,  19,  22, 23 ;  Intox- 
icating Liquor,  1,  3,  5;  Mukicipal  Corporation,  2,  6,  8, 9, 12, 15, 
16, 18,  21,  22 ;  Natural  Gas,  3:  New  Trlal,  1,  2;  Reflevth,  3, 4; 
Schools  ;  Sheriff's  Sale,  2 ;  Taxes,  1 ;  Tax  Sale,  3 ;  Telegraph 
Company,  1,  2,  5;  Trust  and  Trustee,  4;  Verdict,  2;  Will,  1. 

STATUTE  OF  FRAUDS. 
See  Contract,  10 ;  Sale,  4. 

1.  Qmwj/anee  of  Real  EsUUe. — Agreement  to  Pay  Dthtu  of  Qranior. — A  prom- 
ise by  a  ff  ran  tee  of  real  estate  to  paj  debts  of  the  grantor  in  consid- 
eration of  the  land  conveyed,  is  not  a  promise  to  paj  the  debts  of  an- 
other, within  the  meaning  of  the  statute  of  frauds,  and  hence  need  not 
be  in  writing.  Turpie  v.  Lowe,  S7 

2.  Same. — AgreemeiU  to  Pay  Purchaae- Price  <^  Land. — A  promise  to  pay  the 
purchase-price  of  land  conveyed  is  not  within  that  provision  of  the 
statute  of  frauds  which  inhibits  the  maintenance  of  an  action  upon  a 
verbal  contract  for  the  sale  of  land.  lb, 

STATUTE  OF  LTOITATIONa 
See  Intoxicating  Liquor,  3 ;  Tax  SaiiB,  8. 

STAY  OF  EXECUTION. 
See  Replevin,  5. 

STOCK  AND  STOCKHOLDERS. 
See  Building  Associations  ;  Corporation. 

STREETS  AND  ALLEYa 
See  Assessment  ;  Municipal  Corporation  ;  Naturax  Gaa. 

SUPREME  COURT. 

See  Criminal  Law,  12 ;  Guardian  and  Ward,  1 ;  Highway,  9 ;  In- 
structions TO  Jury  ;  Negligence,  1 ;  Special  Judge. 

1.  Asngnment  of  Error. — Sufficiency  of  Pleadings. — Where  an  assignment  of 
error  questions  the  sufficiency  of  a  pleading,  consisting  of  two  para- 
graphs, as  an  entirety,  such  assignment  fails  if  either  paragraph  is 
good.  McCormick  H,  M.  Co.  v.  Gray,  S40 
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2.  Croas- Error. — Pi-aetiiie. — Where  no  cross-error  is  assiKned,  an  objection 
by  appellee  that  evidence  of  a  special  defence  was  erroneously  ad- 
mitted by  the  trial  court,  under  a  general  denial,  is  not  available. 

EvansrUiej  etc.,  R.  R.  Co.  v.  Mntner,  447 

3.  Causes  for  New  TriaL — Assignmeni  of  Error. — Matters  wh^cli  are  prop- 
perly  causes  for  a  new  trial  must  be  assigned  as  such  in  the  motion 
therefor  or  they  will  not  be  considered  on  appeal. 

Kemodle  v.  Gibson,  4^i 

4.  Harmless  Errors. — Reverml  of  JudgmerU. — Where  the  record  does  not 
show  that  errors  complained  of  were  either  injurious  or  probably  in- 
jurious to  the  appellant,  they  are  not  available  for  the  reversal  of 
the  judgment.  lb. 

6.  Presumptions. — All  the  presumptions  are  in  favor  of  the  correctness 
of  the  rulings  of  the  trial  court,  and  on  appeal  they  will  be  indulged 
until  affirmatively  overcome.  lb. 

SURETY. 

See  GuABDiAN  and  Ward,  3;   Husband  and  Wife;   Principal  and 

Surety  ;  Township  Trustee,  5. 

SURVIVAL  OF  CAUSE  OF  ACTION. 
See  Parties. 

TAXES. 
See  Mortgage,  8 ;  Tax  Sale. 

1.  SUeping-Oar  Companies. — Earnings. — InUrsUde  Commerce. — Section  6S5S, 
R.  S.  1881^  Unconstitutional  — A  ntate  has  no  power  to  levy  a  tax  upon 
the  earnings  of  a  sleeping-car  company  engaged  in  the  business  of 
transporting  passengers  from  one  State  to  another,  in  the  proportion 
that  the  distance  travelled  throueh  the  State  bears  to  the  entire  dis- 
tance for  which  fares  are  received,  or  otherwise,  the  matter  of  inter- 
state commerce  being  exclusively  of  Federal  jurisdiction.  Section 
6355,  R.  S.  1881,  is  therefore  invalid. 

StatCj  ex  rel.y  v.  Woodruff  Sleeping,  etc.,  Co.,  156 

2.  Real  Estate. — Error  in  Naming  Owner  Upon  Duplicate. — Xten.— An  in- 
accuracy in  naming  the  owner  of  land  upon  tne  tax  duplicate,  does 
not  invalidate  the  tax  lien.  Eads  v.  Retherford,  27S 

3.  Same, — Temmtz  in  Common. — ContribiUion, —  One  to  whom  land  has  de- 
scended jointly  with  other  heirs,  mav  pay  the  taxes  upon  the  entire 
tract  and  enforce  contribution  from  the  other  tenants  in  common,  lb. 

4.  Married  Woman. — Promissory  Notes. — Listing  by  Person  not  tke  Owner. — 
Levy. — Ifencfer.— Where  promissory  notes  owned  by  a  married  woman, 
and  subject  to  taxation,  are  listed  by  her  husband,  she  can  only  re- 
lieve such  notes  from  a  levy  by  making  a  strict  tender  of  the  taxes 
legally  chargeable  thereon.  Maple  v.  Vestal,  S25 

5.  Same. — Replevin.—  Replevin  will  not  lie  for  property  taken  for  a 
tax.  lb. 

TAX  SALE. 

See  Mortgage,  8. 

1.  Pwrehaxei^s  Lien. —  Void  &/«.— The  statutes  of  this  State  vest  in  the 
purchaser  at  a  tax  sale,  whether  he  holds  under  a  deed  or  under  a 
certificate  merely,  a  lien  upon  the  land  upon  which  the  taxes  were 
leviable,  in  all  cases  except  where  the  sale  is  void  because  the  land 
was  not  subject  to  taxation,  or  because  the  taxes  had  been  paid  before 
sale,  or  because  the  description  is  not  suflScient  to  identify  the  land. 

Morrison  v.  Jojcoby,  84 
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2.  Same, — Injunction. — Compiaint. — Tender. — Bringing  Monag  into  Court — 
A  complaint  to  enjoin  the  execution  of  a  deed  to  the  purchaser  at 
a  tax  sale  is  bad  unless  it  shows  a  sufficient  tender,  and  that  the 
tender  is  kept  eood  by  bringing  the  money  into  court.  An  averment 
that  the  plaintiff  is  ready  and  willing  to  pay,  and  offers  to  pay,  what- 
ever sum  shall  be  adjudged  to  be  die  the  certificate  holder,  but  not 
showing  that  the  money  is  broughtiiito  court,  is  insufficient  lb. 

3.  Redemption, — Qaieting  TUJU. — Limilaixon  of  Adion. — Deed. — Section  260 
of  th«  tax  law  ot  1872,  which  required  actions  for  the  recovery  of 
real  estate  sold  for  taxes  to  be  brought  within  five  years  from  the  time 
sales  were  made,  did  not  apply  to  an  action  by  the  owner  to  estab* 
lish  his  right  to  redeem  and  to  quiet  title;  and  neither  that  section 
nor  the  fifteen  years'  statute  of  limitations  is  available  to  a  tax  pur- 
chaser, unless  he  actually  occupies  the  land,  or  has  constructive  pes- 
session  under  a  duly  recorded  deed  not  void  on  its  face,  and  tbese 
facts  must  appear.  Krave  v.  Montgomery^  lOS 

4.  Same. — Presumption  of  InvaUdily. — In  such  case,  where  the  finding  of 
the  trial  court  is  in  favor  of  the  owner,  it  will,  in  the  absence  of  a 
showing  to  the  contrary,  be  presumed  on  appeal,  as  against  Ihe  tax 
purchaser,  upon  whom  the  ourden  of  prooi  in  that  respect  rested, 
that  the  sale  was  invalid  and  that  the  invalidity  appeared  on  the  face 
of  the  deed.  lb. 

5.  Same. — Tender. — Where  the  amount  due  is  uncertain,  or  depends  upon 
different  and  doubtful  constructions  of  law,  it  is  only  necessary  tnat 
the  party  in  default  shall  tender  and  bring  into  court  the  amount  ad- 
mitted, or  which  he  in  good  faith  believes  to  be  due.  lb. 

TELEGRAPH  COMPANY. 

1.  Repeal  of  StattUe. —  Section  4177,  R.  S.  1881,  making  telegraph  com- 
panies liable  for  special  damages  occasioned  by  a  neglect  of  duty  in 
respect  to  messages,  was  ifot  repealed  or  affected  by  the  act  of  April 
8th,  1885  (Acts  of  1885,  p.  151;,  relating  to  telegraph  and  telephone 
companies.  Western  U.  Tel.  Co,  v.  McKibben,  611 

2.  Same. — Failure  to  Deliver  Message. — Special  Damages. — ConlraeL — Con- 
dition Requiring  Claim  to  be  Presented  Within  Sixty  Days, — A  person  to 
whom  a  message  has  been  sent  may  maintain  an  action  under  section 
4177,  R.  S.  1881,  for  the  recovery  of  si^ecial  damages  caused  by  the 
failure  of  the  telegraph  company  to  deliver  the  message.  He  is  not 
bound  by  the  contract  between  the  sender  of  the  message  and  the  com- 
pany, and  hence  his  failure  to  present  his  claim  for  damages  within 
sixty  dayn,  as  stipulated  in  the  contract,  is  -not  a  defence.  lb. 

3.  Same. — Agency. — Contributory  Negligence. — Where  a  person  applies  to  a 
manufacturing  company,  doing  business  in  another  city,  for  a  situa- 
tion, and  directs  that  in  the  event  of  a  vacancy  he  shall  be  notified 
at  the  place  of  his  residence,  the  agent  of  the  company,  who  sends  a 
message  to  him  offering  a  situation,  can  not,  without  more,  be  re- 
garded as  his  agent,  ana  the  neglect  of  the  sender  to  give  further 
information  to  the  telegraph  company,  after  an  ineffectual  effort  to 
deliver  the  message,  is  not  a  defence  to  an  action,  by  the  person  to 
whom  the  message  was  sent,  for  damages.  lb. 

A.  Same, — Delivery  of  Message. — Ineffectual  Search. — Where  the  complaint 
in  such  case  alleges  that  the  person  to  whom  the  me5.sage  Was  sent 
had  resided  within  one  mile  of  the  receiving  telegraph  office,  in  the 
same  house,  for  six  years,  when  the  message  came  to  the  receiving 
office,  the  mere  fact  that  the  messenger  of  the  telegraph  company 
made  ineffectual  search  and  inquiry,  for  him  is  not  a  defence.        lb. 

5.   Savie. — Measure  of  Damages. —Imtruction  to  Jury, — In  an  action  under 
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flection  4177^  B.  8. 1881,  to  recover  damages  for  the  loss  of  an  offered 
sitaation,  at  two  dollars  per  day,  occasioned  hy  the  neglect  of  a  tele- 
graph coxnpany  to  deliver  a  message,  an  instr action  that  the  measure 
of  plaintiff's  damages  will  be  two  dollars  per  day  from  the  time  the 
message  was  sent  to  the  commencement  of  the  action,  ezclnding  Sun- 
days, and  deducting  money  earned  at  other  employment,  or  which 
miffht  have  been  earned  by  the  exercise  of  reasonable  diligence  in 
seeking  other  employment,  is  not  harmful  to  the  defendant,  and,  even 
if  erroneous,  is  not  available  for  the  reveival  of  the  judgment     lb. 

TENANTS  IN  COMMON. 
See  Taxes,  3. 

TENDER. 
See  Drainaoe,  5 ;  Principal  and  Surety  ;  Taxes,  4 ;  Tax  Sale,  2,  5. 

TESTAMENTARY  DISPOSITION. 
See  Deed,  1 ;  Will. 

THREATS. 
See  Criminal  Law,  3. 

TITLE. 
See  Quieting  Title  ;  Sale,  5. 

TORT. 
See  New  Trial,  2,  3 ;  Negligence  ;  Real  Estate,  1. 

TOWN. 
See  Assessment  ;  Municipal  Corporation  ;  Natural  GAa 

TOWNSHIP. 
See  Highway,  24 ;  Township  Trustee. 

1.  Sehool  SuppHes, — Oontraetfor, — LiabilUy. — A  township  is  not  liable  upon 
a  certificate  issued  by  its  trustee  for  school  supplies  contracted  for  by 
him  for  future  delivery,  which  supplies,  although  suitable,  are  not 
needed  in  the  township  schools,  and  which  the  township  refuses  to 
accept.  Boyd  v.  MiU  Greek  School  Tp,,  ^10 

2.  Same. — Delivery  and  Acceptance. — The  delivery  of  the  goods  to  a  railroad 
company  by  tne  vendor  is  not  such  a  delivery  as  is  required  to  make 
the  school  township  liable  upon  a  contract  which  its  trustee  had  no 
authority  to  make.  In  such  a  case,  liability  is  based  upon  the  actual 
acceptance  and  appropriation  of  the  goods.  Ih. 

TOWNSHIP  TRUSTEE. 
See  County  Superintendent ;  Schools;  Township. 

1.  Conversion  o/"  Public  Fundn. — Discharge  in  Bankruptcy. — A  debt  due  to  a 
township  for  money  wrongfully  appropriated  by  the  township  trustee, 
is  not  barred  by  a  discharge  of  tne  latter  in  bankruptcy,  and  a  div- 
idend received  from  his  estate  is  to  be  treated  as  a  payment. 

Madiaon  Totonship  v.  DunkUf  IS6S 

2.  Same.—Pronii88ory  Note. — Fiduciary  Character  of  Debt. — The  fact  that  the 
successor  of  a  defaulting  trustee  takes  the  latter^s  note  for  the  amount 
due  from  him,  does  not  change  the  character  of  the  debt,  so  as  to  re- 
lieve it  of  its  fiduciary  character  and  bring  it  within  the  effect  of  a 
discharge  in  bankruptcy.  lb. 

3.  Same. — Trustee  Has  no  Authority  to  Take  Note  of  Predecessor. — A  town- 
ship trustee  has  no  authority  to  accept  the  note  of  his  predecessor  in 

Vol.  114.— 41 
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payment  of  the  sum  dae  from  him  to  the  township,  bnt  the  outgoing 
trustee  is  required  to  paj  his  obligation  in  money.  lb. 

4.  Same,-—Character  of  Debl.—Cowis  WiU  Look  Behind  ^o/«.~Gourts  will 
look  behind  a  note,  a  mortgage,  or  even  a  judgment,  to  ascertain  the 
nature  of  the  debt,  and  if  it  is  one  which  a  discharge  does  not  bar,  it 
will  be  so  adjudged.  /fr. 

6.  jD^alcation, — Allowance  for  Servieef. — AmgnmerU  ofy  to  Sureties  for  Indem- 
nity.—  When  Not  Enforceable  Against  Township. — The  sureties  on  the  bond 
of  a  defaulting  township  trustee  can  not  recover  against  the  township, 
as  assignees  oi  an  order  of  the  board  of  county  commissioners,  payable 
out  of  the  township  funds,  given  to  the  trustee  for  his  services,  and  as- 
signed for  the  indemnity  of  the  sureties,  so  long  as  the  township  has  an 
nnpaid  judgment  against  the  township  trustee  for  money  lost  by  hia 
default,  in  excess  of  the  amount  of  the  order.  The  order  of  allowance 
is  not  a  commercial  instrument,  and  the  sureties'  rights  are  no  greater 
than  their  principal's.  Heth  Township  v.  Lewiif  '^OS 

TRIAL. 

See  Highway,   10;    Municipal  Corporation,  18,  21;    New  Trial; 

Sghogi^,  2 ;  Special  Judge. 

Suit  to  Cancel  Note  and  Mortgage. — Not  Triable  by  Jury. — A  suit  to  cancel  a 
note  and  mortgage  is  purely  of  equitable  cognizance,  and  it  is  not 
error  to  refuse  a  trial  by  jury.  Lane  v.  Schlemmer,  296 

TRUST  AND  TRUSTEE. 

See  Chattel  Mortgage,  4,  6,  7 ;  Fraud  ;  Fraudulent  Conveyance,  7 ; 
Mortgage,  2 ;  Sale,  5,  6 ;  Township  Trustee  ;  Will,  1. 

1.  WiU. —  Vested  Estate. — A  bequest  to  named  persons  jointly  of  "  one-fifth 
part  of  my  astate,  after  my  just  debts  are  paid,  and  not  otherwise  dis- 
posed of,  to  remain  in  the  hands  of  my  executor  until  they  become 
of  age,"  vested  a  present  and  equal  interest  in  the  legatees. 

Silvers  v.  Canary,  129 

2.  Same. — Guardian. — Execution  of  Trust. — The  trust  created  by  the  will 
could  not  be  changed  or  defeated  by  paying  the  money,  upon  the 
death  of  the  executor,  to  a  guardian  of  the  beneficiaries ;  but  the  mere 
fact  that  the  person  appointed  by  the  court  was  called  a  guardian, 
rather  than  a  trustee,  could  not  defeat  the  trust,  for  if  control  of  the 
fund  was  taken  with  knowledge  of  the  trust,  the  guardian  and  his 
sureties  were  chargeable  with  its  execution.  lb. 

8.  Same. — Decedent's  Estate. — Settlement  of  Ti-ust  by  Administrator. — It  is  the 
duty  of  executors  and  administrators  who  come  into  possession  of 
trust  property,  to  settle  the  accounts  of  the  decedent  in  relation  to 
the  trust.  They  must  preserve  the  fund,  but  thev  are  not  bound  to 
execute  the  trust,  and  may,  with  the  approval  of  the  court,  pay  the 
money  to  a  duly  appointed  successor.  /6. 

4.  Same. —  Cojirlusivene.'is  of  Settlement. — Liabilily  of  Heirs. — Guardianship. — 
A  settlement  made  by  the  administrator  of  a  trustee  with  the  guardian 
of  the  cestuis  que  trusty  whereby  the  guardian's  individual  note  was  sur- 
rendered to  him  in  satisfaction  of  the  amount  due  his  wards,  which 
settlement  was  reported  to  and  approved  by  the  court  having  jurisdic- 
tion, is,  while  it  stands  unim peached,  a  bar  to  a  suit  against  the  heirs 
of  the  trustee,  under  section  2442,  R.  S.  1881,  by  a  subsequent  guardian 
and  trustee  who,  as  surety  in  the  bond  of  his  predecessor,  had  suffered 
loss  by  the  latter's  default.  lb. 

5.  Bond. — Jurisdiction. — Conversion. — A  widow  had  a  life  estate  in  one- 
third  of  a  tract  of  land.  In  partition  proceedings  the  land  was  sold 
by  a  commissioner,  and,  by  agreement  of  the  parties,  L.  was  appointed 
trustee  and  received  the  widow*s  share  of  the  proceeds  from  the  com- 
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missioner  and  executed  a  bond  payable  to  the  State,  conditioned  that 
he  should  pay  to  her  the  income  of  the  money,  and  upon  her  death 
pay  the  principal  to  the  fee-holders.  The  bond  was  approved  by  the 
circuit  court,  and,  with  the  consent  of  the  parties,  was  entered  of  rec- 
ord. L.  converted  the  money.  Action  upon  the  bond  by  his  suc- 
cessor in  the  trust. 
Seldj  that  the  trust  was  within  the  jurisdiction  of  the  court,  and  that  it 
had  authority  to  approve  the  bond,  which  is  a  valid  obligation. 

StaUe,  ex  reLy  v.  Eoudebuah,  S47 

TURNPIKE. 
See  Gravel  Road. 

VACATION  OF  HIGHWAY. 
See  Highway,  19. 

VARIANCE. 
See  Highway,  17. 

VENDOR  AND  PURCHASER. 

See  Deed;  Fraud;  Fraudulent  Conveyance;  Judgment,  7;  Mort- 
gage, 5,  9;  Railroaj),  1,  2;  Sheriff's  Sale;  Statute  of  Frauds; 
Township. 

AgreemerU  of  Qrantee  to  Pay  lAens  and  Debts, — Bight  of  Action, — Where  a 
vendee  of  real  estate,  in  consideration  for  the  land,  agrees  to  pay  olT 
liens,  and  debts  of  the  grantor,  but  afterwards  refuses  to  do  so,  the 
grantor  may  maintain  an  action  against  him  without  first  paying  off 
such  liens  and  debts.  Turpie  v.  Lowe,  S7 

VENIRE  DE  NOVO. 
See  Practice,  1,2;  Verdict,  1,  3. 

VERDICT. 
See  Highway,  10;  Practice,  1,  2;  Replevin,  4;  Sale,  2. 

1.  Jury. — Return  of  Two  Verdicts, —  Venire  De  Novo, — Where  two  verdicts 
are  returned  by  a  jury,  one  for  the  plaintiff  for  the  amount  of  his  de- 
mand, and  the  other  for  the  defendant  on  a  set  off  and  counter-claim, 
the  jury  should  be  sent  back,  with  instmctions  to  return  a  single  ver- 
dict on  all  the  issues ;  but  where  this  is  not  done,  and  judgment  is 
rendered  for  an  amount  arrived  at  by  deducting  the  amount  found  for 
the  defendant  from  that  found  for  the  plaintiff,  it  is  error,  and  a  ventre 
de  now  should  be  awarded.  Baughan  v.  Baughan,  7S 

2.  Special.  —  What  Fads  Jury  May  Find. — The  particular  facts  which  a  jury 
may  be  required  to  find  specially,  under  section  546,  R.  S.  1881,  are 
facts  which  underlie  the  rights  of  the  parties,  and  which  may  be  es- 
tablished by  the  evidence.  Blacker  v.  Slown,  S22 

3.  Venire  de  Novo, — Where  the  verdict  is  not  defective  or  uncertain,  and 
does  not  find  less  than  the  whole  matter  put  in  issue,  or  fail  to  assess 
damages,  a  venire  de  novo  will  not  be  granted. 

MeCormiek  H,  M.  Co,  v.  Qray,  S40 

VOLUNTARY  ASSIGNMENT. 

See  AflSIGNBCENT  FOR  BENEFIT  OF  CREDITORS;  CHATTEL  MoRTQAOS,  2. 

WAIVER. 

SeeCRnciNAL  Law,  11;  Drainage,  6;  Highway,  27;  Principal  and 

Surety,  3. 

WARRANT. 
See  Criminal  Law,  11. 
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WARRANTY. 
See  MoBTaAOEy  5 ;  Sai^e,  1,  2. 

WAYS. 
See  Gravel  Road  ;  Highway. 

WIDOW. 
See  Deed,  3 ;  Well. 

WILL. 
See  Deed  ;  Trust  and  Trustee,  I  to  4. 

1.  Ihist, — Partial  Intestacy. — Descent — Relinquiskmenl. — A  will  provided 
that  the  testator's  wife  should  "  have  the  sole  control,  use  and  benefit '' 
of  his  estate,  for  the  support  and  maintenance  of  herself  and  their 
child,  so  long  as  she  remained  the  testator's  widow.  There  was  no 
further  disposition  of  the  property.  The  widow  accepted  the  provi- 
sions of  the  will,  but  subsequently  remarried. 

Held,  that  the  will  conferred  upon  the  widow  no  separate  or  individual 
estate  in  the  property,  but  created  a  trust  to  continue  during  her  wid- 
owhood only. 

Heldf  also,  that  as  the  will  made  no  disposition  of  the  property  beyond 
the  creation  of  a  trust  for  a  limited  time,  what  remained  at  the  ex- 
piration of  the  trust  descends  under  the  law  governing  the  estates  of 
persons  dying  intestate. 

Held,  also,  that  as  the  widow's  acceptance  of  the  terms  of  the  will  was  not 
inconsistent  with  her  contingent  estate  under  the  law,  it  did  not  oper- 
ate as  a  relinquishment  of  her  interest,  and  she  and  the  child  take 
equally,  under  section  2486,  R.  S.  1881.  Bedtorey,  Lytle^  8 

2.  Legacy . — Payment  of. — As  the  personal  estate  is  made  by  law  the  pri- 
mary fund  out  of  which  legacies  are  to  be  paid,  it  will  be  held,  in  the 
absence  of  countervailing  facts,  that  the  testator  intended  that  the 
personal  estate  only  should  be  used  to  pay  them. 
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3.  Same, — Intention  of  TeUaioT, — Parol  Evidence, — ^In  determining  whether 
it  was  the  intention  of  the  testator  to  charge  legacies  upon  land,  parol 
evidence  is  competent  to  prove  the  situation  and  condition  of  the  tes- 
tator and  his  property  at  the  time  the  will  Was  made.  lb, 

4.  Same. — Charging  Legacy  Upon  Land. — Complaint. — A  complaint  to  charge 
legacies  upon  land  rau^t  show  either  that  the  testator  had  not  sufficient 
personal  property  at  the  time  the  will  was  executed  to  pay  them,  or 
that  he  so  disposed  of  such  property  by  the  will  that  it  could  not  be 
made  available  for  that  purpose.  lb. 

6.  Same. — Disposition  of  Pei^oTial  P-operty. — Life-Estaie. — Where  the  will 
gives  the  widow  a  life-estate  in  the  land  and  in  the  personal  property 
thereon^  it  does  not  show  a  disposition  of  all  the  personal  property, 
and,  to  charge  the  land  with  the  payment  of  legacies,  the  want  of 
sufficient  personal  property  to  pay  them,  at  the  time  the  will  was  ex- 
ecuted, must  be  shown.  lb. 

WITNESS. 
See  Criminal  Law,  2,  3 ;  Highway,  21,  26. 

WORDS  AND  PHRASES. 

See  Assessment  ;  Deed,  1 ;  Highway,  5,  22 ;  Municipal  Ck>aP0RATi0N, 

16,  23,  25 ;  Pleading,  3. 
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